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CASES  DETERMINED 

BY  THE 

SDFRSMS  GOMT  OF  Slf  B£M8WIGE 

IN 

EA.STER  TERM  XLI  VICTORIA. 


1877 


PXJGSLEY,  Assignee,  Ac,  t?.  HEGAN  et  al.  April, 

Inaohent  Act  of  1869 — BUI  of  Sole — Where  grardor  imolvenl — 
OontemplcUion  of  insolvency — Filing  of  bill  of  sale  before 
insolvency —  Whether  relates  back  to  delivery, 

C,  a  trader^  being  insolvent,  gave  to  H  a  bill  of  sale  transferring  all  his  8tock-in< 

trade,  ^oods  and  chattels  of  every  description  contained  in  his  two  stores,  and 

all  that  he  might  subsequently  place  therein,  as  security  for  a  past  debt.    C 

shortly  afterwards  made  an  assignment  under  the  Insolvent  Act  of  1869. 

Held^  that  the  bill  of  sale  was  void,  as  it  must  be  takien  to  have  been  made  in 

<x>ntemplation  of  insolvency. 
QMone,  whether,  where  a  bill  of  sale  is  registered  before  an  assignment  in  insol- 
vency by  the  grantor,  it  relates  back  to  its  delivery. 

Trover  brought  by  the  plaintiff  as  assignee  of  Bartholomew 
Cotter,  under  the  Insolvent  Act  of  1869,  to  recover  the  value  of 
a  quantity  of  ready-made  clothing,  &c.    The  goods  were  held  by 
the  defendants  under  a  bill  of  sale  given  to  them  by  Cotter  on 
the  6th  July,  1875.    Cotter  made  an  assignment  in  insolvency 
on  the   10th  day  of   August,   1875.      The  bill   of  sale  was 
filed  with  the  R^istrar  only  a  few  hours  before    the   assign- 
ment  in    insolvenqr.      The    inspectors   ordered    the    plaintiff 
as  assignee  to  deliver  the  goods  to  the  defendants,  but  subse- 
quently, on  the  application  of  a  creditor,  the  plaintiff  made  a 
demand  of  the  goods  from  the  defendants,  and  thereupon  brought 
the  present  action.    At  the  trial,  before  Allen,  C.  J.,  at  the  St. 
John  Circuit,  a  verdict  was  taken  for  the  plaintiff  by  consent  for 
$1,120,  with  leave  to  the  defendants  to  move  to  enter  a  verdict  in 
their  favor — the  Court  to  be  at  liberty  to  draw  inferences  of  fact. 
It  was  admitted  that  at  the  time  Cotter  executed  the  bill  of 
sale  to  the  defendants,  on  the  6th  July,  1875,  he  was  insolvent, 
though  there  was  not  evidence  to  warrant  a  finding  tliat  they  had 
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Pdgslby 

V, 

Heqait. 


_  probable  cause  to  believe  that  he  was  so,  and  thereby  to  avoid  the 
bill  of  sale,  under  the  86th  section  of  the  Insolvent  Act  of  1869, 
and  the  question  was  whether  the  bill  of  sale  was  void  under  the 
89th  section  of  the  Act,  as  having  been  made  in  contemplation  of 
insolvency. 

It  was  contended  that,  as  the  bill  of  sale  was  not  filed  with  the 
Repstrar  imtil  the  10th  August,  1875,  only  a  few  hours  before 
Cotter  made  his  assignment  under  the  Insolvent  Act,  it  only  took 
effect  from  that  day,  and  must,  therefore,  by  the  express  words  of 
the  89th  section,  be  presumed  to  have  been  made  in  contempla- 
tion of  insolvency. 

The  defendants,  in  addition  to  contending  that  the  bill  of  sale 
was  valid,  also  urged  that  the  plaintiff  was  estopped  by  his  having 
voluntarily  delivered  the  goods  to  them. 

April  1 1.  WddoTif  §,  C,  for  the  plaintiff,  cited  Graham  v.  Oiap- 
nmUy  Mareh  v.  Sweeny,^  Davidson  v.  Eoss^*  Davidson  v.  McInviSy 
and  Ex  parte  FUiher? 

C.  N.  Skinner,  Q.  C,  argued  for  the  dcfoudants. 

Our,  adv.  mUt, 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.,  who,  after  stating  the  facts,  continued : — 

The  Bills  of  Sale  Act?  requires  that  every  bill  of  sale  of  per- 
sonal chattels  shall  be  filed  with  the  Registrar  of  Deeds  of  the 
County  where  the  maker  resides,  ^^otiierunae  such  bill  of  sale 
as  against  subsequent  purchasers,  the  assignee  of  the  grantor 
under  the  Insolvent,  Absconding  or  Absent  Debtors  Acts, 
respectively,  shall  only  take  effect  from  the  time  of  filing  thereof." 

There  may  be  a  question  whether,  when  a  bill  of  sale  is  registered 
before  an  assignment  in  insolvency  by  the  grantor,  it  does  not 
relate  back  to  its  date,  or  at  all  events  its  delivery  to  the  grantee. 
The  Act  was  apparently  iramed  upon  the  model  of  the  English 
statute  17  and  18  Vict,  c.  36>  but  it  omits  one  important  provi- 
sion of  that  Act,  viz.,  that  the  bill  of  sale  shall  be  filed  with  the 
Clerk  of  the  Court  of  Queen's  Bench  within  twenty-one  days 
after  its  execution.  So  that  the  assignee  has  twenty-one  days 
in  which  he  may  complete  his  title  by  r^stering  the  bill  of  sale, 
and  within  which  time,  though  not  roistered,  it  is  not  invalid 
as  against  a  seizure  under  execution :  Banbury  v,  WkUe.^ 


n2  C.  B.,  86.        «2  Puga„  454.  '24  Grant,  22. 

^L.  R.  7  Ch.  636.  W  Vict.,  c.  14. 


*22  Grant,  217. 
^2  H.  &  C.  300. 


Digiti 


ized  by  Google 


EASTER  TERM,  XLI.  VICT.  I 

It  is  unnecessary  in  this  oase  to  determine  whether  tlie  con-        ^^77 
strnction  of  the  Act  is  as  contended  for  on  the  port  of  the  plaintiff^     PuesLST 
becaase  we  think  at  all  events  that  we  must  come  to  the  conclusion      heoak. 
that  the  bill  of  sale  was  made  by  Cotter  in  contemplation  of 
insolvency.     He  was  admitted  to  have  been  insolvent  at  the  time 
he  gave  it ;  it  transferred  to  the  defendants  all  his  stock-in-trade, 
goods  and  chattels  of  every  description,  and  all  that  he  might  sub- 
sequently acquire,  in  payment  of  a  past  debt — Cleaving  nothing  for 
the  rest  of  his  creditors,  except  what  might  be  realized  put  of  a 
small  amount  of  debts  due  to  him,  and  his  equity  of  redemption 
in  some  real  estate,  the  estimated  value  of  which  was  only  $170. 

A  conveyance  by  a  trader  of  substantially  all  his  property  to 
satisfy  a  pre-existing  debt  Ls  an  act  of  bankruptcy,  inasmuch  as  it 
disables  him  from  continuing  his  trade,  and  so  necessarily  defeats 
or  delays  bis  other  creditors :  Graham  v.  Chofman^  Ixmax  v. 
BvanUmy  AUen  v.  BoTmett.^  In  the  latter  case  the  Lord  Chancellor 
says,  ^^  In  the  absence  of  distinct  proof  of  positive  fraud  there  are 
two  badges  or  indicia  of  fraud  which  have  induced  the  Court  on  all 
occasions  to  say  that  deeds  of  this  character  shall  not  be  sustained 
against  the  creditors  under  a  bankruptcy,  wh^isuch  indum  are 
found.  One  is,  where  the  whole  of  a  person's  property,  who  after- 
wards becomes  a  bankrupt,has  been  assigned  for  an  antecedent  debt, 
and  no  fnrdier  advance  has  been  made,  the  view  taken  being  Uiis, 
that  the  creditors  of  the  trader  obtain  no  advantage  whatever 
frtMU  the  transa^on,  and  that  it  is  simply  a  subtraction  of  the 
property  in  favor  of  one  creditor,  without  any  benefit  whatever 
being  conferred  upon  the  bulk  of  the  creditors." 

As  we  are  authorized  to  draw  inferences  of  fact,  we  think  we 
can  ooffle  to  no  other  conclusion  than  that  Cotter  knew  he  was 
insolv^Git  at  the  time  he  gave  the  bill  of  sale,  and  that  he  gave  it 
in  ooDtemplation  of  insolvency,  knowing  that  the  effect  of  it  would 
be  to  give  the  defendants  an  unjust  preference  over  his  other 
ereditors.  He  was  not  merely  on  the  verge  of  insolvency  at  the 
time,  but  he  is  admitted  to  have  been  insolvent. 

We  think  no  ground  has  been  shewn  to  disturb  the  verdict. 

Rule  discharged, 

«li5  C.  B.,  85.         «L.  R.,  0  C.  P.,  107.        »L.  R.,  5  Ch.  577. 
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J877 Ex  Parte  FAIRBAIRN. 

AprU.        jji^^,^^  vires— Whdhei^  Ad  38  Vid.^  c.  SS,  providing  for  Bumness 
Licenses  is — Commercial  traveller — Whether  bound 
to  take  ovi  License. 

The  Act  38  Vict.,  c.  88,  autliorizing  the  Mayor  of  Fredericton  to  grant  to  any 
I3erson  wishing  to  engage  in  any  trade,  profession,  owupation  or  calling  in  the 
Citv,  a  license  to  engage  therein,  is  not  ultra  vireSj  as  being  an  interference 
with  Trade  and  Commerce. 

A  commercial  traveller  is  engaged  in  an  "occupation"  or  ''calling,"  and, there- 
fore, comes  within  the  Act. 

This  was  an  application  for  a  certiorari  to  remove  a  conviction 
of  John  J.  Fairbaira,  before  the  Police  Magistrate  of  Fredericton, 
for  engaging  as  a  trader  without  license,  contrary  to  the  Act  26 
Vict.,  c.  33.  Fairbaim  was  a  commercial  traveller  who  exhibited 
samples  of  goods  and  took  orders  for  his  employer. 

The  second  section  of  this  Act  declares,  that  "no  person  not 
being  a  rate-payer  in  the  City  of  Fredericton,  in  the  County  of 
York,  shall  engage  in  any  trade,  profession,  occupation  or  calling, 
within  the  limits  of  the  said  City,  under  a  penalty  not  exceeding 
$20  for  each  and  every  offence,  unless  he  obtains  a  license  there- 
for as  hereinafter  directed." 

The  third  section  authorizes  the  Mayor  to  demand  and  receive  a 
sum  not  exceeding  $20  from  any  person  not  being  a  rate-payer  in 
the  City  or  County  wishing  to  engage  in  any  trade,  profession, 
occupation  or  calling,  within  the  City,  and  to  grant  a  license  for 
that  purpose,  which  license  shall  have  force  only  for  one  year  from 
the  date  thereof,  or  until  such  person  shall  be  rated  or  assessed  in 
the  general  assessment  of  the  City. 

This  last  mentioned  section  was  repealed  by  the  Act  35  Vict,, 
c.  26,  the  second  section  of  which  increases  the  sum  which  the 
Mayor  was  autliorized  to  demand  from  $20  to  $iO,  and  contains 
the  following  clause : — "  But  the  provisions  of  this  section  shall 
not  apply  to  any  person  visiting  the  said  City  for  the  purpose  of 
exhibiting  samples  of  any  goods,  wares  or  merchandize,  or  for  the 
purpose  of  obtaining  orders  for  mercantile  firms  doing  business 
out  of  the  limits  of  the  said  City.'' 

This  Act  was  in  its  turn  repealed  (or  attempted  to  be  so)  by  the 
Act  38  Vict.,  c.  88,  s.  9,  which  provides  as  follows :— "  The  Mayor 
of  the  City  of  Fredericton  is  hereby  authorized  to  grant  to  any 
person  not  being  a  rate-payer  in  the  said  City,  or  in  the  County 
of  York,  engaging  or  wishing  to  engage  in  any  trade,  profession, 
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occapation  or  calling,  in  the  said  City,  a  license  under  the  seal  of        1877 
the  Mayor,  to  engage  in  any  such  trade,  profession,  occupation     ISx  parte 
or  calling,  upon  receiving  from  the  City  Treasurer  a  certificate  that 
said  person  has  paid  into  his  hands  a  sum  not  exceeding  $100  for 
such  privil^e." 

Sect.  10  authorizes  the  City  Council  by  bye-law  to  fix  a  scale 
of  fees  to  meet  the  different  cases,  and  to  specify  tlierein  the  rate 
per  day,  week,  month  or  year,  to  be  paid  for  the  license.  A  scale 
of  fees  has  been  fixed  under  the  authority  of  this  section. 

A  rule  fUsi  having  been  obtained  by  E.  L.  Wetmore  on  the 
grounds  {hder  alia)  I.  That  both  the  Act  35  Vict.,  c.  26,  and  38 
Vict.,  c,  88,  were  ultra  vires,  as  interfering  with  Trade  imd  Com- 
merce. 2.  That  Fairbairn  was  not  engaged  in  any  "  trade,  pro- 
fession, occupation  or  calling,"  within  the  meaning  of  the  26  Vict., 
c.  33, — 

April  20.  Geo.  F,  Gregory  shewed  cause.  A  commercial 
traveller  certainly  follows  a  calling.  (Duff,  J.  He  takes  orders ; 
they  may  be  filled  or  not.  Wetmore,  J.  Yet  it  is  his  occupation. 
Weldon,  J.  That  is  his  living.)  There  is  nothing  in  the  other 
objection  that  the  Acts  are  ultra  vires ;  there  is  no  interference  with 
Trade  and  Commerce.  The  Local  Legislature  has  power  to  grant 
UceDseB  in  order  to  the  raising  of  a  revenue. 

E.  X.  Wetmorej  in  support  of  the  rule. 

Our.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  If  the  Provincial  Legislature  had  power  to  pass 
the  Act  38  Vict,  c.  88,  it  is  clear  they  did  not  intend  to  exempt  from 
its  operation  that  class  of  persons  mentioned  in  the  latter  part  of  the 
second  section  of  the  36  Vict.,  c.  26,  to  which  class  it  is  admitted 
the  applicant  in  this  case  would  belong.  It  was  contended,  how- 
ever, that  both  the  Acts  36  Vict.,  c.  26,  and  38  Vict.,c  88,  were 
ultra  viresy  as  interfering  with  Trade  and  Commerce,  the  regulation 
of  which  is  assigned  exclusively  to  the  Parliament  of  Canada  by 
the  91st  section  of  "The  British  North  America  Act,  1867.'' 

We  think,  however,  that  the  right  to  require  licenses  for  the 
purposes  mentioned  in  the  several  Acts  refierred  to  is  clearly  within 
the  power  of  the  Provincial  Legislature,  under  the  92nd  sect,  of 
The  British  [North  America  Act,  which  gives  the  Provincial 
Legislature  the  exclusive  power  to  make  laws  in  relation  to  various 
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J877__  matters  enumerated ;  a&d  among  othere  (sub-sect.  9)  ''Shop,  Saloon, 
Ex  parte     Tavcm,  Auctioneer,  a?id  oQier  Heenses,  in  order  to  the  raising  of  a 
revenue  for  Provincial,  local  or  municipal  purposes." 

The  object  of  requiring  commercial  travellers  (so  called)  to  take 
out  licenses  to  enable  them  to  carry  on  their  business,  is  that  they 
shall  contribute  to  the  local  revenues  in  like  manner  as  the  residents 
of  the  place  contribute  to  the  revenues  by  the  payment  of  taxes. 
We  cannot  see  how  this  is  any  greater  interference  with  Trade  or 
Commerce  than  the  requiring  a  person  to  take  out  a  lic^ise  to  sell 
liquors,  or  a  license  to  sell  goods  as  an  auctioneer.  In  eitlier  case 
the  statute  says  the  person  shall  not  carry  on  that  particular  business 
unless  he  obtains  a  license  to  do  so,  and,  therefore,  it  may  be  said 
that  indirectly  such  an  Act  interferes  with  trade,  but  if  so,  it  is  just 
such  an  interference  as  the  92nd  section  of  The  British  North 
America  Act  allows. 

Then,  is  the  business  of  a  commercial  traveller  a  "  trade,  pro- 
fession, occupation  or  calling?"  If  a  man  in  the  employ  of  a 
merchant  or  manufacturer  in  Canada  or  elsewhere  travels  about 
the  country,  exhibiting  samples  of  goods  and  soliciting  <»*ders 
for  sales  on  behalf  of  his  employer,  though  he  may  not  be  said  to 
be  engaged  in  any  trade,  he  is  certainly  engaged  in  an  occupation 
or  calling.  He  is  employed  in  that  buusiness,  and  that  is  his 
. ''  occupation."    This  does  not  seem  to  us  to  admit  of  an  argument 

This  disposes  of  the  substantial  questions  in  this  case,  which  we 
were  asked  to  decide.  The  other  ol:gections  were  technical  and 
were  not  pressed. 

The  rule  for  a  certiorari  will  be  discharged. 

Rule  discharged. 


WATERBURY  v.  DEWE. 

1877 
-- — 7, Slander — Prwileged  comnwrncaticms —  When  made  in  discliarge  of 

'^^'^'  duly—Dawkim  v.  Lord  Pawled  (L.  R.  5Q.  B.  84.) 

distinguished. 
A  plea  in  an  action  for  slander  must  show  that  the  words  complained  of  were 
Kp6ken  by  defendant  in  the  discharae  of  his  duty.  Therefore  where  the  plea 
alleged  that  defendant  was  appointed  by  the  Governor  General  Chief  Inspector 
of  the  Post  Office  Department  in  Canada,  vrith  authority  over  all  Post  Office 
Inspectors  and  their  resj^tive  districts;  and  in  cases  where  there  were 
reports  of  money  letters  bemg  missing,  or  money  abstracted  from  letters,  it  was 
and  is  the  duty  of  defendant  to  investigate  and  enquire  into  the  same,  and  if 
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he  deemed  it  advisable  and  necessary  to  proceed  in  person  to  the  district  in  1877 

vhich  it  was  reported  such  money  letters  .were  missing  or  moneys  abstracted ;  wTZZT 
and  he  -was  also  authorized  to  suspend  or  dismiss  any  person  employed  in  the  w  aterbuey 
Deputment,  if  in  the  course  of  such  investigation  he  deemed  it  to  the  interest  ^' 

of  the  Department  to  do  so.    That  plaintiff  and  one  W.  were  clerks  in  the        Dewe. 
Post  Office  at  S.,  within  a  district  over  which  defendant  as  Chief  Inspector  had 
authority,  W.  being  above  plaintiiBy  and  defendant  being  their  superior  ofiScer. 
and  it  having  been  reported  to  defendant  that  money  had  been  abstracted 
fipom  registered  letters,  and  that  letters  containing  money  were  missing  from  the 
S.  Post  Office,  it  became  defendant's  duty  to  investigate  the  same,  which  he 
did,  and  in  course  of  the  enquiry  he  deemed  it  advisable  to  suspend  plaintiff, 
and  that  he  oommonicated  the  same  to  him  and  the  said  W.,  and  thereapon, 
in  his  capacity  as  such  Chief  Inspector,  and  in  the  course  of  his  duty  in  such 
mvestigatibn,  and  in  making  said  communication,  and  because  it  was  necessary 
and  incumbent  on  him  as  such  Chief  Inspector  to  do  so,  and  as  an  act  of 
duty  and  not  otherwise  defendant  spoke  anopublished  the  said  words. 
Hel({,  a  bad  plea,  inasmuch  as  by  **  The  Post  Office  Act,  1867,"  the  duty  of  enquir> 
ing  into  complaints  of  losses  of  valuable  letters  is  confided  to  Post  Office  Inspec- 
tors to  be  stationed  at  certain  places  in  Canada.    That  the  Act  recognizes  no 
such  officer  as  Chief  Inspector,  and  that  defendant  was,  therefore,  not  the  officer 
whose  duty  it  was  to  make  such  enquiry. 

This  was  an  action  for  slander  of  the  plaintiff^  by  the  defend- 
ant charging  him  with  having  abstracted  money  from  registered 
letters.  The  case  was  before  the  Court  previonsly  on  a  demurrer  to 
the  defendant's  plea  (see  3  Pug?.  670)^  when  the  demurrer  was 
sustained,  and  leave  was  given  to  the  defendant  to  amend  his 
plea.    He  accordingly  pleaded  as  follows : — 

Tliat  before  and  at  the  time  of  the  speaking  and  publishing  of 
the  words,  and  of  the  conversations  between  the  plaintiff  imd 
defendant  in  the  declaration  mentioned,  the  defendant  had  been 
dttly  appointed  by  the  Grovemor  General,  and  was  then  Chief 
Inspector  of  the  Post  Office  Department  of  Canada,  with  avJthor- 
iiy  aver  all  Post  Office  In^pedors  and  their  respeetipe  districts  ;  and 
in  cases  where  there  were  reports  of  money  letters  being  missing, 
or  money  abstracted  from  letters,  it  was  and  is  the  dfUy  of  the 
d^endaiU  to  irwestigate  and  enquire  into  the  same,  and  if  he  deemed 
it  advisable  and  necessary  to  proceed  in  person  to  the  district  in 
which  it  was  reported  such  money  letters  were  missing  or  moneys 
abstnicted ;  and  he  was  also  authorized  to  suspend  or  dismiss  any 
person  employed  in  the  department,  if  in  the  course  of  such  inves- 
tigation he  deemed  it  to  the  interest  of  the  department  to  do  so. 
It  then  allied  that  the  plaintiff  and  one  J.  Woodrow  were  clerks 
employed  in  the  Post  Office  in  St  John,  within  a  district  over 
which  the  defendant  as  such  Chief  Inspector  had  authority,  the 
said  Woodrow  being  above  the  plaintiff,  and  the  defendant  being 
their  superior  officer,  and  it  having  been  reported  to  the  defend- 
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1877  ant  as  such  Inspector  that  moneys  had  been  abstracted  from 
Waterbuuy  registered  letters,  and  that  letters  containing  money  were  missing 
^'  from  the  St.  John  Post  Office,  it  became  the  defendant's  duly  as 
such  Inspector  to  investigate  the  same;  that  he  did  investigate  it, 
and  in  the  course  of  the  enquiry  he  deemed  it  advisable  to  suspend 
the  plaintiff,  and  that  he  conmiunicattd  the  same  to  him  and  the 
said  Woodrow,  and  thereupon,  in  his  capacity  as  such  Chief  In- 
spector, and  in  the  course  of  his  duty  in  such  investigation,  and 
in  making  the  said  commimication,  and  because  it  was  necessary 
and  incumbent  on  him  as  such  Chief  Inspector  to  do  so,  and  as 
an  act  of  duty,  and  not  otherwise,  the  defendant  spoke  and  pub- 
lished the  words  in  the  declaration  mentioned. 

To  this  plea  the  plaintiff  demurred. 

Oct.  17,  1877,  Palmer,  Q,  G,  in  support  of  the  demurrer. 
The  plea  is  defective,  for  the  following  reasons :  1.  It  mixes  fiwt 
and  law.  A  plea  should  state  facts,  and  with  such  certainty  as 
to  enable  the  Court  tb  say  they  make  an  answer.  2.  It  is  always 
bad  pleading  to  allege  a  duty  without  having  stated  the  facts  that 
create  the  duty,  or  to  mix  these  so  that  the  Court  cannot  tell 
whetlier  the  duty  arises  from  the  facts  alleged  or  from  other  facte. 
If  the  defendant  can  shew  that  he  was  holding  an  enquiry  under 
the  Post  Office  Act,  according  to  law,  and  that  these  words  were 
spoken  in  the  course  of  his  duty,  then  they  may  be  privil^ed ; 
but  they  were  not  spoken  in  the  way  of  his  duty ;  the  aU^ation 
that  they  were  so  spoken  amounts  to  nothing.  The  power  of 
holding  an  enquiry  belongs  to  the  District  Poet  Office  Inspector, 
and  not  to  the  defendant.  The  former  plea  was  better  than  this. 
3.  The  provisions  of  the  Post  Office  Act,  as  far  as  it  takes  away 
civil  rights,  is  ultra  vires.  He  cited  Brown  v.  Mallett  ;^  Bui.  & 
Lea.  436 ;  Stark.  SI.  &  L.  283. 

Weldon,  Q.  C,  contra.  Dawkins  v.  Lord  Pawlet,^  is  a  clear 
authority  in  favor  of  this  plea.  The  defendant  being  appointed 
by  Her  Majesty  to  make  investigations,  he  ctmld  do  so  without 
the  authority  of  an  Act  of  Parliament. .  The  plea  sufficiently 
states  facts ;  it  states  that  it  was  the  defendant's  official  business 
to  make  investigations.  Besides,  the  question  of  duty  in  this  case 
is  a  matter  of  fact.  The  privil^e  contended  for  here  applies  to 
any  public  investigation. 
'  >5  C.  B.,  599.  "L.  R.,  5Q.  B.  94.  ~^ 
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Paimer,  Q.  C,  in  teplj.  ^877 

Our.  adv.  tmlt.      Watebbubt 

The  jtidgiiieni  of  the  Court  was  now  delivered  by 
Ajlles,  C.  J.    When  this  case  was  before  the  Court  on  a  pre* 
vuxiB  oceauon  (lee  3  Pugs.,  670),  we  held  that  if  the  alleged 
dandexooa  words  were  spoken  by  the  defendant  in  discharge  of 
his  duty  as  a  Post  Office  Inspector,  they  were  privil^ed ;  but  we 
hcM  abo  that  the  plea,  as  it  then  stood,  did  not  show  that  the 
woids  had  been  so  spoken.    The  defendant,  however,  was  then 
allowed  to  amend  4iis  plea,  and  he  has  now  pleaded  as  follows : 
(His  honor  here  read  the  plea,  aiid  continued  :) — ^This  plea  hav- 
ing been  demurred  to,  much  the  same  question  arises  as  arose  on  , 
the  former  argument ;  and  we  think  the  plea  is  still  defective. 
By  the  14th  sect  of  the  Post  Office  Act  of  1867,  which  was  the 
Act  in  f(HK»  at  the  time  of  the  speaking  of  the  allied  slanderous 
words^  the  Governor  General  is  empowered  to  appoint  Post  Office 
Impectors,  to  be  stationed  at  such  places,  and  to  exercise  their 
powers  and  ftmctions  within  such  limits  as  he  may  appoint. 

The  second  sub-section  prescribes  the  duties  of  the  Inspectors 
who  shall  be  so  appointed.  ^*  Under  instructions,"  to  be  given 
from  time  to  time  "  by  the  Postmaster  General,"  they  arc  author- 
ised to  perform  a  variety  of  important  duties,  among  others, ''  to 
enquire  into  complaints  of  losses  of  valuable  letters." 

We  cannot  accede  to  the  proposition  of  the  defendant's  counsel, 
that  the  Governor  General,  as  the  Queen's  Representative,  can 
a^wint  sudi  an  officer  as  Chief  Inspector,  and  confer  on  him 
mAk  power  as  he  pleases.  The  Governor  General's  authority  in 
that  respect  is  defined  by  the  Act,  and,  we  think,  must  be  exer- 
cised m  conformity  with  its  provisions. 

We  do  not  wish  to  b^  understood  as  expressing  an  opinion  that 
the  Governor  General  has  not,  independent  of  any  statutory 
Mthority,  the  right  to  direct  any  person  to  make  an  enquiry  into 
any  matters  connected  with  the  Public  Departments  of  the  Domin- 
ioD.  His  power  to  do  so  is  recognized  by  the  Dominion  statute, 
31  Vict.,  c.  38,  which  declares  that, ''  whenever  the  Governor  in 
CoQDcil  deems  it  expedient  to  cause  enquiry  to  be  made  into  and 
eoDoeming  any  matter  connected  with  the  good  government  of 
Ouisda,  or  the  conduct  of  any  part  of  the  public  business  thereof, 
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___1§Z7 and  such  enquhy  is  not  regxdated  by  any  special  latOj  the  Gov- 

Waterbuhy  ernor  may,  by  the  commission  in  the  case,  confer. on  the  comrais- 
j^  ^'  sioncrs  or  |>ersons  by  whom  such  enquiry  is  to  be  conducted,'  the 

))owcr  of  summoning  ^Yitnesscs,"  &c.  But  the  Past  Office  Act 
does  in  express  terms  direct  how  enquiries  into  the  losses  of  valu- 
able letteiis  are  to  be  made,  and  the  persons  by  whom  they  arc  to 
be  made,  namely,  tlie  Post  Office  Inspectors  within  tlieir  respec- 
tive districts,  and  under  instructions,  not  from  tlie  Governor 
General,  but  from  the  Post  Master  General.  The  Act  recognises 
no  such  officer  as  "  Chief  Inspector,"  nor  any  officer  except  the 
Post  Master  General,  "  witli  authority  overall  Post  Office  lusjiec- 
tors,"  as  the  plea  alleges. 

We  arc,  therefore,  of  opinion  that  the  plea  does  not  state  the 
facts  necessary  to  enable  us  to  say  that  the  defendant  spoke  tlie 
words  complained  of,  in  the  discharge  of  his  duty.  On  tlie  con- 
trary, it  sliows  that  he  is  not  the  officer  whose  duty  it  was,  under 
instructions  from  the  Post  Master  General,  to  make  the  enquiry 
mentioned  in  it,  and  to  dismiss  the  plaintiff  from  the  Past  Office 
in  St.  John. 

When,  as  in  this  case,  the  duty  is  the  legal  result  to  be  deducetl 
from  certain  facts,  the  mere  averment  of  duty,  without  the  facts 
necessary  to  support  it,  is  not  sufficient :  Brown  v.  ifalkl  ;* 
Priestly  v.  Fowler.^ 

DaxvUns  v.  Lord  Pawleti^  which  was  strongly  urged  Ujwn  us  as 
an  authority  in  support  of  the  plea,  is  distinguishable.  There, 
the  duty  involved  a  question  of  fact^  which,  in  a  Court  of  law,  it 
would  l)e  necessary  to  prove  at  the  trial ;  and  the  allegation  of 
which,  if  untrue,  it  would  be  projier  to  traverse.  From  the  mere 
fact  that  the  defendant  was  Major  Genciral  commanding  the  Bri- 
gade of  Foot  Guards,  and  that,  as  such,  he  was  the  plaintiflTs 
sui>erior  officer,  a  Court  of  law  could  not  be  asked  to  decide  what 
were  the  duties  of  the  defendant  in  that  position,  or  arising  out  of 
that  relationship. 

We  think  that  Brawn  v.  MaUet  must  govern  this  case  ;  and  the 
defendant  having  failed  to  shew  that  he  spoke  the  words  oom- 
plained  of  in  the  discharge  of  his  duty  as  an  officer  under  the 
"Post  Office  Act  of  1867,'^  we  think  that  there  must  be  judg- 
ment for  the  plaintiff  on  the  demurrer  to  i\m  plea. 

>  5  C.  B.,  599.  ''  3  M.  &  W.,  1.  ML.  R.,  5  Q.  B.  94, 

Digitized  by  VjOOQIC 


EASTER  TERM,  XLl/VICT.  11 

The  conclusion  at  which  wc  have  arrived,  on  this  point,  ren-  1877 

ders  it  unnecessary  to  express  any  opinion  upon  the  other  ques-  Waterbuky 

tions  discussed  on  the  argument.  j^*'- 

JiulgmefU  for  the  Plaintif, 


WATEROUS  ET  AL.  t;.  MORROW. 

Assumpsit — Sale — Quardum  MenUl — Distinction  between  ordinary        1377 
cJiatlel  and  property  affixed  to  buildings  or  land,  Ajn-U, 

There   is   a.    distinction  between  the  taking  possession  of  an  ordinary  cliattel, 
under   a   contract  of  sale,  and  such  property  as  mill  machinery,  which  is 
affixed  to  the  purchaser's  building  or  land.    Therefore,  where,  in  an  action 
broiifrlit  to  recover  the  value  of  certain  mill  miichinery  put  in  defendant's 
xniU  by  plaintiff,  under  a  contract,  by  the  terms  of  which  the  machinery  was 
to  be  put  in  complete  operation  to  defendant's  satisfaction,  and  it  was  shewn 
tliat  the  whole  of  the  articles  contracted  for  were  not  delivered,  nor  wjis  de- 
fendant ever  satisfied,  the  jury  were  told  that,  having  kept  the  machinery, 
the  defendant  was  liable  to  pay  whatever  it  was  worth. 
IIML,   an  erroneous  direction,  and  that  the  length  of  time  the  defendant  used 
the  machinery,  the  complaints  made  about  it,  and  all   the  eircumstances, 
should  have  oeen  left  to  the  jury,  with  a  direction  for  tliem  to  consider 
^whether,  from  the   defendant's  dealings  with  it,  they  could  infer  a  new  im- 
plied contract  on  his  part  to  keep  the  machinery,  and  pay  what  it  was  "Worth. 

This  was  an  action  for  goods  sold  and  delivered,  brought 
to  recover  the  value  of  the  machinery  for  a  saw  mill  fur- 
nished by  the  plaintiffs  to  the  defendant,  under  a  written  agree- 
ment, made  in  March,  1872,  by  which  the  plaintiff  was  to  supply 
a  40-horBe  power  engine,  and  all  the  necessary  machinery  for  the 
mill,  and  put  it  in  complete  operation,  to  the  satisfaction  of  the 
defendant,  for  the  sum  of  $4,250,  payable  by  instalments,  as  fol- 
lows :  $200  on  the  signing  of  the  agreement,  one-third  of  the 
balance  when  the  machinery  was  ready  to  be  shipped  from 
Brantford,  and  the  balance  by  two  equal  notes,  payable  in  6  and 
12  months  from  the  starting  of  the  engine; 

It  was  not  disputed  that  a  portion  of  the  machinery  furnished 
was  unfit  for  the  purpose  for  which  it  was  intended,  and  had  to 
!)e  replaced  by  other  machinery  provided  by  the  defendant,  and 
one  article  specified  in  the  contract  was  not  sent.  With  these  ex- 
ceptions, the  plaintiffs  contended  that  they  had  performed  their 
contract,  and  that  any  defect  in  the  working  of  the  machinery 
was  caused  by  die  insufficient  foundation  of  the  mill  which  the 
defendant  had  erected,  and  by  want  of  care  on  the  part  of  his 
servant^/*     Tjhie  .(tefi3ndant,  on  the  other  hand,  contended  that  the 
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machinery  generally  was  insuffioieut  for  the  purpose  for  which 
the  plaintifis  knew  it  was  required ;  that  it  was  too  light ;  and 
that  the  castings  and  belting  were  of  inferior  quality.  Evidenoe 
on  these  points  was  given  by  both  parties.  The  defendant  had 
made  two  payments  on  account  of  the  machinery^  one  at  the  time 
of  signing  the  contract,  and  the  other  when  the  machinery  was 
shipped  from  Brantford  (according  to  the  terms  of  the  contract), 
but  refused  to  make  any  further  payments,  alleging  as  a  reason 
the  bad  quality  of  the  machinery. 

At  the  trial,  which  took  place  at  the  St.  John  Circuit,  in 
August,  1876,  before  Allen,  C.  J.,  he  directed  the  jury  that 
the  plaintifis  were  bound  to  furnish  madiinery  rea80Ddi>ly  fit 
and  proper  for  the  purpose  for  which  it  was  furnished,  and  such 
as  ought  reasonably  to  have  satisfied  the  defendaiit,  and  he  left  it 
to  them  to  find  whether  it  was  such  machinery  as  ought  to  have 
satisfied  him.  If  it  was  not  so,  tlien  the  defendant  was  only  bound 
to  pay  what  it  was  worth,  and  if  he  had  already  paid  as  much  as 
the  machinery  was  worth,  he  was  not  bound  to  pay  any  more,  and 
the  verdict  i^ould  be  in  his  favor;  but  if  be  had  not  paid  as 
mudi  as  it  was  worth,  he  would  be  liable  for  the  dijBerence  between 
what  he  had  pmd  and  what  they  shpuld  find  would  be  the  value 
of  the  machinery. 

The  jury  found  a  verdict  for  the  plaintiff  for  |1,850,  stating 
that  the  machinery  was  reasonably  fit  and  proper  for  the  porpoae 
for  which  it  was  piuxshased,  and  such  as  ought  to  have  satisfied 
the  defendant,  with  the  exception  of  the  hwl-up,  for  which  they 
deducted  |200,  and  also  $80  for  a  slab-saw,  which  was  not  cent. 

A  rule  niM  for  a  new  trial  having  been  obtained,  on 

Oct  18, 1877,  Wddan,  Q.  0.,  shewed  cause.  Where  there  is  a 
special  agreement,  and  goods  are  delivered  under  it,  the  plaintiff 
may  recover  on  the  common  counts.  Here  the  defendant  has  used 
the  machinery,  and  there  is  evidence  that  he  shoc^ld  be  satisfied 
with  it.  Moreover,  the  jury  have  found  that  the  articles  were 
such  as  should  reasonably  have  satisfied  him.  The  case  was  prop- 
erly left  to  the  jury,  and  the  verdict  should  not  be  disturbed. 
He  cited  Clarke  v.  Waison,^  Braundan  v.  Aeddental  Lis.  Cb.,' 
MUner  v.  FieU,'  Parsm  v.  SexUm'  Benj.  on  Sales,  s.  870,  Carter 
v.SoargiU,^  Graoea  v.  Legg*  WhUev.  Bedan: 


» IS  C.  B.,  N.  a,  278. 
'L.B.,10Q.,B.  664. 


>  1  B.  A  8.,  782. 
•9i:x,7l6. 


*  6  Ex.  829. 
»  7  H.  A  N. 


MaB.,899. 
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Barker,  Q.  C,  in  sopport  of  the  role.    There  was  evidenoe        ^^7 
of  one  or  two  witnea^eB  that  the  defendant  onght  to  be  satisfied ;   Wateboub 
but  Oliye,  with  whom  the  bai^n  was  made,  said  that  Morrow    if  o,|^^, 
was  never  satisfied,  and  he  him^df  swore  that  he  was  pot    The 
fiut  of  the  sbb-saw  not  being  delivered,  is  of  itself  sufficient  to 
pceveot  plaintifi  from  recovering.    The  eontraot  is  entire,  and 
tbqr  most  recover  for  the  whole,  or  not  at  all.    Why  was  the 
qoestioa  as  to  whether  Morrow  ought  to  be  satisfied  left  to  the 
jury?    Uiere  must  be  either  performance  of  the  contract  or 
waiver,  and  the  plaintiffii  shewed  neither.    The  contract  bemg 
written,  and  containing  conditions  precedent  to  be  performed, 
platntifls  can  onlj  recover,  if  at  all,  on  a  special  count    No  lia- 
bility attaches  to  the  defendant  for  not  returning  the  machinery, 
beciuiae  it  was  affixed  to  his  mijl  on  his  own  land,  and  was  diffisr- 
ent  from  an  ordinary  chattel :  Munro  v.  JBuft.' 

Our.  adv.  vuU. 
Ihe  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.,  who,  after  stating  the  fads  as  above,  con- 
tinned :  The  principal  qne^on  in  this  case  is,  whether  the  plain- 
tifi  can  recover  on  the  common  counts.  The  general  rule,  no  doubt, 
is,  that  while  a  special  contract  remains  unperformed,  no  action  of 
indebitatus  assumpsit  can  be  brought  for  anything  done  under  it ; 
but  there  are  exceptions  to  that  rule,  and  <Hie  of  them  is,  that 
where  something  has  been  done  under  a  special  contract,  but  not 
m  accordance  with  the  terms  of  the  contract,  if  the  other  party 
has  derived  any  benefit  from  it,  it  would  be  unjust  to  allow  him 
to  retain  that  benefit  without  paying  anything.  The  law,  there- 
fore, implies  a  promise  on  his  part  to  pay  such  remuneration  as 
the  b»i^  conferred  upon  him  is  reasonably  worth.  In  Bead  v. 
iiaim,'  Parke,  J.,  said,  '^  In  some  cases,  a  special  contract  not  exe- 
cuted may  give  rise  to  a  daim  in  the  nature  of  a  quantum  meruit^ 
ex.  gr.,  where  a  special  contract  has  been  made  for  goods,  and 
goods  sent,  not  according  to  contract,  have  been  retained  by  the 
party ;  there  a  chiim  for  the  value  on  a  qmntum  valebant  may  be 
suf^orted.  But  there,  from  the  dixsumstances,  a  new  contract 
may  be  implied."  In  Chit  Contr.,  8  ed.,  527,  it  is  said  that  if  a 
phdntiff  ''  prove  a  special  agreement,  and  the  work  done,  but  not 
pursuant  to  such  agreement,  he  shall  recover  upo^  the  quantum 
meruit;  for  otherwise  he  would  not  be  able  to  recover  it  at  all." 
>  8  E.  ^k  B.,  738.  MOB.  AC,  439. 
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^^"^^  It  is  said  that  these  authorities  do  not  apply  to  the  present  case, 

Waterous   because  the  machinery   being  affixed  to  bis  mill,  the  defendant 
Morrow,     could  not  return  it,  as  he  could  an  ordinary  cliattel ;  and,  there- 
fore, no  new  contract  could  be  implied  from  the  fact  of  his  retain- 
ing it ;  and  in  support  of  this,  the   case  of  Munro  v.  BvUj   was 
relied  on.     That  was  an  action  for  work  and  labor.     The  work 
had  been  done  on  a  house  of  the  defendant's,  under  a  special 
agreement,  two  stipulations  of  which  were  tibat  the  whole  was  to 
be  completed  on  a  certain  day,  and  that  it  was  to  be  done  to  the 
satisfaction  of  a  surveyor  named.     The  work  was  not  done  to  the 
satisfaction  of  the  surveyor,  and  consequently  the  plaintiff  could 
not  recover  on  the  special  count ;  but  it  was  contended  tliat  he 
could  recover  on  the  common  count,  because  the  defendant  had 
taken  possession  of  the  house,  and  was  enjoying  the  fruits  of  the 
plaintiff's  labor.     liord  Campbell,  delivering  the  judgment  of  the 
Court,   said :  "  Admitting  that,  in  the   case  of  an   independent 
chattel — a  piece  of  furniture,  for  example — to  be  made  under  a 
special  contract,  and  some  terra  which  in  itself  amounted  to  a 
condition  precedent,  being  un|)crformed,  if  the  party  for  whom  it 
was  to  be  made  had  yet  accepted  it,  an  action  might,  upon  obvious 
grounds,  be  maintained,  either  on  the  special  contract,  with  a  dis- 
pensation of  the  conditions  alleged,  or  ah  implied  contract  to  pay 
for  it  according  to  its  value ;  it  docs  not  seem  to  us  that  there  arc 
any  grounds  from  which  the  same  conclusion  can  properly  follow 
in  respect  of  a  building'  to  be  erected,  or  repairs  done,  or  altera- 
tions made  to  a  building  on  a  man's  own  land,  from  the  mere 
fact  of  his  taking  possession.     Indeed  the  term  *  taking  posses- 
sion '  is  scarcely  a  correct  one.     Tlie  owner  of  the  land  is  never 
out  of  possession  while  the  work  is  being  done.     But,  using  the 
term  in  a  jwpular  sense,  what  is  he,  under  the  supposed  circum- 
stances, to   do  ?     The  contractor  leaves  an  unfinished  or  ill-con- 
structed building  on  his  land ;  he  cannot,  without  expensive,  it 
may  be  tedious  litigation,  compel  him  to  complete  it  according  to 
the  terms  of  his  contract ;  what  has  been  done  may  shew  his  ina- 
bility to  complete  it  properly ;  the  building  may  be  very  imper- 
fect or  inconvenient,  or  the  repairs  very  unsound ,  yet  it  may  be 
essential  to  the  owner  to  occupy  the  residence,  if  it  be  only  to  pull 

down  and  replace  all  that  has  been  done  before.     How,  then,  does 

_____  ,___ 
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n^^*^  po6seaBion  raise  any  inference  of  a  waiver  of  the  conditions        1877 
precedent  of  the  special  contract,  or  of  the  entering  into  a  new    Waterous 
one  ?*'      Tike  same  doctrine  was  laid  down  by  IVJansfield,  C.  J.,  in     Mobrow. 

The  case  of  Lucas  v,  Godwin*  is  not  really  at  variance  with  the 

preceding   cases.    There,  the  plaintiff  had  contracted  to  build  a 

house  for  the  defendant  by  the  10th  October ;  the  house  was  not 

finished  till  the  15th  ;  but  the  defendant  having  accepted  it,  it  was 

held  that  the  plaintiff  might  recover  the  value  of  his  work,  in  an 

action  for  work  and  labor.    There  was  no  objection,  however,  to 

the  quality  of  the  work — it  was  only  that  the  plaintiff  had  failed 

to  perform  his  contract  at  the  time  stipulated ;  and  this  was  held 

not  to  be  a  condition  going  to  the  essence  of  the  contract.     Tindal, 

C  J .,  said,  "  In  accepting  the  work  done,  the  defendant  admits 

that  it  is  of  some  benefit  to  him,  and  that  the  plaintiff  is  entitled 

to  seme  remuneration." 

In  the  present  case,  the  machinery  was  put  into  the  defendant's 
building,  on  his  own  land,  and  part  of  it,  at  all  events,  became 
fixed  to  the  building.  It  was  not  until  it  was  all  there,  and  the 
mill  in  operation  for  some  time,  that  the  defects  in  the  machinery 
(assuming  that  there  were  defects)  could  be  discovered.  Under 
such  circumstances,  it  oertainly  could  not  be  said  that  his  putting 
the  mill  in  operation,  and  using  the  machinery,  was  in  itself  a 
waiver  of  any  objection  to  defects  in  it.  A  considerable  time 
must  elapse  before  any  new  machinery  could  be  got  into  perfect 
working  order,  and  the  defendant  would  certainly  l)e  entitled  to  a 
reasonable  time  to  ascertain  whether  there  were  defects  or  not ; 
and  what  was  he  to  do  if  he  discovered  any  defects  ?  He  could 
not  return  the  machinery  to  the  plaintiffs,  nor  could  he  take  it  out 
of  his  building  without  rendering  it  utterly  useleas  as  a  mill,  and 
probably  seriously  deranging  his  business.  That  he  frequently 
complained  to  the  plaintiff's  agent  of  the  inferiority  of  the  ma- 
chinery, and  refused  to  jMiy  the  balance  claimed,  was  proved. 
Was  he  bound  to  do  anything  more?  Should  he,  if  dissatisfied 
with  the  machinery,  have  notified  the  plaintiffs  of  its  unfitness, 
and  I'equired  them  to  take  it  away,  if  he  wished  to  escape  liability  to 
pay  for  it  on  a  quantum  me)*uit  f  It  seems  to  us  that  the  length  of 
time  that  the  defendant  used  the  machinery,  the  complaints  he 


•  8  Taunt.,  62.  '  3  IJing.  N.  C,  737. 
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1877  made  about  it  from  time  to  time,  afid  all  the  circnmstanoeB  con- 
Watxboitb  nected  with  it,  should  have  been  left  to  the  jury,  with  a  direction 
Morrow,  fotrthem  to  consider  whether,  frdm  the  defendfuiVs  dealings  with 
it,  they  could  infer  a  new  implied  contract  on  his  part  to  keep  the 
machinery,  and  pay  what  it  was  worth,  though  less  than  the  oon- 
tract  price.  The  case  was  not  left  to  the  jury  in  that  way — the 
distinction  between  the  taking  possession  of  an  ordinary  chattel 
and  property  of  this  description  was  not  pointed  out  to  them — but 
they  were  told  that,  having  kept  the  machinery,  the  defendant  was 
liable  to  pay  whatever  it  was  worth.  It  may  be  tliat  with  a  direc- 
tion sudi  as  we  think  should  strictly  have  been  given  to  the  jury, 
they  might  have  found  a  different  verdict  At  all  events,  we 
think  that  the  case  was  not  put  to  them  exactly  as  it  should  have 
been,  and  consequently  there  should  be  a  new  trial. 

Bute  abaohUe. 


DOE  DEM.  BEVERIDGE  v.  HENDERSON. 

1877.        i^edmeid — Former  Judgment  by  d^autt — Effect  of— Habere  Fa- 

~~: — 7. cia»— Secondary  evidence  of— Lease  to  Defendants  Wife 

^^'  by  kfoor  of  plaintif— Whether  defendmi 

estopped  by  it 

In  aA  action  of  ^6cttQ<snt,  the  lessor  of  pUintlff  pat  in  evidenM  a  dedanttion 
and  judgment  by  de&ult  in  a  former  ejectment  suit  brought  hj  him  for  re- 
covery <n  the  same  premiaeB  against  Mchard  Boe,  the  now  defendant  being 
the  tenant  in  pOflseMion,  and  showed  the  issue  of  a  writ  of  kabett  faeioBf  and 
its  execution  by  the  sheri^  and  the  turning  of  defendant's  wife  and  family 
out  of  possession.  It  was  also  proved  that  the  lessor  of  the  plaintiff  there- 
upon leased  the  property  to  defendant's  wif^  and  subsequently  made  with  her 
an  agreement  to  self  to  her  for  a  V^ce  named.  She  only  paid  some  small 
amount^  and  the  lessor  of  plaintiff  demanded  possession  from  defendant's 
wife,  and  brought  the  present  action.  No  evidence  was  ^ven  to  connect 
defendant  with  Uie  lease  or  agreement  of  purchase,  nor  was  it  shewn  that  he 
lived  on  the  property,  but  it  was  proved  that  on  one  occasion  defendant's  wife 
told  the  lessor  of  plaintiff  that  she  and  her  husband  did  not  live  tog^er. 

Mdd,  per  Weldon,  Fisher  and  Wetmore,  J  J.,  that  as  the  judgment  and  exe- 
cution of  habere  faeiae  in  the  former  suit,  and  the  lease  to  cfefendanf  s  wift^ 
and  agreement  for  purchase  proved  possession  in  the  lessor  of  plainti^  and 
as  defendant,  by  the  consent  rule,  admitted  he  was  now  in  possession,  he 
must  be  presumed  to  be  wrongfhlly  Uiere.  and  that  the  lessor  of  plaintiff  was 
entitled  to  recover ;  but,  per  Allen,  C.  J.,  and  Duff,  J.,  that  defendant  was 
not  estopped  by  the  lease  to  his  wife,  and  the  burthen  was  on  the  lessor  of 
plaintiff  to  show  that  she  was  acting  under  her  husband's  authority. 

Ejectment  tried  before  Weldon,  J.,  at  the  Victoria  Circuity  iti 

September,  1876.    The  lessor  of  the  plaintiff  failed  to  prove  any 
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documentary  title  which  would  entitle  him  to  recover,  but  relied  1877 
on  a  title  by  estoppel,  and  to  make  out  such  title,  he  gave  in  evi-  ^oe  rf. 
dence  an  exemplification  of  a  judgment  in  ejectment  brought  by  ^*^^'**'^*^ 
him  in  1871,  against  the  defendant,  in  which  judgment  was  jiesdebsos 
signed  by  default  against  the  casual  ejector — ^the  declaration  hav- 
ing been  served  on  the  defendant's  wife,  Thomas  Henderson  (the 
now  defendant)  being  described  in  it  as  the  tenant  in  possession. 
Shortly  after  this— about  the  first  of  May — the  Sheriff  of  the 
County,  professing  to  act  under  what  he  called  a  writ  of  eject- 
ment, went  to  the  land  in  dispute,  and  turned  the  defendant's  wife 
and  fanlily  out  pf  possession  of  the  house,  and  locked  it  up,  giv- 
ing the  key  to  the  lessor  of  the  plaintiff.  The  Sheriff  returned 
the  writ  to  the  plaintiff's  attorney,  and  was  paid  his  fees.  No  writ 
of  possession  was  produced  on  the  trial,  and  it  w&s  proved  tliat  , 
none  could  be  found.  The  attorney,  Mr.  Baker,  was  produced  as 
a  witness,  and  said :  "  I  was  the  attorney  of  the  lessor  of  the 
plaintiff  in  signing  the  judgment,  of  which  the  exemplification 
has  been  in  Evidence.  There  was  a  writ  of  habere  facian  issued  on 
that  judgment.  I  gave  it  to  Slieriff  Coombes,  of  Victoria  • 
County.  I  have  no  recollection  of  seeing  it  again.  I  have 
searched  my  office ;  it  is  not  there.  I  have  no  recollection  of  the 
Sheriff  returning  it  to  me.  The  writ  I  gave  Mr.  Coombes  was 
on  this  judgment;  it  was  the  first  ejectment  I  had  issued."  On 
cross-elamination  he  said,  ^^  I  do  not  remember  writing  it,  but  I 
remember  giving  the  Sheriff  instructions.  I  don't  remember  the 
mechanical  part.  I  remember  the  fact,  but  not  the  fact  of  giving 
it  to  Coombes.  I  can't  say  I  remember  seeing  it  in  his  hands.  I 
remember  Coombes  was  in  my  office,  and  I  instructed  him.  I  do 
not  remember  handing  it  to  the  Sheriff.  I  will  not  swear  from 
recollection  that  there  was  an  execution  at  all.  I  examined  to 
see  if  I  had  it ;  I  looked  to  see  if  I  had  it  and  had  not  filed  it. 
My  memory,  as  far  as  I  can  recollect,  it  was  the  first  ejectment  I 
brought"  Sheriff  Coombes  said,  "  the  writ  is  not  now  in  my  pos- 
session. I  remember  receiving  a  paper  from  Mr.  Baker  previous 
to  turning  the  woman  out  of  the  house.  I  think  I  read  it ;  it 
was  a  writ  of  ejectment.  I  ceased  being  Sheriff  some  years  ago, 
and  I  destroyed  all  useless  papers.  I  came  down  here  and  got  the 
writ  in  Andover,  and  went  down  and  executed  the  writ  and  re- 
turned it  to  Mr.  Baker  here,  and  that  is  the  way  I  account  for  not 
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?'117    _  entering  it  in  my  record,  and  an  the  first  of  May,  1871,  he  paid 

Dcted.       jne  $7.00  as  my  fees.''     After  the  defendant's  wife  was  so  put  out 
Beveridge  ^f  possession,  the   lessor  of  the  plaintiff,   Beveridgc,  leascxl    the 
Henderson.  pro})erty  to  her  to  hold  from  the  24th  of  May  till  the   1st    ICov., 
1871,  and  she   went  into  possession  again.     Afterwards,  in  the 
latter  part  of  1871,  or  the  beginning  of  1872  (it  did  not  appear 
exactly  when),  he  agreed  to  sell  the  pro|)erty  to  her  for  $300,  aiwl 
the  following   niemorandnm  to  that  effeet  was  written  npou    the 
back  of  the  leiise :  "  I  agree  to  let  Mrs.  Thomas  Henderson  have 
the  farm  she  now  resides  on  for  the  sum  of  $300,  with  interest 
from  the  1st  June,  1871.''     She  continued  in  jwssession,  aiid  made 
small  payments  on  account  in   1872.     In  July,  1875,  Beveridge 
gave  Mi's.  Henderson  notice  that  he  wished  her  to  leave  the  prt^- 
,  perty  on  the  1st  November  following,  as  he  had  agreed  to  sell  it. 
She  did  not  leave,  and  in  January,  1876,  he  executed  a  power  of 
attorney  to  demand  jK)ssession  of  the  land  from  Thomas  Hender- 
son and  Catherine  his  wife,  and  any  person  in  j>ossession  ;  and 
under  this   authority  possession  was  demanded  fronrl  Mrs.  Hen- 
derson, her  son  and  daughter,  who  were  occupying  the  house,  the 
defendant  not  being  there.     She  refused  to  give  up  possession, 
and  the  present  action  was  brought.     At  one  of  the  conversations 
between  Beveridge  and  Mi*s.  Hendei^on,  she  told  him  that  her 
husband  had  not  lived  with  her  for  a  numl>er  of  years ;  and  he 
(Beveridge)  stated  that  he  regarded  her  as  being  in  imsses^ion  of 
the  land  as  a  tenant. 

The  learned  Judge  left  the  following  questions  to  the  jury : 
1st,  Whether  the  Sheriff  put  Beveridge  in  possession  of  the  pro- 
perty ?  2d,  Whether  the  defendant  went  into  possession  under 
the  lease  which  Beveridge  made  to  his  wife?  Telling  them  that 
if  he  did  enter  under  that  lease,  he  became  tenant  to  Beveridge, 
and  was  estopped  from  disputing  his  title,  and  Beveridge  would 
be  entitled  to  a  verdict.     The  jury  found  for  the  plaintiff. 

A  rule  nisi  for  a  new  trial  was  afterwards  obtained,  upon  the 
following  grounds :  1 ,  Improper  admission  of  the  dec^laration  in 
the  former  suit;  2,  Ira])roper  admission  of  the  judgment  in  that 
suit ;  3,  Impro|>er  admission  of  secondary  evidence  of  the  habere 
facias  ;  4,  Misdirection. 

Oct.  11.  E.  L.  Wctmore  shewed  cause.  The  declaration  was 
admissible.     It  set  forth  the  locus  in  quo,  and  was  necessarj'^  in 
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order  to  connect  defendant  with  the  judgment.     The  jud^jn^ent 1S"7 

was  properly  admitted,  as  being  evidence  of  posse^^ion  in  the        ^^*^^  ^^• 
lessor  of  the  plaintiff:  Roe.  Ev.  194.     The  testimony  rejrarding  ^'■'V««'«*= 
the  hal)€re  facias  was  not  very  distinct,  but  yet  sufllcient.     There  IlENDiawoN. 
was  no  misdirection.     The  judgment  and  writ  were  evidence  of 
jKfesession,  and  the  learned  Judge  was  right  in  so  holding.     There 
being  no  jx^ssession  but  the  wife's,  since  the  execution  of  the  wri^j 
the  defendant,  by  confessing   lease,   entry   and   ouster,  has  ad- 
mitted her  agency. 

Blair,  in  support  of  the  rule.  Judgment  by  default  against 
the  casual  ejector  proves  nothing,  and  is  not  admissible  :  Doc  v. 
Seaton.^  Under  later  authorities,  the  judgment  has  been  held  ad- 
missible, but  this  was  when  there  had  been  a  trial.  There  was  a 
clear  mLsdirection  in  telling  the  jury  that  the  judgment  and  writ, 
&c.,  gave  a  title.  There  was  no  proof  of  the  contents  of  the 
allied  habere  facias.  The  defendant  is  not  estopped,  there  being 
no  proof  that  he  came  back  under  Beveridge.  I'laintiff's  case 
should  l)e  more  than  mere  presumptions. 

Car,  adv.  villi. 

The  following  judgments  were  now  delivered : 

Welbon,  J.,  after  referring  to  the  evidence  of  the  attorney 
and  Sheriff,  as  given  above,  continued  :  Upon  this  evidence,  I 
allowed  secondary  evidence  to  be  given  of  the  writ,  and  what  the 
Sheriff  did  under  it  by  giving  the  iK)ssession  of  the  premises  to 
Mr.  Beveridge — being  of  opinion  that  the  only  process  which 
could  Issue  on  such  a  judgment  was  a  writ  of  fuib.  fac.  ^>oavv., 
and  having  been  acted  upon  as  such  by  the  Sheriff,  it  came  within 
the  maxim  of  "  Omnia  j/rauiuviuntur  legifiDic  factai  dome  prohitnr 
in  c/mirarium,^^  I  then  received  evidence  of  Mr.  Cooml)es,  the 
Sheriff  of  Victoria,  putting  Mr.  Beveridge  in  possession  of  the 
premises  referred  to  in  the  writ,  and  which  is  sought  to  1x3  recov- 
ered in  this  action,  and  which  is  described  in  the  coasent  rule,  and 
the  plaintiff  had  a  right  to  maintain  ejectment  against  any  person 
whom  he  may  let  into  ^wssession,  under  treaty  of  purchase  or 
tenant. 

Some  time  in  May,  about  the  24th,  the  wife  of  the  defendant 
applied  to  Mr.  Beveridge,  and  he  agreed  to  let  her  into  possession 

*  2  C.  M,  i<fc  R.,  728. 
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1?Z7 until  the  first  of  November  following,  for  the  sum  of  $1.     Before 

^^  ^-  the  first  of  November,  Mrs.  Henderson  applied  to  Mr.  Beveridge, 
BBvraiDOE  ^^^  jj^  agreed  to  sell  to  her  for  $300,  payable  in  three  years,  with 
Hendebson.  interest  from  the  first  of  May,  1871.  In  1872,  payments  were 
made  in  oats  and  beef,  to  the  amount  of  $43 ;  on  one  occasion  Mrs. 
Henderson  told  Mr.  Beveridge  that  her  husband  had  not  lived 
with  her  for  some  years.  No  further  payments  being  made  Mr. 
Beveridge  on  the  purchase,  the  plaintiff,  Mr.  Beveridge,  demanded 
the  possession  of  the  property  on  the  7th  of  January,  1876,  by 
going  to  the  house.  Possession  was  not  given,  and  this  action  was 
brought. 

I  left  the  case  to  the  jury.  First,  as  to  (lie  (lossession  thereof 
being  given  by  the  Sheriff  under  the  writ  of  habere  facias  pos. 
issued  upon  the  judgment.  If  the  plaintiff  was  thus  put  in  posses- 
sion, he  could  maintain  this  action  against  the  defendant  in  this  ac- 
tion. The  defendant  having  admitted  his  possession,  and  from 
the  evidence  the  jury  could  reasonably  presume  he  came  there 
under  the  agreement  made  with  Mr.  Beveridge  by  his  wife,  Mrs. 
Henderson.  Henderson  himself  having  applied  to  make  the 
purchase,  failing  to  do  so,  his  wife  applies,  and  Mr.  Beveridge 
agrees  to  sell  upon  certain  terms,  and  allowing  the  family  to  go 
into  possession.  Payments  to  the  extent  of  $43  were  made  in 
1872,  but  none  made  thereafter,  and  possession  being  demanded  in 
January,  1876 ;  and  if  the  jury  were  of  opinion  that  defendant 
was  in  possession  under  the  arrangement  made  with  Mrs.  Hender- 
son, the  finding  should  be  in  favor  of  the  lessor  of  the  plaintiff. 
There  was  no  evidence  given  by  the  defendant,  and  there  was,  in 
my  opinion,  a  case  made  out  by  the  lessor  of  the  plaintiff  of  tm 
acknowledgment  of  title  in  him.  My  ruling  was  in  accordance 
with  the  doctrine  laid  down  in  Doe  ex  dem.  Bourne  v.  Burton.* 
Ejectment  to  recover  premises  in  Shepton  Mallet,  in  the  County 
of  Somerset.  On  the  trial  before  Martin,  B.,  at  the  Spring  As- 
sizes, it  appeared  that  the  defendant,  being  in  possession  of  the 
premises,  entered  into  an  agreement  with  the  lessor  of  the  plaintiff 
to  purchase  from  him  upon  the  following  among  other  conditions, 
viz. :  that  the  lessor  of  the  plaintiff  was  to  make  out  a  good  title 
within  twenty-one  days.     If  the  purchase  was  not  completed   by 

f  15  Jur.,  990. 
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a  certain  day,  interest  on  the  purchase  money  was  to  be  paid  from 1877 

that  time,  and  the  defendant  was  to  be  entitled  to  the  possession        Doe  d. 
from  the  date  of  the  agreement.     It  did  not  appear  under  what   Beveridoe 
circumstances  the  defendant  «ame  into  possession  of  the  premises.  Henpersoh. 
The  purchase  not  being  completed,  the  vendor  brought  this  ac- 
tion.   Under  the  direction  of  the  learned  judge,  a  verdict  was 
entered  for  the  lessor  of  the  plaintiff,  leave  being  reserved  for  the 
defendant  to  move  to  enter  a  nonsuit.     Upon  the  application  to 
enter  a  nonsuit,  it  was  contended  that  the  prima  fade  right  was  in 
the  defendant.    No  tenancy  was  created  between  him  and  the 
lessor  of  the  plaintiff  by  the  agreement,  nor  is  the  agreement  an 
acknowledgment  of  the  title  of  the  lessor  of  the  plaintiff. 

Lord  Campbell,  C.  J. :  "  The  agreement  was  really  on  the  part 
of  the  purchaser  that  the  title  of  the  property  was  at  the  time  of 
the  agreement  in  the  vendor ;  therefore,  at  the  trial  it  was  not 
necessary  for  the  plaintiff  to  give  other  evidence  of  his  title. 

Patteson,  Wightman  and  Erie,  J  J.,  concurred. 

This  case  appears  to  me  to  be  conclusive,  and  fully  to  sustain 
my  ruling  at  the  trial.  It  was  urged  by  the  defendant's  counsel 
that  the  defendant  was  not  bound  by  the  arrangement  made  with 
Mr.  Beveridge  by  Mrs  Henderson ;  but  when  all  the  circum- 
stances are  considered,  the  application  by  the  defendant  to  purchase 
before  he  was  put  out  of  possession  in  1871,  the  produce  given  in 
payment  in  1872  by  the  defendant's  son  to  Mr.  Beveridge  in  part 
payment  of  the  price  agreed  to  be  paid,  were  evidence  for  the 
jury,  and  upon  which  they  could  reasonably  find  that  the  defend- 
ant could  not  be  ignorant  of  the  arrangements.  Mrs.  Henderson 
telling  Mr.  Beveridge  that  she  and  her  husband  did  not  live  to- 
gether, this  may  have  been  stated  for  the  purpose  of  exciting  the 
sympathy  of  Mr.  Beveridge,  so  as  to  give  more  favorable  ternwi  in 
purchasing';  no  other  evidence  of  this  appeared  at  the  trial,  though 
both  defendant  and  his  wife  were  in  Court  during  the  progress 
of  the  trial ;  if  this  would  assist  the  defendant,  it  could  easily 
have  been  shewn.  But  what  effect  would  this  have  been? 
Thomas  Henderson  admits  that  he  is  in  possession ;  under  what 
authority  has  he  got  possession,  if  not  by  the  agreement  ?  No  right 
or  claim  is  set  up  as  to  the  premises  being  the  defendant's,  or  any 
other  person's;  the  law  had  given  the  lessor  of  the  plaintiff  the 
Ix)S6es6ion  under  the  judgment — ^this  was  in  1871 — and  who  has 
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1^7        dispossessed  him  except  the  defendant,  and  he  is  a  wrong-doer. 

i^  ^'       The  lessor  of  the  plaintiff  is  entitled  to  be  restored  to  the  posses- 

Bkvekidos  gj^jj  ^  against  the  defendant ;  his  o{fer  to  purchase,  the  subsequent 

HEKDiasoH.  agreement  to  purchase,  and  a  part  payment,  pnwwt  fade  at  all 

events  recognized  the  lessor  of  the  plaintiff  as  owner  of  the  land ; 

failing  to  complete  the  purchase  by  imyment — having  only  paid 

$43  on  the  first  instalment  in    1872 — and  the  possession  being 

legally  demanded  in  January,  1876,  which  was  proved,  and  the 

agreement  and  possession  under  it  being  prima  facie  evidence  of 

title  in  the  lessor  of  the  plaintiff,  which  was  not  rebutted  by  any 

evidence  on  the  part  of  the  defendant,  I  am  of  opinion  that  the 

lessor  of  the  plaintiff  is  entitled  to  retain  his  verdict,  and  that  the 

rule  should  be  discharged. 

FiSHEB,  J.     I  agree  with  my  brother  Weldon. 

Wetmore,  J.  By  the  consent  rule,  the  defendant  admits  that 
he  was,  at  the  time  of  the  service  of  the  declaration  in  ejectment, 
in  possession  of  the  premises,  and  consents  that  he  will  insist  upon 
the  title  only.  The  plaintiff  must  recover  upon  the  strength  of 
the  lessor's  title — if  such  a  one  as  will  entitle  the  lessor  to  ffosses- 
sion  is  not  made  out,  the  plaintiff  must  fail — ^and  the  defendant, 
to  defeat  such  recovery,  can  shew  title  or  right  in  any  one  else : 
Doe  V.  McOolgan.  Then  has  the  lessor  of  the  plaintiff  shewn 
such  a  title  as  entitles  him  to  possession  ?  The  proceedings 
in  ejectment  and  delivery  of  possession  under  a  WTit  of  habere 
facias  possemoneni,  very  clumsily,  though,  in  my  opinion,  suffi- 
ciently, proved,  put  him  in  possession.  If  this  possession 
(which  it  is)  is  prior  to  any  other  shewn,  he  has  a  right 
to  recover:  Doe  v.  Thomson,^  unless  such  right  is  broken 
down.  The  lease  to  Mrs.  Henderson,  and  agreement  with  her  to 
purchase,  are  in  affirmance  of  the  lessor's  title,  and  if  there  was 
anything  in  either  of  them,  to  cut  down  the  plaintiff's  right  of 
posseasion,  the  defendant  could  avail  himself  of  it  to  defeat  a 
recovery  in  this  suit.  See  Doe  d.  Burns  v.  McGraw  and  tcifc^ 
where  a  mortgage  executed  by  husband  and  wife  was  held  not  to 
prevail  against  a  title  acquired  by  the  wife  subsequent  to  the 
mortgage.  The  lease  to  Mrs.  Henderson  has  run  out;  tlie 
agreement  to  purchase  will  not  prevent  the  plaintiff's  recovering, 

*4AU.650.  «  2  Pugs.,  186. 
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the  terms  of  it  not  having  been  complied  with,  and  a  demand  of        1877 
possession    having  been  made.     So  far  as  the  defendant  is  con-       ^^  <^- 
cemed,  whatever  questions  may  arise  as  to  Mrs.  Henderson^s  ^^^■^"^" 
rights,  I  think  the  plaintiff  is  entitled  to  recover  possession  of  the  Hewdbrson. 
premises,  and  that  the  rule  nisi  for  a  new  trial  should  be  dis- 
chained, 

AX.LEN,  C.  J.  The  lessor  of  the  plaintiff  failed  to  prove  any 
documentary  title  which  would  entitle  him  to  recover  in  this  ac- 
tion, and  must  therefore  rely  on  a  title  by  estoppel. 

In  order  to  make  out  such  title,  he  gave  in  evidence  an  exem- 
plification of  a  judgment  in  ejectment  brought  by  him  in  1871, 
agsunst  the  defendant,  on  which  judgment  was  signed  by  default 
against  the  casual  ejector,  the  declaration  having  been  served  on 
the  defendant's  wife.     Shortly  after  this,  about  the  1st  of  May, 
the  Sheriff  of  the  County,  professing  to  act  under  what  he  called 
a  writ  of  ejectment,  went  to  the  land  in  dispute,  and  turned  the 
defendant's  wife  and  family  out  of  possession  of  the  house,  and 
locked  it  up,  giving  the  key  to  the  lessor  of  the  plaintiff.     No 
\mt  of  possession  was  produced  on  the  trial,  and  it  was  proved 
that  none  could  be  foimd.    The  attorney  of  the  lessor  had  some 
very  vague  and  indistinct  notions  about  it,  and  of  having  given 
instructions  for  its  preparation,  and  of  giving  it  to  the  Sheriff  to 
execute ;  but  he  finally  admitted   on  cross-examination  that  he 
ooald  not  swear  there  was  any  execution  at  all.     The  Sheriff  stated 
that  he  received   a  paper  from  the  plaintiff's  attorney ;  that  it 
vraa  a  writ  of  ejectment  to  turn  the  defendant  out  of  possession ; 
and  he  thought  he  had  read  it ;  and  after  executing  it  had   re- 
turned it  to  the  plaintiff's  attorney  :  but  he  would  not  swear  that 
be  had  read  it. 

After  the  defendant's  wife  was  so  put  out  of  possession,  the 
lessor  of  the  plaintiff,  Beveridge,  leased  the  property  to  her,  to 
hokl  from  the  24th  of  May  till  the  1st  of  November,  and  she 
went  into  possession  again.  Afterwards,  in  the  latter  part  of  1871 
or  the  lieginning  of  1872  (it  did  not  appear  exactly  which),  he 
agreed  to  sell  the  property  to  her  for  $300,  and  the  following 
memorandum  to  that  effect  was  Avritten  ujwn  the  back  of  the 
lease :  "  I  agree  to  let  Mrs.  Thomas  Henderson  have  the  farm  she 
now  resides  on  for  the  sum  of  $300,  with  interest  from  the  first 
June,  1871."     She  continued  in  possession,  and  made  some  small 
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_^1ZZ payments  on  account  in   1872.     In  July,  1875,  Beveridge  gave 

^^  ^'  Mrs.  Henderson  notice  that  he  wished  her  to  leave  the  property 
EVEBiDOE  ^^^  ^j^^  jg^  ^£  November  following,  as  he  had  agreed  to  sell  it. 
Hendekson.  She  did  not  leave;  and  in  January,  1876,  he  executed  a  power  of 
attorney  to  his  son  to  demand  possession  of  the  land  from  Thomas 
Henderson,  and  Catherine  his  wife,  and  any  person  in  possession ; 
and  under  this  authority  possession  was  demanded  from  Mrs. 
Henderson,  her  son  and  daughter,  who  were  occupying  die  house, 
the  defendant  not  being  there.  She  refused  to  give  up  possession, 
and  the  present  action  was  brought.  At  one  of  the  conversations 
between  Beveridge  and  Mrs.  Henderson,  she  told  him  that  her  hus- 
band had  not  lived  with  her  for  a  number  of  years ;  and  he 
(Beveridge)  stated  that  he  r^arded  her  as  being  in  possession  of 
the  land  as  a  tenant. 

The  learned  Judge  left  the  following  questions  to  the  jury  : 
Ist,  Whether  the  Sheriflf  put  Beveridge  in  possession  of  the 
property?  2d,  Whether  the  defendant  went  into  jiossession  under 
the  lease  which  Beveridge  made  to  his  wife  ?  Telling  them  that 
if  he  did  enter  under  that  lease,  he  became  tenant  to  Beveridge, 
and  was  estopped  from  disputing  his  title,  and  Beveridge  would 
be  entitled  to  a  verdict.     The  jury  found  for  the  plaintiff. 

Several  objections  were  taken  on  the  motion  for  a  new  trial, 
two  of  which  only  it  will  be  necessary  to  consider. 

I  think  there  was  not  sufficient  evidence  of  tlie  habar  faeicuL 
The  attorney  really  proved  nothing ;  for,  when  pressed,  on  cross- 
examination,  he  could  not  swear  that  there  was  any  habere.  The 
Sheriff  says  he  received  "  a  paper,"  which  he  called  a  writ  of 
ejectment,  but  he  would  not  swear  that  he  had  read  it,  and  did 
not  profess  to  state  the  contents  of  it,  or  even  to  say  that  it  was  a 
writ  of  ejectment  in  the  suit  of  Doe  dem.  Beveridge  v.  Hoe ; 
though  perhaps  it  may  be  presumed  that  unless  it  was  he  would 
not  have  turned  the  defendant's  wife  out  of  possession  under  tJie 
authority  of  it.  This  evidence,  however,  does  not  seem  to  me  to 
be  very  material  in  the  suit,  as  the  lessor  of  the  plaintiff  does  not 
rely  upon  that  possession  alone,  but  upon  the  estoppel  growing 
out  of  the  lease  made  to  defendant's  wife. 

I  think  the  direction  on  this  point  was  erroneous,  and  that  there 
was  no  evidence  to  justify  its  being  left  to  the  jury  to  find  whether 
the  defendant  went  into  possession  under  that  lease.     There  is  not 
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a  particle  of  evidenoe  that  the  defendant  knew  of  the  existence  of       ^878 
that  lease,  or  ever  occupied  the  property  under  it, '  or  after  it  was       ^^  <*• 
given  ;  he  -was  not  there  when  the  declaration  in  the  original  ac-     *^v™^" 
tion  of  ^ectment  was  served,  or  when  the  Sheriff  turned  his  wife  Henderson. 
oat  of  poBBession,  or  when  the  notice  to  quit  was  served,  or  de- 
mand of  possession  made ;  and  the  only  evidence  there  is  about 
him  (with  one  exception,  that  he  applied  to  Beveridge  to  buy  the 
land),  is  his  wife's  declaration  to.  Beveridge,  apparently  about  the 
time  she  leased  the  property,  that  he  had  not  lived  with  her  for  a 
number  of  years.     It  would  seem  that  Beveridge  believed  this 
statement^    and   acted  on  it,  when  he  dealt  with  her  in  her  own 
right,  by  leasing  the  property  to  her,  and  afterwards  agreeing  to 
sell  it  to  her. 

Whether,  after  so  dealing  with  her  personally,  she  pould  be 
turned  out  of  possession  by  an  ejectment  brought  against  her  hus- 
band alone,  may  be  worthy  of  consideration.     But,  whether  this 
IS  so  or  not,  I  think  there  is  no  evidence  that  she  entered  into  the 
lease  as  the  ^^nt  of  her  hasband,  so  as  to  estop  him  by  a  tenancy 
thus  created — a  tenancy  entered  into  by  her  in  her.  own  name,  and 
apparently  for  her  own  benefit,  with  notice  to  the  lessor  of  the 
plaintiff  that  she  was  living  apart  from  her  husband.     At  all 
events,  after  such  notice,  the  burthen  of  proof  was  on  the  lessor  of 
the  plaintiff  to  shew  that  in  entering  into  the  lease,  Mrs.  Hender- 
^n  had  the  authority  of  her  husbahdj  and  was  acting  for  his  ben- 
efit, and  not  in  her  own  right. 

As  there  was  no  evidence  of  anything  like  agency,  I  think  the 
case  was  not  properly  left  to  the  jury.     If  there  had  been  any 
such  evidence,  and  the  jury  had  found  that  Mrs.  Henderson,  in 
taking  the  lease,  was  acting  as  her  husband's  agent,  I  do  not  deny 
that  he  would  thereby  be  estopped  from  disputing  Beveridge's  title. 
There  is  no  evidence  that  the  payments  that  were  made  to  Bev- 
eridge on  accotmt  of  the  purchase,  were  made  by  the  direction  or 
even  with  the  knowledge  of  the  defendant.     The  son,  who  made 
the  payments,  was  living  with  his  mother,  and  not  with  the  de- 
fendantj  so  far  as  appears,  and  they  were  certainly  made  on  her 
account,  and  in  consequence  of  the  agreement  which  she  had  made 
^0  purchase  the  property.     I  think  there  should  be  a  new  trial. 

Dtjpp,  J.,  concurred  in   the   judgment  of  the  learned  Chief 
Justice.  Ruk  discharged. 
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1878  BAILEY  V.  McDUFFEE. 

licplevin — Trial  of  Olahn  of  property — Clcumant  should  begin — 

Mortgage  given  in  Maine  to  secure  jmmey  lent  to  bet  on 

horse  race,  ichetha'  void — Gambling, 

On  the  trial  of  a  claim  of  property  in  i-eplevin  under  writ  de  prop,  prob,,  the 
claimant  is  the  nerson  entitled  to  begin. 

In  replevin  brought  for  recovery  of  a  Iiorse,  plaintiff  claimed  under  a  chattel 
mortgage  from  defendant's  wife,  executed  in  the  State  of  Maine,  and  she  put 
in  a  claim  for  the  hoi-sc  to  the  Sherifi;  contending  that  the  mortgage  was  void, 
because  it  was  given  to  secure  money  'lent  for  the  purpose  of  betting  on  a  horse 
race.  The  statute  of  Maine,  under  which  tlie  contention  was  made,  enacte, 
by  section  1,  "  that  if  any  person  keeps  a  house,  shop,  or  other  place  resorted 
to  for  the  purpose  of  gambling;  or  pnermits  anv  person  to  gamble  in  any  way 
in  any  house,  shop,  or  place  under  his  control,^'  he  shall  be  punished  bv  fine. 
Sec.  2  declares  that  "  whoever  gambles  or  bets  upon  any  person  gambling," 
shall  be  subject  to  a  fine.  Sec.  3  enacts  that  whoever  is  convicted  by  indict- 
ment of  winning  "  at  one  time  or  sitting  by  gambling  or  betting  on  persons 
gambling  any  money  or  goods,"  &c.,  shall  forfeit  double  the  value  of  the 
property  so  won.  Sec.  G  declares  that  "  all  notes,  bills,  bonds,  mortgages,  se- 
cunties  or  conveyances  given  in  whole  or  in  part  for  money  or  goods  won  by- 
gambling,  or  betting  on  persons  gambling,  or  to  repay  any  money  lent  or  aJ^ 
vancedfor  gambling  or  htttingy  or  at  the  time  and  place  thereof,  shall  be  utterly 
void  against  all  persons  except  &09iayKf<;  purchasers  of  real  estate,  and  holdeni 
of  negotiable  paper  for  valuable  consideration  without  notice."- 

Hddy  per  Allen,  C.  J.,  and  Weldon,  Wetmore,  and  Duff,  JJ. — Fisher,  J.,  dAibi- 
tante — That  this  statute  does  not  apply  to  betting  on  a  horse  i*ace,  and  that 
the  Sheriff,  in  the  absence  of  evidence  an  to  the  construction  given  to  the  Sta- 
tute by  the  Courts  of  Maine,  was  wrong  in  directing  the  jury  that  the  mort- 
gage was  void. 

Hdd — Wetmore,  J.,  dissentiente — That  the  Court  has  power  to  set  aside  an  in- 
quisition in  replevin,  found  under  a  writ  de  prop.  prob. 

Tliis  was  an  action  of  replevin  for*a  horse  called  "  King  Wil- 
liam/' in  which  a  general  claim  of  property  was  put  in  by  Matilda 
McDuffee,  the  defendant's  wife,  and  a  special  claim  by  Arthur 
Hilyard.  On  the  trial  of  the  inquisition  before  the  Sheriff  of  St, 
John,  under  a  writ  de  j^t'oprietate  probanda,  Mrs.  McDuffee's 
claim  was  found  good. 

An  application  was  made  to  set  aside  the  inquisition  on  two 
grounds:  1st,  That  the  Sheriff  had  improperly  decided  that 
the  claimant  had  the  right  to  begin  on  the  trial  of  the  inquisition  ; 
2d.  Misdirection  of  the  Sheriff  in  deciding  that  the  bill  of  sale 
under  which  the  plaintiff  claimed  the  horse,  \vas  void,  under 
chapter  125  of  the  Statutes  of  the  State  of  Maine  relating  to 
gambling. 

Feb.  21.  a  N.  Skinna^,  Q.  C\  and  Wm.  Pugsky,  for  the 
claimant,  submitted  that  she  had  a  right  to  begin,  as  the  burthen 
of  proof  was  on  her.  As  to  the  second  objection,  the  direction  of 
the  Sheriff  was  right.     The  Maine  statute  prohibits  gambling  or 
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betting,  and  makes  void  securities  given  for  that  purpose.  They 
read  the  sections  of  the  statute,  which  will  be  found  in  the  judg- 
ment, and  cited  Chombes  v.  Dibblee  /'  Hodson  v.  Terrill  /"  Whart. 
Law  Diet. ;  Baity  v.  Marriott.^ 

They  also  submitted  that  as  the  moment  the  jury  found  for  the 
claimant,  the  Sheriff  was  bound  to  hand  over  the  property,  and  it 
could  not  be  got  back  again,  the  Court  would  not  set  aside  an 
inquisition  either  for  misdirection  or  that  the  verdict  is  against 
evidence. 

WddoiXy  Q.  C,  contra.  This  Court  has  a  clear  right  to  set 
aside  the  inquisition.  The  word  "  gambling  "  includes  gaming ; 
but  "  gaming  "  does  not  include  "  gambling."  Horse  racing  is 
not  gambling,  and  the  statute,  reading  it  as  a  whole,  does  not  ap- 
ply. The  plaintiff  was  entitled  to  begin  here,  because  we  admit- 
ted Mrs.  McDuffee's  title,  and  claimed  through  her. 

Cur.  adv.  vuli. 

The  following  opinions  were  now  delivered  : 

Allen,  C.  J.  As  to  the  first  point,  I  have  no  doubt  that  the 
Sheriff's  decision  was  correct.  The  affirmative  of  the  issue,  on  an 
inquisition  of  this  kind,  is  on  the  claimant  of  the  property,  who 
is  bound  to  prove,  in  the  first  instance,  that  his  claim  is  good ;  and 
until  he  gives  evidence  to  support  his  claim,  the  plaintiff  is  not 
called  upon  to  give  any  evidence.  If,  when  the  trial  of  the  in- 
quisition is  commenced,  the  claimant  gives  no  evidence,  the  plain- 
tiff clearly  is  not  required  to  give  evidence  to  disprove  a  claim 
which  the  claimant  has  not  attempted  to  sustain,  and  in  such  a 
case  the  jury  must  find  for  the  plaintiff. 

The  second  ground  is  the  principal  one.  It  appears  that  in 
October,  1872,  Mrs.  McDuffee,  of  LewLston,  in  Maine,  had  given 
to  one  Benjamin  S.  Wright,  of  Boston,  a  bill  of  sale  of  the  horse 
by  way  of  mortgage,  to  secure  the  payment  of  $1,000 ;  that 
Wright  had  assigned  this  bill  of  sale  to  the  plaintift  in  November, 
1&76,  and  that  he  had  foreclased  it,  according  to  the  laws  of 
Maine,  and  under  this  he  claimed  the  horse.  In  answer  to  this, 
evidence  was  given  on  the  part  of  Mrs.  McDuffee,  that  the  origin 
of  the  bill  of  sale  was  a  promissory  note  given  by  her  husband  in 
favor  of  Wright,  and  upon  which  the  plaintiff  obtained  the  money 


_   1878      _ 
Bah/Bt 
#  r. 
McDuffee. 
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1878  from  him  for  the  purpose  of  betting  on  a  race  in  which  the  horse 
Bailfjt  in  question  was  to  run.  This  was  denied  by  Wright  and  the 
plaintiff;  but  the  jury  found  against  the  plaintiff,  and  his  conten- 
tion is  that  even  if  the  note  was  given  for  that  purpose,  it  was  not 
gambling  within  the  meaning  of  the  statute  of  Maine  above 
referred  to. 

The  first  section  of  this  statute  enacts  that  "  if  any  person 
keeps  a  house,  shop,  or  other  place  resorted  to  for  the  purpose  of 
gambling ;  or  permits  any  person  to  gamble  in  any  way  in  any 
house,  shop,  or  place,  under  his  control,*'  he  shall  be  punished  by 
fine. 

Section  2  declares  that  "  whoever  gambles,  or  bets  ui)on  any 
l>erson  gambling,"  shall  l>cj  subject  to  a  fine. 

The  third  section  enacts  that  whoever  is  convicted  by  indict- 
ment of  winning  "  at  one  tune  or  sitting,  by  gambling,  or  betting 
on  persons  gambling,  any  money  or  goods,"  &c,,  shall  forfeit  to 
the  use  of  the  town  double  the  value  of  the  property,  Ac.,  won. 

The  6th  section  declares  that  ^'  all  notes,  bills,  bonds,  mort- 
gages, securities  or  coi-v'^yances,  given  in  whole  or  in  part  for 
money  or  goods  won  by  gambling,  or  betting  on  persons  gambling, 
or  to  repay  any:  money  lent  or  advanced  jofi^  ffambling  or  bdiing, 
or  at  the  time  and  place  thereof,  shall  be  utterly  void  against  all 
jKjrsons  except  bona  fide  purchasers  of  real  estate,  and  holders  of 
negotiable  paper  for  valuable  consideration,  without  notice." 

I  should  say  that  the  three  first  sections  of  this  statute  would 
not  apply  to  a  person  betting  on  a  horse-race ;  that  they  apply  to 
that  species  of  gambling  whidi  is  carried  on  in  houses  or  saloons, 
by  card-playing,  or  other  games  of  chance. 

There  was  no  evidence  in  this  case  whether  or  not  horee-racing 
is  illegal  in  the  State  of  Maine ;  nor  was  there  any  evidence  in 
relation  to  the  construction  put  upon  this  statute»by  the  Courts  of 
Maine;  the  Sheriff,  therefore,  was  justified  iu  putting  his  own 
construction  on  it  (Consol.  Stat.  376,  sec.  14),  and  the  question  is, 
whether  his  view  of  it  is  the  correct  one. 

The  words  of  the  6th  section,  "  to  repay  any  money  lent  or 
advanced  for  gambling  or  betting,"  are  certainly  large  enough  to 
include  the  bill  of  sale^n  this  case,  which,  according  to  the  claim- 
ant's evidence,  was  given  to  secure  the  repayment  of  money  lent 
expre^isly  for  the  purpose  of  betting  on  the  horse-race.    The  only 
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doubtljhave  had  is,  whether  the  whole  tenor  of  the  statute  is  not 1B78 

confined  to  that  species  of  gambling  which  is  mentioned  in  the      BAiLsy 
first  section,  and  whether  the  word  "  betting  "  in  the  6th  section   McDuffeb. 
does  not  refer  to  the  description  of  betting  mentioned  in  the  se- 
cond section :  t.  e.,  betting  upon  a  person  gambling. 

The  meaning  of  the  word  "  gaming  "  is  the  practice  of  play- 
ing some  game  for  money,  particularly  games  of  hazard  or  chance : 
Wharton's  Law  Diet.,  "  Gaming ;"  and  gambling  is  treated  as 
synonymous.    The  Imperial  Dictionary  gives  the  same  definition. 

By  common  law,  gaming  was  perfectly  legal :  Bac.  Abr. 
**  Gaming  "  (A) ;  Sherbon  v.  Colebach,*  and  so  was  horse-racing 
and  betting,  unless  contrary  to  tlie  principles  of  morality  and 
sound  policy :  JoTies  v.  Randall^  Unless,  then,  some  statute  has 
prohibited  them,  I  must  assume  that  they  are  still  legal  in  the 
State  of  Maine,  where  the  common  law  was  in  force  before  the 
Revolution.  I  therefore  think  the  statute  in  question  does  not 
apply  to  betting  on  a  horse-race,  and  consequently  that  the  Sher- 
iif's  direction  on  this  point  was  wrong,  and  that  the  inquisition 
should  be  set  aside. 

No  question  was  raised  in  this  case  as  to  the  right  of  a  third 
party  to  put  in  a  claim  of  property  in  replevin,  and,  therefore,  this 
is  not  to  he  considered  as  any  recognition  of  that  right  on  my 
jiart.     Tliat  question  is  now  before  the  Court  in  another  case. 

Weldon  and  Duff,  JJ.,  concurred. 

FiSHFJt,  J.  I  agree  with  the  Chief  Justice  upon  the  first 
point ;  but  as  to  the  second,  I  am  not  so  clear ;  in  fact,  I  am  in- 
clined to  differ  from  him,  but  as  a  majority  of  the  Court  think 
differently,  I  am  not  disposed  to  press  my  objections. 

Wetmore,  J.  It  appears  that  after  the  issuing  of  a  writ  of 
replevin  in  the  suit  of  George  H.  Bailey  against  John  W.  Mc- 
Duffee,  a  horse  was  seized  under  the  replevin ;  that  within  the  . 
time  prescribed  by  law  after  such  seizure,  48  hours,  a  claim  of 
property  was  put  in  by  Matilda  J.  II.  McDuffee,  wife  of  the  de- 
fendant,' signed  by  both  of  them,  and  a  special  claim  of  proi)erty 
by  one  Arthur  Hilyard.  In  disposing  of  this  cause,  this  latter 
claim  need  not  be  considered.     It  is  not  stated  what  the  Sheriff\s 

•  2  Vent.  175.  ^  Cowp.  37. 
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return  Avas,  nor  does  it  appear  ovi  of  whose  possession  the  horse  teas 

^^"^^      taken. 

V, 

McDuFFEE.       No  question  is  raised  as  to  the  right  of  the  claimant  to  put  in 
the  claim,  or  as  to  any  of  the  proceedings,  save  and   except  an 
alleged  misdirection  of  the  Sheriff  in  point  of  law  as  to    whether 
or  no  certain  transactions  amounted  to  gaming,  by  the  law  of  the 
State  of  Maine,  and  a  verdict  found  thereu^wn,  therefore  I  shall  pre- 
sume the  claim  of  property  was  put  in  by  the  party  out  of  whose 
possession  the  property  was  taken,  as  I  tliink  no  other  person  than 
the  one  out  of  whose  possession  tlie  property  is  taken  can    put  in 
a  claim  of  property.     Having  the  claim,  therefore,  properly  put 
in,  at  all  events  unquestioned  in  this  respect,  the  question  before 
the  Court  is  as  to  any  right  to  interfere  with  the  verdict  before  the 
Sheriff's  jurj",  by  reason  of  a  supposed  misdirection  of  the  Sheriff 
to  the  jury  on  the  inquisition.     I  have  very  serious  doubts  if  this 
Court  has  power  to  interfere.     The  plaintiff  has  his  option  of 
remedies  when  he  commences  his  suit,  and  if  he  resorts  to  replevin, 
he  takes  this  method  of  redressing  his  wrongs,  subject  to  all  its 
inconveniences ;  and  the   Act,  sec.  203,  of  Cons.  Stat,  cap.   37, 
provides  for  putting  in  a  claim.    The  course  of  procedure  is  veiy 
clearly  pointed  out,  and  "  If  the  first  or  any  subsequent  jury  shall 
by   their  inquisition  find  the  claim  good,  he  (the  Sheriff)  shall 
deliver  the  goods  seized  to  tlie  claimant;  but  the  plaintiff  may  pro- 
ceed and  recover  for  his  damages  for  the  property,  in  the  same  suil, 
in  such  form  as  he  may  think  fit.     If  the  property  is  found  for 
the  plaintiff,  he  is,  under  his  bond,  bound  to  proceed.     Nothing  is 
to  prevent  the  defendant  or  claimant  from  appearing  in  such  ac- 
tion and  pleading  property.     The  claimant  (so  far  as  appeal's  in 
the  present  case,  the  person  out  of  whose  possession  the  horse  was 
taken)  having  had  a  verdict  on  the  pro.  probanda,  is  entitled  to 
have  the  goods  seized  delivered  to  him  by  the  express  wording  of 
the  law,  sec.  203,  and  to  have  an  assignment  of  the  replevin  bond 
to  recover  his  costs,  under  the  204th  section.     The  question  as  to 
who  is  to  have  the  possession  of  the  property,  and  who  Ls  to  get 
the  costs  of  the  pro.  prob.,  is  settled  by  sections  202  and  204 ; 
and  the  plaintiff  is  entitled  to  proceed  as  provided  by  sec.  203. 
In  (rvcgory  v.  McQuadc,    the  inquisition  was  set  aside   by  the 

•  3  Pugs.  1. 
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County  Court  Judge,  but  in  that  case  there  really  was  no  verdict,        1^78 
as  but  five  jurors  were  sworn,  when  seven  are  required  by  law.      Bailky 
The  decision  of  the  County  Court  Judge  was  reversed  on  appeal, 
and  in  Haningion  v.  Giroiumly  there  is  Semble  that  the  finding 
of  a  jury  under  a  ^vrit  de  p'o.  j)rob.  in  favor  of  the  claimant,  is 
not  conclusive,  and  plaintiff  may  issue  a  second  writ. 

The  view  I  have  expressed  seems  to  be  perfectly  consonant  with 
every  principle  of  law  and  justice.  -4  is  in  possession  of  personal 
property.  B  wants  to  take  it  from  him.  The  jKJSsession  by  A 
is  ample  evidence  of  absolute  property  against  all  the  world. 
What  right  has  B  to  have  the  property  and  to  take  it  from  A  /  It 
is  said,  before  B  gets  the  property,  he  must  give  a  bond,  as 
required  by  law.  This  may  be  all  very  well  to  drag  the  matter 
through  a  tedious  law  suit ;  but  why  should  A  take  B'a  property, 
simply  because  he  has  given  a  l^ond  ?  If  the  property  is  "the 
property  of  A,  he  can  take  it  without  a  bond,  and  witliout  the 
help  of  a  writ  of  replevin.  B  then  must  exercise  his  discretion 
as  to  his  best  mode  of  obtaining  redress.  Whoever  adopts  replevin 
takes  it  with  all  the  inconveniences  I  have  pointed  out ;  a  most 
material  one  in  my  opinion  is  that  the  verdict  of  a  properly  con- 
stituted jur}',  on  a  writ  ofp*o.  pro.,  concludes  who  is  to  have  pos- 
session of  the  property  for  the  time,  at  all  events;  the  plaintiff  in 
replevin  still  having  an  option  to  proceed  for  his  damages  in  such 
form  as  he  may  think  fit,  by  the  express  words  of  sec.  203. 

I  cannot  see  my  way  clear  to  interfere  with  the  finding  of  the 

Rule  absolute. 


SMITH   r.  THE    ISOLATED    RISK    AND    FARMERS' 

FIRE  INSURANCE  CD.  ^IJ.K 


Practice — Trial —  Where  nevcral  issuer — Nonauit — Costr. 

Where  there  are  several  issues,  ami  plaintifi'  entirely  fails*  upon  one,  ho  tliat  his 
cause  of  action  is  gone,  nevertheless  if  there  is  evidence  for  the  jury  upon  the 
other  issues,  it  seems  that  he  is  entitled  to  have  the  finding  of  the  jury  upon 
those  issues,  and  that  the  casts  of  the  several  issues  will  follow  the  respective 
findings  thereon ;  hut  in  such  a  case,  where  defendant  moved  for  a  nonsuit, 
and  plaintiff's  counsel  did  not  insist  on  the  case  g^ing  to  the  jury  : 

Held,  that  he  could  not  afterwards  have  the  nonsuit  set  aside,  or  a  verdict  en- 
tered for  him,  even  upon  those  issues,  on  which,  if  the  case  had  heen  left  to 
the  jury,  he  must  clearly  have  succeeded. 


Aprii. 


Digiti 


ized  by  Google 


32  CASES  IN  THE  SUPREME  COURT, 

^878  This  was  an  action  upon  a  Fire  Insurance  Policy.    The  defend- 

Smith       ants  pleaded  nine  pleas,  upon  which  issue  was  taken.     The  cause 
*  •         was  tried  before  Allen,  C.  J.,  at  the  St.  John  Circuit ;  when  the 
Risk  and  defendants,  having  made  out  at  least  one  plea,  which  was  fatal  to 
Fakme^'   the  plaintiiT's  right  to  recover,  His  Honor  directed  a  nonsuit  to  be 
Company,   entered.     Upon  some  of  the  remaining  issues,  there  was  ejidenoe 
both  ways ;  while  upon  two,  at  least,  as  to  which  the  affirmative 
of  the  issues  was  upon  the  defendants,  they  gave  no  evidence. 
The  plaintiff  was  accordingly  nonsuited,  and  in  the  following  term 
obtained  a  rule  nisi  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
upon  a  number  of  grounds,  of  which,  as  all  except  one  was  after- 
wards abandoned,  it  is  only  necessary  to  mention  this,  namely, 
that  His  Honor  should  not  have  nonsuited,  but  should  liavc  sub- 
mitted all  the  issues  to  the  jury. 

April  23.  S.  R.  Thomson,  Q.  C,  shewed  caase,  and  con- 
tended that,  having  submitted  to  a  nonsuit,  the  plaintiff  was  with- 
out remedy.  If  there  was  anything  in  hLs  point,  he  should  liavc 
refused  to  be  nonsuited. 

W,  Pugsky  in  support  of  the  rule.  Tlic  plaintiff  should  not 
be  prejudiced  by  submitting  to  a  nonsuit  in  deference. to  the 
Judge's  opinion.  There  being  issues  upon  which  he  was  clearly 
entitled  to  have  a  verdict  entered  in  his  favor,  the  nonsuit  was 
wrong.  Under  section  78  of  the  C.  L.  P.  Act,  the  costs  follow 
the  finding  on  the  different  issues,  and  the  matter  is  therefore  of 
some  importance  to  the  plaintiff.  ( Weldon,  J.,  referred  to  Hng/ies 
V.  The  Great  Western  R.  Co})  There  should  be  a  new  trial,  un- 
less the  defendants  consent  to  an  entry  of  a  verdict  for  the  plain- 
tiff, upon  the  issues  upon  which  they  gave  no  evidence.  In  IF«n- 
ierbottam  v.  Derby*  where  the  verdict  was  for  tlie  plaintiff  on  two 
issues,  with  leave  to  enter  a  nonsuit ;  the  Court  held,  however, 
tliat  they  could  not  enter  a  nonsuit,  but  entered  a  verdict  for  the 
defendants  on  one  issue,  and  for  the  plaintiff  on  the  other, 
although  the  only  leave  reserved  was  to  enter  a  nonsuit. 

Weldon,  J.     I  think  the  rule  should  be  discharged. 

Fisher  and  Wetmore,  JJ.,  concurred. 

Duff,  J.  I  agree.  Mr.  Pugsley  abandons  the  main  point. 
As  to  the  other,  probably,  if  the  question  had  been  raised  at  Nisi 
'  18  Jur.  1001 ;  14  C.  B.  63G.  ML.  R.  2  Ex.  31 G.  ^ 
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It  was  not        1878 


Prills,  the  issues  should  have  been  left  to  the  jury. 
raised,  and  I  do  not  see  how  we  can  interfere  here. 

Allek,  C.  J.  On  the  main  ground,  the  nonsuit  was  correct. 
On  the.new  point  rai&ed,  I  am  now  inclined  to  think,  on  the 
authority  of  Hughes  v.  The  Great  Western  Railway  Co,y  had  the 
plaintiff's  counsel  refused  to  be  nonsuited,  I  should  have  left  the 
issues  to  the  jury.  I  think  Winieii}ottom  v.  Derby  entirely  distin- 
guishable. There  a  verdict  was  entered  for  the  plaintiff,  and  the 
Court  had  to  mould  the  verdict.  I  think  the  nile  should  be  dis- 
charged. 

Ruk  discharged. 


Smith 

V. 

isol  a  ted 
Risk   and 
Fakmers' 
Fire    Ins. 
Company. 


TRUEMAN,  Surviving  Administrator  of  the  Estate  of 
R.  M.  Dixon,  Deceased,  v.  DIXON  et  al. 

Administrators — Payment  to  one — Fraud, 

In  an  action  by  plaintiff  as  surviving  administrator,  against  defendant,  as  maker 
of  a  note,  it  appeared  that  the  note  was  given  for  goods  of  the  estate  sold  I. 
D.,  sister  of  defendant,  who  gave  his  note  for  the  amount.  The  note  remain- 
ed in  plaintiff's  hands,  but  I.  D.,  without  the  knowledge  of  plaintiff,  paid 
the  amount  to  the  deceased  administrator. 

Heldj  that  the  pavment  was  valid,  and  that  these  facts  formed  no  evidence  of 
fraud  which  could  be  left  to  the  jury. 

Appeal  from  the  Saint  John  County  Court.     The  facts  will  be 
found  in  the  judgment  of  the  Court. 

April  17.     8.  jR.  Thomson,  Q.  C,  and  H.  C.   Macmonagle  for 
the  appellant^  and  E.  L.  Wetmore  for  the  respondents. 

Our.  adv.  vvU. 

Weldon,  J.     This   was  an  appeal   from  the  decision  of  the 
Judge  of  the  County  Court  of  Saint  John. 

The  action  was  upon  a  note  of  hand  given  by  the  defendant  to 
Tnieman  and  his  co-administrator,  Leonard  Dixon,  under  the 
following  circumstances : — At  a  sale  of  the  personal  estate  of  R. 
M.  Dixon,  the  intestate,  in  Sackville,  Isabella  Dixon  became  the 
purchaser  of  a  horse  and  wagon,  for  $180,  and  her  brother,  one 
of  the  defendants,  gave  a  note  for  the  same,  the  other  defendant 
jominghim  thereon.  The  note  had  some  months  to  run,  aftd  was 
in  the  hands  of  Trueraan  at  Saint  John.  Leonard  Dixon  resided 
in  Sackville,  where  the  transaction  took  place.  About  the  time 
the  note  became  due,  Isabella  paid  the  amount  of  the  note  to 
Leonard  Dixon,  one  of  the  administrators,  and  he  was  to  get  the 
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1878 


Trueman 

V. 

Dixon, 


note ;  but  it  was  not  done,  and  the  note  remained  in  the  hands  of 
tlic  .plaintiff.  It  was  clearly  proved  what  the  note  was  for,  and 
that  the  articles  were  purchased  for  Isabella  Dixon  ;  that  she  paid 
the  amount  to  Leonard  Dixon,  and  the  money  went  towards  pay- 
ing the  creditors  of  the  intestate.  This  was  corroborated  by  Mr. 
Milner,  the  attorney  of  the  estate,  and  uncontradicted. 

Mr.  Macmonagle,  the  attorney  of  the  plaintiff,  called  upon  the 
defendant,  Dixon,  who  told  him  he  was  only  security ;  he  had  not 
paid  the  note,  nor  had  the  other  defendant  paid  the  note.  This 
the  witness  stated  he  told  him  was  fraud  ;  but  this  does  not  shew 
fraud,  if  the  note  was  given  for  property  sold  to  Isabella  Dixon, 
and  she  paid  it,  instead  of  allowing  the  defendant  to  pay. 

The  learned  Judge  told  the  Jury  if  they  believed  the  statement 
of  Isabella. Dixon,  they  ought  to  find  their  verdict  for  tlie  de- 
fendants, and  the  jury  found  in  accordance  with  the  evidence, 
which  was  uncontradicted. 

The  appellant's  counsel  contended  the  Judge  should  have  left 
the  question  of  fraud  to  the  jury.  But  where  was  the  evidence  of 
any  fraud,  if  Isabella  Dixon's  statement  was  true  ?  And  that  was 
left  to  the  jury.  All  the  evidence  went  to  shew  that  it  was  Isa- 
bella Dixon's  debt  that  was  owing  to  the  administrators  of  R.  M. 
Dixon,  and  she  paid  it. 

It  would  have  been  fraudulent  and  dishonest  on  her  part,  had 
she  not  paid  it,  as  the  defendants  had  given  the  note  for  the 
property,  which  had  been  bought  for  her. 

There  are  no  grounds  for  this  a])peal,  and  it  must  be  dismissed 
with  costs. 

Appeal  dimiiased  with  costs. 


1878._ 
April. 


PIERS  V.  HALL. 

Promisswy  note — Wliei'c  a  ptrson  endorses  non-negotiabk  noley 
toheiher  he  can  he  tnwd  as  makei\ 

Y.  being  dcniroiis  of  borrowing  a  sum  of  nioney  from  plaintiff,  proposed  defend- 
ant as  security,  and  said  he  would  give  plaintifl'  their  joint  note  for  the 
amount.  Going  to  defendant's  residence,  the  latter  wrote  a  note  in  the  following 
form  :  "  Six  months  after  date,  for  value  received,  I  promise  to  pay  (plaintiff) 
forty  dollars."  Y.  signed  at  the  bottom  of  the  note,  and  defendant  wrote  his 
name  across  the  back,  stating  at  the  same  time  that  the  note  was  "  a  joint 
note,  or  better  than  a  joint  note,"  and  handed  it  to  the  plaintiff. 

Hetdj  that  defendant  was  liable  as  maker. 
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Appeal  from  the  King's  County   Court.     The    action    was        ^^^8 
brought  against  the  defendant  as  maker  of  a  promissory  note.        Piers 
The  facts,  as  they  appeared  on  the  trial,  were  that  one  David  Yeor 
mans,  being  desiroas  of  borrowing  $40  from  the  plaintiff,  proposed 
to  give  him   a  joint  note  of  himself  and  the  defendant  for  the 
amount    The  money  was  lent  to  Yeomans,  and  he  and  the  plain- 
tiff thereupon  went  together  to  the  defendant's  house,  where  a  note 
was  written  out  in  the  following  form :  "Six  months  after  date, 
for  value  received,  I   promise  to  pay  John  Piers  forty  dollars. 
(Signed)  David  Yeomans."     The  body  of  the  note  was  in  defend- 
ant's handwriting,  and  he  wrote  his  name  across  the  back,  and 
haoded  the  note  to  the  plaintiff,  saying  "  it  was  a  joint  note,  or 
better  than  a  joint  note,  because  if  Yeomans  did  not  pay  the  note 
when  it  became  due,  he  (defendant)  was  bound  to  do  so."     The 
plamtiff  was  illiterate,  and,  as  he  swore,  l)elieved  that  he  was  get- 
ting the  joint  note  of  the  defendant  and  Yeomans.     The  defend- 
ant first  swore  that  he  merely  signed  the  note  as  a  witness,  but 
being  pressed   on  cross-examination,   finally   admitted  that  he 
signed  as  surety.     A  verdict  was  taken  by  consent  for  the  amount 
of  the  note  and  interest,  leave  being  reserved  to  enter  a  nonsuit. 
The  Judge  of  the  County  Court,  after  argument  at  Chambers, 
was  of  the  opinion  that  the  defendant  was  not  liable,  and  accord- 
ingly nonsuited  the  plaintiff^  who  now  appealed  from  this  judg- 
ment. 

April  15.  W.  Pugslcy  for  appellant.  Many  American  cases 
can  be  found  directly  establishing  the  defendant's  liability  in  this 
case.  See  Storey  on  Notes,  sections  58  and  479 ;  Moie8  v.  Bird;' 
Samson  v,  ThamJUm  f  Chit,  on  Bills  (Am.  ed.)  242.  The  follow- 
ing English  cases  have  a  bearing,  though  not  directly  in  point : 
Tayhr  v.  Dobbim;^  GwinneU  v.  Herbert'^  Penny  v.  Innear" 
Pliwky  v.  Wediey,^  The  result  of  the  reasoning  in  these  cases  is 
that  the  intention  of  the  parties  is  to  determine  the  liability. 
Smilh  V.  HiUy  at  first  sight,  might  be  considered  as  against  the 
plamtiff,  but  there  no  evidence  was  given  to  explain  the  circum- 
stances under  which  defendant  wrote  his  name  on  the  back  of  the 
note,  and  as  it  was  negotiable,   it   was  open  to  the  view  that 
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_  ]878_  defendant  only  intended  to  make  himself  liable  as  an  endorser. 
PiERs  But  this  note  was  not  negotiable ;  therefore,  unless  the  defendant 
is  liable  i\s  maker,  he  is  not  liable  at  all.  To  hold  that  he  is  not 
liable,  would  be  to  disregard  the  intention  of  the  parties  at  the 
time,  and  allow  a  fraud  to  be  committed.  "The  counsel  was  now 
stopi>ed  by 

Allen,  C.  J.,  who,  no  counsel  appearing  for  the  respondent, 
said  :  We  think  you  need  not  cite  any  more  authorities.  Under 
the  cases,  the  Courts  always  strive  to  give  eflFect  to  the  intention 
of  the  parties ;  and  when  we  see  a  defendant's  name  on  a  note,  I 
think  we  ought  to  be  astute  to  make  him  liable.  I  am  not 
prepared  to  say  it  makes  any  difference  on  what  part  of  a  note  a 
man  signs  his  name,  if  he  intends  to  make  hinir-elf  liable.  Here 
the  circumstances  are  fully  explained,  and  it  is  clear  in  what  char- 
acter the  defendant  intended  to  make  himself  liable. 

Weldon,  J.  I  agree  ;  to  hold  otherwise  would  enable  the 
defendant  to  perpetrate  a  fraud. 

Fisher,  Wetmore,  and  Duff,  J  J.,  cone  irring, 

Appeal  (.'lowed  wUh costs. 


1878. 


BAXTER  r.  CURLISS  et  al. 


April.        County    Courts —  Wliether.  action  can  be  brbughi  in  the  Supreme 
Court  upon  a  Couniy  Court  judgment. 

An  action  may  be  brought  in  the  Supreme  Court  upon  a  County  Court  judg- 
ment. 

This  was  an  action  of  debt  brought  in  the  Supreme  Court  upon 
a  judgment  obtained  in  the  County  Court  of  Carleton  County. 
The  defendant  demurred  to  the  declaration  on  the  ground  that  the 
action  would  not  lie. 

April  20.  Lugrin,  in  support  of  demurrer,  contended  that  the 
plaintiff  must  proceed  on  his  judgment  in  the  County  Court,  as 
pointed  out  by  the  County  Courts  Act,  and  cited  Berkely  v.  El- 
derkin,^  and  Austin  v.  MiUs,^ 

E,  L,  Wcfmore  contra.  The  judgment  created  a  debt  which 
can  be  sued  upon.     The  jurisdiction  of  the   Court  can  only   be 

'  1  E.  &  B,  805.  *  9  Ex.  288. 
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Baxter 
r. 

CURLISS. 


taken  away  by  express  words.     This  action  will  lie  :  Chit.  Arch.        1878 
(9  Am.  ed.)  Ill ;  Com.  Dig. ;    WiUiavis  v.  Jones.* 

Per  Curiam.  We  shall  not  trouble  you  any  further.  It  was 
on  Mr.  Lugrin  to  shew  that  the  right  to  sue  in  this  Court  is  taken 
away,  but  there  is  nothing  interfering  with  its  jurisdiction.  In 
England,  the  remedies  are  different  in  the  English  County  Courts 
and  the  Superior  Courts,  but  they  are  the  same  here.  The  de- 
murrer must  be  overruled. 

JudgmeiU  foi*  Plaintiffs. 


THE    BANGOR  INSURANCE  COMPANY  v.  McLEOD. 
THE  SECURITY  INSURANCE  COMPANY  v.  The  Same. 

Marine    Insurance — Where  Policy  cancelled — Payment  of  eaimed 

premium. 

Defendant  effected  insurance  on  a  vessel  in  several  offices,  for  all  of  which  B' 
was  agent,  $5,000  being  in  plaintiffs*  office.  Subsequently  defendant,  desiring 
to  send  the  vessel  to  a  port  prohibited  by  the  policy,  obtained  from  R.  per- 
mission to  do  so,  on  payment  of  an  extra  premium,  f  per  cent,  to  be  returned 
if  the  vessel  left  on  or  before  26th  November,  1874.  K.  at  the  same  time  told 
him  he  might  insure  the  vessel  elsewhere,  if  he  could,  and  he  would  cancel 
the  policy,  upon  payment  of  the  earnea  premium.  Shortly  afler  this,  de- 
fendant enected  insurance  in  another  office,,  and  sent  the  other  policies  to  B., 
requesting  a  return  of  }  per  cent,  premium,  claiming  the  vessel  had  been 
covered  before  25th  November.  R.  returned  the  J  per  cent,  premium,  and 
received  from  defendant's  clerk  a  receipt  for  this  amount,  which  also  stated 
that  the  policy  was  cancelled  from  the  26th  November.  Shortly  afterwards, 
B.  sent  defendant  a  statement  of  the  amount  which  he  required  defendant  to 
pay  before  cancelling  the  policies,  and  insisted  on  its  payment  in  cash.  De- 
fendant claimed  that  he  was  not  entitled  to  pay  anythmg  until  the  premium 
notes  matured.  # 

Held,  that  the  payment  of  the  earned  premiums  and  cancellation  of  the  policies 
were  intended  to  be  contemporaneous  acts. 

The  first  of  these  causes  was  an  action  on  a  promissory  note  for 
|601,.dated  10th  March,  1874,  and  payable  12  months  after  date, 
given  by  the  defendant  to  the  plaintiffs,  for  premium  of  insurance 
on  a  vessel  called  the  "  Alexander  Keith." 

The  first  count  of  the  declaration  set  out  the  note,  and  the  se- 
cond was  the  common  count  for  premium  of  insurance. 

The  defendant  pleaded,  amongst  other  pleas;  to  the  fii^t  count, 
that  the  note  was  given  to  one  Henry  Ranney,  as  agent  for  the 
plabtiffs,  for  premium  of  insurance  on  the  "  Alexander  Keith," 

1 13  M.  &  W.  628. 
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1878  >from  18th  March,  1874,  till  18th  March,  1875,  efifected  under  a 
Bangor  Ins.  policy  issued  by  the  plaintifls ;  and  that,  afterwards,  by  an  agree- 
^  meut  made  1st  December,   1874,   between   Kanney,  acting  as 

McLeod.  siich  agent,  and  the  defendant,  it  was  agreed  that  the  said  insur- 
ance should  be  cancelled  from  the  25th  day  of  November  then  last 
past,  and  all  liability  of  the  plaintiff  on  the  said  policy  should 
cease  and  be  put  an*end  to,  from  that  date ;  and  that,  in  consider- 
ation of  defendant  agredng  to  such  canceUaiion,  and  discharging  the 
plaintiffs  from  all  UabilUy  on  the  said  policy,  from  the  said  2bth  day 
of  November y  the  same  should  be  accepted  in  fiM  discharge  and 
satisfaction  of  the  amount  of  the  said  promissory  note.  And  the  plea 
averred  that  the  defendant  did,  on  the  1st  December,  in  pursuance 
of  the  said  agreement,  cause  the  said  policy  to  be  cancelled,  and 
the  plaintifls  to  be  discharged  from  all  liability  thereon,  and  the 
plaintiffs  accepted  and  received  the  same  in  satisfaction  and  dis- 
charge of  the  said  promissory  note.  There  was  also  a  third  plea 
to  the  first  count,  of  a  general  average  loss,  by  way  of  set-off. 

To  the-  second  count,  the  defendant  pleaded,  never  indebted ; 
and  a  plea,  sunilar  to  the  second  plea  to  the  first  count.  There 
was  no  traverse  of  the  making  of  tlie  note  on  the  first  count 

Issue  was  joined  on  all  the  pleas. 

The  case  was  tried  before  Duff,  J.,  at  the  Saint  John  Circuit, 
in  November,  1876,  when  the  plaintiffs  put  in  evidence  the  pro- 
missory note,  and  then  closed  their  case.  The  defence  was  then 
opened,  and  it  appeared  in  evidence  that  the  defendant  had 
effected  insurance  on  the  "  Alexander  Keith,"  to  the  amount  of 
$20,000  in  all,  for  12  months,  from  Igth  March,  1874,  to  18th 
March,  1875,  in  several  offices,  for  all  of  which  one  Henry  R. 
Ranney  was  agent ;  and  of  this  sum,  $5000  was  effected  in  the 
plaintiffs'  office. 

There  was  a  clause  in  the  plaintiffs'  policy  prohibiting  Vessels 
insured  in  their  office  from  using  the  "  River  or  Gulf  of  Saint 
Lawrence,  Northumberland  Straits,  Cape  Breton,  Pictou,  &c.,  be- 
tween 1st  October  and  1st  of  May."  In  the  month  of  November, 
1874,  the  vessel  being  then  on  a  voyage  from  England  to  Pictou, 
the  defendant  applied  to  Ranney  for  leave  to  use  that  port,  on 
payment  of  an  extra  premium.  The  result  of  that  application  was 
embodied  in  the  following  indorsement  on  the  policy : 

"  Permission  is  hereby  given  to  the  vessel  insured  under  the 
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within,  on  payment  of  2  per  cent,  extra  premiam,  to  me  Pictou        ^^^ 
and  leave  np  to  December,  1874 ;  1|  per  cent,  to  be  returned  if  Bakoob  I«. 
the  vessel  sails  on  or  before  10th  day  of  November,  1874  ;  f  i^cr  ^ 

cent,  on  or  before  25th  day  of  November.    (Signed)  H.  R.  Ran-     McLeod. 
ney,  Agent.^^ 

The  defendant  complained  of  the  extra  rate  charged,  as  being 
too  high ;  whereupon  Mr.  Ranney  told  him  that  the  office  did  not 
care  about  the  Gulf  risk  at  all ;  that  he  might  insure  die  vessel 
elsewhere,  if  he  oonld,  and  the  plaintiffs  would  cancel  the  policy, 
upon  payment  of  the  earned  premium  of  1  per  cent,  a  month 
for  every  month  entered  upon ;  and  would  return  a  certain  rate  of 
the  extra  premiums,  as  indoreed  on  the  policy. 

Shortly  after  this,  the  defendant  went  to  Pictou  to  meet  the 
vessel  there ;  whilst  there,  he  effected  other  insurance  on  her ;  on 
his  return,  he  sent  the  policies  which  he  had  effected  with  Mr. 
Ranney's  offices  to  him,  and  he  requested  a  return  of  |  per  cent, 
premium,  claiming  she  had  been  covered  in  Pictou  before  25th 
November.  Ranney  returned  the  f  j)er  cent,  and  wrote  the  fol- 
lowing indorsement  on  the  plaintifis'  policy,  which  was  signed  by 
the  defimdant's  clerk : 

"$37.50.  St.  John,  N.  B.,  Dec,  1st,  1874. 

"  Received  from  the  Bangor  Insurance  G>mpany,  thirty-seven 
dollars  50-100,  being  |  per  cent,  of  return  premium,  as  per  in- 
dorsement hereon ;  this  policy  being  cancelled  from  25th  Novem- 
ber, all  risk  under  same  having  ceased  from  that  date. 

(Signed)  "Geo.  McLeod,  per  H.  D.  Harper." 

Shortly  afterwards  the  defendant  received  from  Ranney  the 
following  statement  of  the  account,  which  he  required  to  be  paid, 
before  cancelling  the  policy  for  the  $20,000  : 

George  McLeod,  Esq., 

.    To  HfamY  R.  Banney,  Agent. 

To  premium  notes  per  "  Alexander  Keith,"  now  due,  viz. : 

National  Lloyds,  |2,500,  at  12  per  cent.,  -  -  $301  25 

Security  In«urance  Co.,  $5,000,  at  12  per  cent.,        -  -        GOl  00 

Bangor  Insurance  Co.,  $5,000,  at  12  per  cent.,  -  .  601  00 

$1,503  25 
Cb. 
By  return  premium  on  $20,000,  at  3  per  cent.,      -  -  600  00 

$903  25 

It  will  be  obseryed  that  in  this  statement  the  defendant  is 
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1878        debited  with  the  full  12  months  premiums  on  $12,500  (and  |1  each 

Bangor  Ins.  for  policy),  whilst  he  is  credited  with  three  months'  premium  on 

^  $20,000.     The  credit  includes  3  months'  premium  on  $7,500  in 

McLeoit.     the  North  American  Insurance  Company,  which   the  defendant 

had  previously  paid,  and  which  formed  a  portion  of  the  $20,000 

on  the  "  Alexander  Keith,"  which  was  to  be  cancelled. 

There  was  no  conflict  of  testimony  as  to  the  amount  of  premium 
to  be  paid  by  the  defendant  on  cancelling  the  policy.  The  only 
difiference  which  arose  was  with  regard  to  the  time  of  its  payment ; 
Mr.  Ranney  insisting  that  it  should  be  paid  in  cash,  and  the  de- 
fendant claiming  that  he  was  entitled  to  three  months*  credit,  or 
until  the  time  that  the  note  on  which  this  action  was  brought 
would  mature. 

The  defendant  having  refused  to  pay  tlie  cash,  Ranney  returned 
the  policies  to  his  oiBce ;  Harper,  for  the  defendant,  sent  them 
back  to  Ranney ;  and  the  latter  again  returned  them  to  the  de- 
fendant, in  whose  possession  they  remained  until  the  trial  of  this 
cause. 

The  only  evidence  offered  under  the  third  plea  was  of  a  loss  by 
jettison  of  the  deck  cargo ;  which,  as  adjusted  by  the  defendant's 
clerk,  represented  a  claim  of  $52.25  against  the  plaintiflfe.  On 
the  part  of  the  defendant,  it  was  sworn  that  Ranney  had  prom- 
ised to  pay  this  loss ;  but  the  latter  positively  denied  having  ever 
done  so.  The  policy  in  the  plaintiffs'  office  is  declared  "  to  be 
subject  to  the  same  condition^,  clauses  and  warranties  as  are  con- 
tained in  policies  issued  by  the  Insurance  Company  of  North 
America,  of  Philadelphia,  at  Saint  John,  N.  B." 

One  of  tlie  policies  on  the  "  Alexander  Keith  "  which  the  de- 
fendant held  at  this  time,  was  Issued  by  Ranney  as  agent  for  the 
"  Insurance  Company  of  North  America,"  and  it  contained  a 
clause  whereby  the  assurers  were  warranted  "  free  from  general 
average  ccmtribiUion  forjeUismi  (w  loss  of  deck  cargo" 

On  these  facts,  the  jury  found  a  verdict  for  the  plaintiffs  for 
$455,18.  And  the  following  agreement  was  thereupon  entered 
into,  intituled  in  both  of  these  causes : 

"  It  is  agreed  between  the  counsel  on  both  sides  that  a  verdict 
shall  be  considered  to  be  entered  for  the  plaintiffs  in  the  second 
cause  for  $452,  to  have  the  same  force  as  the  verdict  in  the  first 
cause  :  the  evidence  used  in  that  case  to  be  used  in  both  cases.     If 
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the  Court  think  there  is  evidence  to  prove  the  pleas,  then  the  ver-        1878  

diets  to  stand  :  if  they  think  not,  then  the  verdicts  to  beset  aside,  Bangor  Ins. 

Company 
and  the  Court  to  enter  the  same  for  sach  amount  as  the  Court 

V. 

shall  adjudge  the  plaintiffli  entitled  to.  McLeod. 

**  In  case  the  Court  shall  think  there  is  no  evidence  to  support 
the.  pleas  cls  they  stand,  then  the  terdids  given  to  go  for  nothinff,  and 
the  Court  afaall  be  at  liberty  to  draw  inferences  of  fact  as  a  jury, 
and  decide  the  cases  on  the  facts  proved,  irrespective  of  the  ver- 
dict, which,  in  that  case,  is  to  have  no  weight ;  and  in  that  case 
the  Court  to  be  at  liberty  to  allow  the  pkadings  on  either  side  to 
heamended  to  meet  any  cause  ofa/ction  exkiingy  or  any  defence  to  the 
whole  or  any  part  of  the  claim  that  they  may  think  is  proved  to 
their  satisfaction,  and  enter  the  verdict  for  the  defendant  or  the 
p]ainti&,   for  the  amount  they  think  him  entitled  to ;  the  fact 
bong  that  the  note  which  is  declared  on  was  given,  as  allied  in  • 
the  second  case,  under  precisely  the  same  circumstances  as  the  note 
in  the  first  case,  and  the  facts  to  prove  the  first  issues,  in  both  cases, 
are  admitted." 

June  13, 1877.     A.  L.  Palmer,  Q.  G,  argued  for  the  plaintifis, 
and  cited  the  following  cases  and  authorities :  Tai'ner  v.  Broume;^ 
1  Chit  PL  298 ;  Bull.  &  Lea.  477,  and  FlodUon  v,  HaU: 
Weldon,  Q.  C,  for  the  defendant,  cited  Taylor  v.  Hilary.* 

Car.  adv.  vuU. 
The  judgment  of  the  Court  was  now  delivered  by 
Duff,  J.,  who,  after  giving  the  above  statement  of  facts,  con- 
tinued: 

The  note  for  $601  having  been  put  in  evidence,  the  plaintifis 
are  entitled  to  recover  the  full  amount,  with  interest,  unless  the 
defendant  has  shewn  that  it  has  been  paid,  or  has  been  otherwise 
released  or  discharged,  in  whole  or  in  part.  The  only  evidence 
adduced  for  that  purpose  was  given  under  the  second  and  third 
pleas ;  and  we  are  of  opinion  that  it  does  not  prove  either  of  those 
pleas. 

The  plaintiA  did  not  agree,  "  in  consideration  of  the  cancella- 
tion of  the  policy,  and  that  all  liability  under  it  should  cease  from 
25th  November,"  to  accept  such  cancellation  and  discharge,  or  an 
agreement  to  cancel  and  discharge,  "  in  full  satisfaction  of  the 
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A?J_^-       amount  of  the  .said  promissory  note."  They  agreed  to  accept  a  can- 
Banoor  Ins.  ccllation  ol'  the  i)olicy,  and  payment  of  the  earned  premium.  -A.nd 
^.   ^        no  time  having  been  named  for  i>ayment,  we  think  that  the  pay- 
McLeod.     mont  of  the  earned  premiums  and  the  cancellation  of  the  policies?, 
were  intended  to  be  contem|)oraneous  acts.     Under  the  evidence 
\vc  cannot  think  that  Ranney  intended  to  return  the  f  jjer  cent. 
premium,  and  then  accept  Harper's  receipt  and  cancellation  of  the 
])olicy  witliout  receiving  what  was  due  to  the  office  for  earned 
l)remiums.     We  regard  the  payment  of  the  J  ])er  cent,  return 
premium,  and  the  writing  of  the  receipt  and  caucellation  on    the 
policy  by  Ranney,  as  part  of  a  transaction  whi'ii  would  be  com- 
pleted only  when  the  defendant  should  have  ]  oiibrmed  his   part 
and  paid  the  earned  premiums. 

Mr.  Weldon  did  not  seriously  argue  that  lie  had  shown  an  ac- 
A'ord  and  satisfaction.     He  urged  that  the  old  contract  had  been 
rescinded  and  a  new  one  substituted ;  citin;r   Taylor  v.  Hilary.^ 
And  he  referred  to  the  manner  in  which  Kaiuiey  had  dealt  with 
the  mattter  in  the  statement  furnished  t^i 'lie  defendant  on  12th 
December,  as  evidence  of  such  a  substituteii  ;i  !;i'eement.     Against 
the  nine   months'  premiums  on  the  policies  in   the  "Bangor," 
"Security,"  and  **  National  IJoyds,"  he  had  there  given  credit  for 
the  three  months'  unearned  premium  which  had  already  l>een  paid 
to  the  "  Insurance  Company  of  North  America."     In  that  state- 
ment, therefore,  Ranney  did  not  claim  for  the  plaintiflfs  the  amoiuit 
which,  but  for  some  new  arrtmgement,  he  ought  to  have  claimed 
for  them,  viz. :  9  months  premium  on  $5,000;  but  only  so  much 
of  that  sum  as  the  defendant  should  pay,  atYer  deducting  a   pro- 
portion of  the  amount  which  he  had  already  paid  to  the  Insurance 
Company  of  North  America.     The  argument,  to  say  the  least  of 
it,  is  ingenious,  and  it  may  be  sound;  but  we  are  not  prepared  at 
present  to  admit  that  Mr.  Ranney  had  any  authority  to  deal  with     • 
the  rights  of  the  different  Companies  in  this  manner.     Assuming, 
however,  that  he  could  do  so,  the  agreement  is  not  the  one  set  out 
in  the  second  plea;  and  on  this  issue  the  verdict  must  l^e  set 
aside. 

And  so,  with  regard  to  the  third  issue,  we  think  there  was  no 
evidence  to  support  it.     The  plaintiffs   have  expressly  excepted 
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tliemsel ves  from  jiayraent  of  a  general  average  loss  for  jettison  of        ^878 


deck  cargo.     The  agent  could  not  impose  upon  the  plaintiffs  a  Bangor  In> 
liability  which  the  defendant  had  warranted  them  to  be  free  from. 

r. 

And  whether  he  promLsed  to  pay  the  loss  or  not  is  immaterial.  McLeod. 

We  must  decline  the  responsibility  of  suggesting  amendments 
to  the  pleadings,  which  the  counsel  have  not  aske<l  for.  We  do 
not  express  any  opinion  as  to  Avhether  or  not  the  pleadings  can  be 
so  amended  as  to  meet  the  facts  of  this  ca<*e.  At  all  events,  if  they 
can,  the  amendments  mast  be  moved  for.  In  the  meantime,  un- 
less counsel  can  agree  amongst  themselves  as  to  how  they  shall  be 
amended,  we  can  only  make  the  rule  absolute  for  a  new  trial. 

Judgment  accordivgly. 


THE  NEW  BRUNSWICK  RAILWAY  C^O.  r.  MURRAY. 

Jury — Snmmmxing  of — Venire  to  Covanev — Mant  he  delivered  hu* 
days  before  opening  of  Court. 

In  this  case  the  jury  were  summoned  by  a  coroner.  The  plainlifls*  attorney 
issued  the  venire^  but  only  placed  it  in  the  officer's  hands  two  or  three  days 
before  the  opening  of  the  Couit.  Sixteen  jurors  attendei),  and  a  jury  wan 
struck  from  them.  Defendant's  counsel  challenged  the  array,  on  the  ground 
that  by  the  Act  18  Vict.,  c.  24,  sec.  G,  the  jury  should  Ik*  Hummoned  at  least 
six  dav8  before  they  ai-e  required  to  appear.  The  challenge  was  over-ruled, 
and  plaintifls  having  had  a  veixlict,  a  rule  'niu  for  a  new  trial  was  thereupon 
obtained. 

Held  (per  Weldon  and  Duff,  J  J.,)  that  defvndant  wai^  entitled,  as  a  matter  of 
right,  to  a  venire  de  novo ;  but  (per  Fisher  and  Wetmork,  JJ.,)  that  a.s  no 
injustice  had  been  done  by  the  verdict,  and  the  Court  had  the  power  to  refuse  a 
new  trial,  in  the  exercise  of  its  di.scretion,  the  nile  should  be  discharged.  The 
Court  being  equally  divided,  the  rule  ciroppel. 

A  rule  WW. was  granted  at  a  former  term,  on  the  application  of 
the  defendant  to  set  aside  a  verdict  for  tlie  plaintiffs  in  this  cause, 
on  tlie  ground  that  the  venire  was  not  placed  in  tlie  hands  of  the 
Coronei'  six  days  before  the  ojKiniHg  of  the  Court. 

Oct.  22,  1877,  J.  /.  Fraaer^  Q.  f '.,  sliewed  cause,  and  cited 
2  Tidd  Pr.  (8th  ed.)  854;  Rex  v.  Kdniomh  ;'  Pelton  v.  Temple  ;' 
The  Woodstock  Railway  Co.  v.  Tapper i'  The  King  v.  Hunt;* 
Hague  v.  Hall ;'  4  Bac'  Abr.,  Title  "  Juries,"  B.  and  C, ;  21  Vhi 
Abr.,  Title  "  Trial,"  Hd.  5 ;  Leigh  y.  Lillie  ;'  Doe  dm.  dranty] 
JBoyne  ;^  Dow  w  Dibblee  ;"  IJocey  \\  Hobson.^ 


M  B.  &  Aid.  473. 
*  4  B.  &  Aid.  430. 
'  1  Han.  431. 


■'  1  Han.  274. 
5  5  M.  <i  Gr.  693. 
»  1  Han.  5. 


•  1  Han.,  454. 
«  30  L.J.  Ex.25. 
»  6  Taunt.  460. 


_187S 
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JST? Blair,  in  support  of  the  rule,  referred  to  Dew  v.  Dibbke;  Tlu 


N .  B.  Bail-  FrederieUm  Boom  Co.  v.  McPherson  :'  JifwroAisiMi  v.  Mar^;^  The 

WAY  iJO. 

Portland  Fen^  Co.  v.  Pra// ;'  The  Wooddock  Railway   Company 


V. 


MuBBAY.     V.  Tuj^r ;  and  Wetmofi^e  v.  iery/ 

Our.  aJi'.  ouii^. 

The  following  opinions  were  now  delivered : — 

Weldon^  J.  The  Rule  was  granted  on  the  ground  of  challeiige 
to  the  array  having  been  over-ruled  by  the  learned  Judge,  that 
the  venire  to  the  Coroner  bad  not  been  placed  in  his  hands  in  suf- 
ficient time  to  enable  him  to  summon  a  Jury  indifferently  from 
the  body  of  the  County,  or,  as  required  by  law,  to  compel  their 
attendance  at  Court.  The  18  Vic,  c.  24,  requires  jurors  to  be 
summoned  six  days  before  the  day  of  appearance ;  the  venire 
must,  therefore,  be  in  the  Coroner's  hands  at  least  six  days.  The 
process  in  this  case  was  only  placed  in  the  officer's  hands  three 
days  before  the  day  they  were  required  to  appear. 

It  was  contended  that  as  i)art  of  the  jury  attended,  a  full  jury 
could  be  made  up  from  tales.  But  does  this  excuse  the  plaintiffs 
for  not  having  the  process  in  the  officer's  hands  in  proper  time  to 
enable  him  to  comply  with  the  law  ? 

It  was  contended  that  the  rule  should  have  been  for  a  vefnire  de 
novo,  and  not  for  a  new  trial.  A  new  trial  is  the  more  general 
term  for  a  rule ;  it  embraces  not  only  one  ground,  but  may  em- 
brace a  variety ;  the  particular  points  are  not  usually  stated  in  the 
laile.  It  was  moved  for  on  several  grounds — tlie  Court  only 
granted  it  on  one. 

In  Witham  v.  Leuna^  the  nature  of  the  venire  de  novo  is  thus 
laid  down  :  *^  Willes,  C.  J.  That  it  can  only  be  granted  in  one 
or  other  of  these  two  cases.  First,  if  it  appears  on  the  fece  of  the 
verdict  that  it  is  so  imperfect  that  no  judgment  can  be  given  upon 
it.  Secondly,  when  it  appears  from  the  face  of  the  verdict  that 
the  jury  ought  to  have  found  particular  facts,  differently  from 
what  they  have." 

The  origin  of  venire  de  novo,  and  reasons  for  granting  it,  are 
fully  stated  by  Parke,  B.,  in  giving  judgment  in  Comer  v.  Skew.* 
A  rule  absolute  having  been  made  to  arrest  the  judgment  in  this 
cause  on  a  misjoinder  of  counts  in  the  declaration — Platty  in  the 

1  2  Hftn.  S.  ^  2  Kerr,  608.  »  2  All.  17.  *  5  AU.  1S2. 

*  1  WUs.  55.  •  4  M.  &  &  W.  163. 
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same  term,  on  behalf  of  tlie  plaintiff,  applied  to  have  the  rule  1878 
varied,  and  instead  of  the  judgment  being  arrested,  a  venire  de  N.  B.  Baii- 
novo  should  not  issue — cause  was  shewn,  and  the  Court  took  time 
to  consider.  The  learned  £aron  said:  '' It  has  been  decided  in  Mubbat. 
Leach  V.  77ioina«,  that  where  general  damages  on  a  declaration 
ooQtaining  one  breach  ill  assigned,  a  venire  de  novo  ought  to  be 
awarded,  a  question  which  before  that  time  has  been  considered 
doubtful,  as  there  were  apparently  conflicting  authorities  upon  it ; 
yet  it  is  remarkable  that  such  a  doubt  should  exist,  as  this  case 
has  been  provided  for  by  an  ancient  rule  of  the  King's  Bench, 
Micbelmas,  1654,  which  states  '^  that  where  a  verdict  finds  entire 
damages,  where  damages  on  the  principal  and  part  not  actionable, 
the  judgment  may  be  arrested  ;  yet  by  a  rule  of  Court  a  venire 
Jams  de  novo  may  issue,  as  upon  an  ill  verdict,  and  upon  the  new 
trial  the  party  may  sever  his  damages,  and  a  similar  nile  exists 
iq  the  Common  Pleas,"  and  at  ])age  167  the  learned  Baron  fur- 
ther says :  "  a  venire  de  novo  can  only  be  granted  on  what  appears 
to  the  Court  on  record ;  and  unless  the  record  warrants  it,  it  will 
be  error  to  grant  it;  and  it  proceeds  (where  tliejury  has  been 
r^ularly  summoned  and  impanelled)  on  a  suggestion  of  their 
misbehaviour.  Where  Uiere  is  an  imperfect  or  defective  verdict, 
OD  which,  if  perfect,  the  Court  would  give  judgment,  the  jury 
have  misconducted  themselves ;  and  the  case  of  a  general  assess- 
ment of  damages  in  a  declaration  which  had  a  bad  count  or  breach, 
may  fall  within  this  rule ;  for  it  may  be  presumed  the  jury  were 
instructed  as  to  the  law,  and'  told  to  disi*^ard  that  part  of  the 
declaration  which  was '  not  actionable,  or  to  assess  the  damages 
severally  ;  and  in  such  a  case  an  award  of  venire  de  novo  may  he 
made  "  as  on  an  ill  verdict,"  to  use  the  language  of  the  old  nile. 
In  that  ease,  the  verdict,  if  good,  and  confined  to  the  good  count 
or  breach,  or  capable  of  l)eing  applied  to  it,  would  at  once  author- 
ize and  require  a  verdict  for  the  plaintiff,  and  the  Court  ex  officio 
would  be  bound  to  award  it,  overlooking  the  bad  count  or  breach ;" 
but  when  the  counts  arc  both  good,  but  misjoined,  the  jury  ought 
to  assess  the  damages  on  all  the  counts. 

It  is  urged  that  the  challenge  to  the  array  is  on  the  record — 
admitted,  but  tl)e  jury  do  not  pass  upon  it — the  Court  have  done 
so.  None  of  the  authorities  speak  of  anything  but  what  the  jury 
have  upon  the  issues  which  they  tr\^  and  assess  damages  upon — 
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1878 either  a  misjoinder  of  causes  of  action  or  imperfect  breaches  or  bad 

N.  B.  Rail-  counts. 

The  i-ecord  here  is  perfect.     No  objection  can  be  taken  on  that 
MrRRAY.     ground.     It  is  the  irregularity  of  the  plaintiff  by   not    liaviiig 
placed  his  jury  process  in  the  Coi'oner's  hands  to  summon  a  jurj' 
in  time,  so  that  their  attendance  would  be  compulsory,  or  l^e  sub- 
jected to  a  fine. 

In  Holt  V.  ifeaddowo'ofif*  the  plaintiff  had  a  rule  for  a  special 
jury,  which  was  regularly  struck,  but  a  common  jury  was  entered 
with  the  special  jury  panel ;  and  at  the  trial,  none  of  the  special 
jury  attending,  it  was  proposed,  on  the  part  of  the  plaintiflf^  to  tr}' 
the  cause  by  a  common  jury,  to  which  the  defendant's  counsel 
objected  that  it  could  not  regularly  be  done ;  but  the  Judge,  find- 
ing a  common  jury  panel  annexed,  was  of  opinion  that  he  ought 
to  try  the  cause ;  the  defendant's  counsel  appearing  and  making  a 
defence — a  new  trial  was  moved  for  on  the  ground  that  there  was 
a  mis-trial — cause  was  shewn,  and  it  was  urged  that  the  defendant 
had  waived  it  by  consenting  to  make  his  defence,  and  taking  the 
chance  of  a  verdict  in  his  favor.     But  the   Court  said :  "  What 
might  have  been  the  effect  of  the  defendant's  appearing  at  the 
trial  without  any  protest  against  trying  the  cause,  it  is  unnecessary 
for  me  to  inquire,  because  we  find  he  did  protest."     A  new  trial 
was  granted  without  inquiring  whether  any  injustice  was  done  to 
the  defendant. 

Snook  V.  S&nHiicoocP  was  cited  to  shew  where  the  plaintiff  had 
obtained  a  special  jury,  but  had  not  duly  summoned  them — some 
had  been  summoued  and  attended — and  the  plaintiff  applied  for 
tales.  Littledale,  J.,  after  concurring  with  Gaselee,  J.,  said  "  the 
cause  ought  to  proceed ,  that  it  was  not  uncommon  for  both 
parties  to  summon  a  special  jury."  The  cause  was  tried  and 
ending  in  a  special  case.  Burrough,  J.,  at  the  preceding  circuit 
at  Winchester,  refused  to  try  an  information  by  the  Attorney 
General,  because  tlio  destringas  for  the  special  jury  had  not  been 
sent  in  time  properly  to  summon  a  special  jury. 

It  is  conn)etent  for  either  party  to  summon  a  »i)ccial  jury  after 
being  struck,  but  not  so  when  the  plaintiff  is  connected  with  the 
Sheriff,  and  the  veiiire  has  to  go  to  the  Coroner— ^this  can  only  be 
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done  by  the  plaintiff.     The  Courts  guard  with  great  jealousy  that ^878 

jurors  should  be  carefully  summoned  in  proper  time ;  that  officers  ^^-  B.  Rail- 
charged  with  this  duty  should  have  the  process  in  time  to  enable  ^ 

them  to  comply  with  the  law — not  leave  it  to  chance  to  summon     Murkay. 
a jun'' from  bystanders  attending  the  Court;  that  is  only  done 
from  necessity,  where  the  panel  is  exhausted-,  or  jurors  being  duly 
summoned  fail  to  appear. 

In  Dovcy  v.  Hobson,*   where  a  [Kjrson   not  summoned  on  the 
jury  was  sworn  on   a  jury  at  Nisi  Prius,  in  the  name  of  a  i)erson 
for  whom  a  summons  to  serve  on  that  jury  was  delivered,  and  to 
^hoec  house  he   had  succeeded  ;  the  irregularity  being  noticed  at 
the  trial,  Gibbs,  C.  J.,  proposed  to  discharge  the  jury  ;  the  plain- 
tiffs counsel    objected ;  he  succeeded   in   obtaining   the  verdict. 
A  new  trial  was  granted  by  the  Court.     Gibbs,  C.  J.,  in  giving 
judgment,  says  :  "  Here  the  objection  was  taken,  and  the  plaintiff's 
coua<jel  was  apprized  at  the  time,  that  he  took  the  verdict  at  the 
peril  of  not  being  able  to  hold  it,  and  therefore  we  think   that 
the  eleven  jurymen  being  well  summoned,  and  a  twelfth  not  being 
well  summoned,  and   a  verdict  taken  by  those  twelve,  and  the 
objection  being  pointed  out  at  the  time,  the  Court,  in  the  exercise 
of  their  discretion  to  grant  a  new  trial  or  not,  ought  to  set  aside 
this  verdict,  and  that  there  ought  to  be  a  rule  absolute  for  a  veiiire 
f^e  now" 

This  case  comes  up  fairly  and  squarely  whether  the  Court  will 
approve  or  disapprove  of  process  being  placed  in  a  Coronei^'s 
W(\s  a  few  days  before  the  Circuit  Court,  making  a  mere  pretence 
in  summoning  a  jury  ;  or  of  having  it  placed  in  his  hands  in 
sufficient  time  to  give  the  notice  required  by  law,  and  to  summon 
a  jury,  not  from  any  locality,  but  indiscriminately  select  them 
from  the  body  of  the  Comity. 

It  may  be  said  that  the  verdict  found  by  the  jury  is  all  right 
from  the  evidence ;  that  may  be  so,  or  it  may  not  be — I  do  not 
refer  to  that.  The  Court  say  in  Holi  v.  Meaddmocrofly  before  re- 
ferred to,  that  they  do  not  look  at  the  result,  whether  there  has 
^i\  injustice  done  to  the  defendant ;  but  they  see  a  jury  has  not 
f^en  properly  impanelletl ;  so  as  to  this  jury,  by  the  short  time  the 
fHiirc  was  in  the  hands  of  the  Coroner,  he  could  not  have  had  time 
to  select  them  from  the  different  parts  of  the  County,  and  indiffer- 
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1^^        ently,  but  from  the  bystanders  attending  Court.     Where  the 

N.  B.  Rail-  Coroners  of  the  Counties  are  so  numerous,  and  the  plaintiils  have 

^  a  choice  in  whose  hands  the  venire  may  be  placed,  I  think  we 

MuRBAY.     should  carefully  guard  the  summoning  of  jurors,  and  insist  upon 

the  process  for  so  doing  being  placed  in  the  officer's  hands  so  as 

to  enable  him  to  summon  the  jury  six  days  before  the  Court. 

This  was  not  done,  luid  on  that  ground  I  am  of  opinion  there 
ought  to  be  a  new  trial. 

Wetmore,  J.  The  rule  ivisi  for  a  new  trial  was  granted  in 
this  cause  only  uix>n  the  disallowance  of  the  following  ground  of 
cluiUenge  to  the  array :  *^  That  the  venire  facias  juratores  was  not 
delivered  to  the  Coroner  (he  being  the  proper  officer  to  execute 
it,  the  Sheriff  being  interested),  until  the  third  or  fourth  day 
before  the  day  the  jury  were  required  to  appear,  whereby  the 
Coroner  was  unable  to  and  did  not  summon  the  jury  in  due  form 
of  law,  by  giving  six  days'  notice  to  the  jurors,  as  required  by  sec. 
6  of  18  Vict.  cap.  24,"  (This  point  was  reserved  for  the  consider- 
ation of  the  Court.)  In  the  panel  annexed  to  the  venire  there 
appeared  the  names  of  twenty-one  jurors,  and  on  these  names 
being  called  over,  sixteen  of  the  twenty-one  appeared.  Substan- 
tially, the  jury  actually  sworn  may  have  been  and  probably  was 
quite  as  efficient  to  have  decided  this  case  as  any  other  jury  that 
could  have  been  impanelled.  Nevertheless  the  defendant's  1^1 
rights  must  be  respected,  providing  he  presents  them  in  a  manner 
required  by  law-;  and  if,  on  a  motion  for  a  new  trialy  he  has  a  legal 
right  to  have  the  verdict  set  aside,  no  matter  what  the  justice  of 
the  case  or  other  surroundings  may  be,  the  verdict  cannot  stand. 
Bnt  if  his  complaint  is  not  presented  to  the  Court  in  a  manner  to 
absolutely  preserve  the  maintenance  of  such  strict  legal  right  (as 
it  probably  would  have  been  secured  on  an  a}>plication  for  a  venh'e 
de  7wvo),the  plaintiff  then  has  his  right  to  insist  on  strict  legal  posi- 
tion, and  claim  that  the  motion  as  made  entitles  him  to  the  exer- 
cise of  the  discretion  of  the  Court  in  r^ard  to  maintaining  his 
verdict.  In  the  case  of  appli(;ation  for  a  venire  de  novo,  I  appre- 
hend the  position  of  the  party  applying  is  very  different  from 
that  of  motion  for  a  new  trial ;  in  the  former  case,  the  applicant 
can  insist  upon  his  motion  being  complied  with,  if  his  legal  posi- 
tion is  correct,  as  a  matter  of  right.     In  the  latter,  the  granting  or 
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refasing    a  new  trial  is   a  matter  within  the  discretion  of  the  __1?7? 

Court.  N.  B.  Rail- 

Tidd  (9  ed.)  906 :  The  disallowing  of  a  cliallenge  is  not  a  ^ 

ground  for  a  new  trial,  citing  The  King  v.  Edmonds  i^  "  It  must    Ml^ray. 
further  be  observed  that  the  disallowingof  a  challenge  is  a  ground 
not  for  a  new  trial,  but  for  what  is  strictly  and  technically  a  venire 
de  novo.     The  party  complaining  thereof  applies  to  the  Court, 
not  for  the  exercise  of  a  sound  and  l^al  discretion  of  the  judges^ 
but  for  the  benefit  of  an  imperative  rule  of  law,  and  the  improper 
granting  or  improper  refiLsing  of  a  challenge  is  alike  the  founda- 
tion for  a  writ  of  error."    In  the  several  cases  cited  by  defend- 
ant's  counsel,  objection  that  the  disallowing  of  the  challenge  to 
the  array  was  a  ground  for  a  venire  de  novoy  and  not  for  a  new 
trial^  was  not  taken  :  Dow  and  wife  v.  Dibblee;^  The  Fredei^idon 
Boom  Company  v.  MePherson  ;*  and  in  each  of  these  cases  the 
ground  of  challenge  was  held  untenable ;  nor  was  that  objection 
urged  in  Murchison  v.  Marsh* in  which  case  Chipman,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  at  page  609,  says  :  "  The 
point  (that  is  the  challenge  ip  the  array)  was  discussed  at  Nisi 
Prius,  in  the  same  way  as  if  a  demurrer  liad  been  put  in,  and 
the  challenge  being   over-ruled,  the  cause  went  to  trial,  and  a 
verdict  has  been  found  for  the  plaintiff,  with  which  we  see  no  cause 
to  be  dissaUsfied.     No  affidavit  alleging  partiality    or  improper 
conduct  in  the  Sheriff'  has  been  produced.     Defendant  stands  simply 
on  what  he  allies  to  be  a  legal  right  to  have  the  array  quashed 
for  the  reasons  assigned  in  the  challenge."    The  latter  i*emarks 
of  the  Chief  Justice  support  a  view  of  the  Court  upholding  the 
verdict  in  the  exercise  of  its  discretion,  quite  apart  from  the  legal 
objection  raised  by  challenge.    The  Chief  Justice  says  *'  we  see  no 
reason  to  be  dissatisfied  with  the  verdict,  and  no  affidavit  all^bg 
partiality  or  improper  conduct  in  the  Sheriff  has  been  produced." 
In  The  Steam  Ferry  Co.  v.  Praiiy  no  challenge  was  offered. 
In  The  Woodstock  Railway  Co.  v.  Tapper^  the  objection  raised 
was  that  the  Coroner  who  executed  the  venire  was  a  stockholder  in 
the  Company,  and  therefore  an  interested  party ;  it  also  appeared 
that  the  Coroner,  in  summoning  the  jury,  addressed  to  those  he 
proposed  to  summon  the  question  whether  they  were  in  favor  of 

•  4  B.  &  Aid.  473.  - 1  Han.  55.  «  2  Han.  8. 
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1878        progress  atiid  railways,  arid  was  guided  in  sammoning  them-  by 
N.  B.  Rail-  their  answers,  summoning  only  those  who  answered  affirmatively. 
The  point  with  reference  to  the  challenge  was  reserved,  txrid  the 
>f ciiRAY.     ^se  went  to  the  jury,  who  found  for  the  plaintiffs. 

Objection  was  made  to  sustaining  this  verdict  on  a  motion  for 
a  new  trial,  arid  the  Court  ordered  a  venire  de  novo.  In  this  case, 
as  in  the  othei's  previously  cited,  the  question  was  not  raised  that 
the  objection  could  only  bestistained  on  application  for  a  venire  de 
novo.  It  may  be  that  inasmuch  as  the  point  with  reference  to  the 
challenge  was  reserved  on  the  trial  (as  it  was  in  the  present  case), 
the  Court  did  not  consider  it  necessary  that  the  motion  should  be 
for  VL  venire  denovoy  but  could  come  up  on  motion  for  a  new  trial 
in  the  ordinary  way ;  or  it  may  be  that  the  Court  being  largely 
influenced  by  the  exceedingly  improper  conduct  of  the  summon- 
ing officer,  which  the  judgment  indicates,  did  not  think  proper  to 
notice  a  necessity  of  the  motion  being  made  for  a  nenire  de  novo^ 
more  particulafly  as  the  question  was  not  raised  by  the  plaintiffs^ 
counsel ;  or  it  may  be  it  never  occurred  to  the  Court  that  an  appli- 
cation for  a  venire  de  novo  was  the  proper  motion.  We  are  not 
•\vithout  applications  in  our  own  Court  for  a  venire  de  novo,  by 
reason  of  objection  to  the  proper  summoning  of  the  jury  :  PeUon 
V.  Temple,  and  Noble  v.  Temple,^  where  such  application  was  dis- 
tinctly made  on  the  argument,  objection  having  been  made  to  hear 
the  case,  because  the  challenge  was  not  on  parchment,  Ritchie, 
C.  J.,  at  page  278,  says :  "The  Judge  reports  the  challenge  to  us, 
and  we  take  his  word  for  it.  The  Nisi  Prius  record  is  ne%*er 
brought  into  Court.  The  practice  always  has  been  to  bring  up 
questions  of  this  kind  on  motion  for  a  new  trial."  This  case  by 
no  means  decides  that  the  application  should  not  have  been  made 
for  a  venire  de  novo.  The  application  then  under  discuasion  was 
for  a  venire  de  novo,  and  the  remark  of  Chief  Jixstice  Ritchie 
was  that  such  application,  that  is,  an  application  for  a  venire  de 
novo,  by  the  practice,  was  always  brought  up  on  motion  for  a  new 
trial,  it  connot  be  said  to  ignore  tlie  necessity  of  the  application 
being  for  a  venire  de  novo,  because  that  is  exactly  what  the  apfJi- 
cation  was  for ;  it  was  an  application  for  a  venire  de  novo,  on  an 
ordinary  motion  for  a  new  trial.  Supposing  the  application  can 
l)e   entertained  on  a  motion  for  a  new  trial,  without  a  venire  de 
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noKo  haviag  been  applied  for,  I  think  the  venire  de  novoy  in  such         1878 
case,  cannot  be  claimed  •  as  a  matter  of  right ;  it   can  only  be  ^-  B.  Ra.il- 
claimed  as  an  order  to  be  made  in  the  discretion  of  the  Court — as 

r. 

incase  of  any  other  motion  for  a  new  trial.  Mckhay. 

In  The  King  v.  Hunt,^  a  trial  of  an  information  for  a  libel,  only 
iea  special  jurymen  appeared,  and  two  talesmen  were  sworn  on 
the  jury,  it  is  no  ground  for  a  new  trial  that  two  of  the  non- 
attending  special  jurymen  named  in  the  panel  had  not  been  sum- 
montdy  though  it  appeared  that  this  fact  was  unknown  to  the 
defendant  until  after  the  trial.  The  Court  held  that  '^  it  did  not 
app^r  any  injustice  was  done,  and  the  matter  was  for  the  discre- 
tion of  the  Court." 

This  cause  goes  a  long  way,  for  where  there  is  a  special  jury  the 
law  would  seem  to  almost  absolutely  require  that  such  special  jury 
should  dispose  of  the  cause.  Holt  v.  Meaddowcroft  x  The  marginal 
note  is,  where  a  common  jury  panel  was  returned,  together  with  a 
special  jury  panel,  and  no  special  jurymen  appearing,  the  cause 
was  tried  by  a  common  jury,  the  trial  was  set  aside. 

HiU  V.  Yales :'  The  son  of  a  juryman  summoned  and  returned 
having  answered  to  his  father's  name  when  called  on  the  panel, 
and  served  as  one  of  the  jury  on  the  trial  of  a  cause,  is  not  of 
itself  a  sufficient  ground  for  the  setting  aside  the  verdict  as  for  a 
new  trial.  Lord  EUenborough,  C.  J.,  said  he  had  mentioned  the 
matter  to  all  the  judges,  and  they  were  all  of  opinion  that  it  wa(» 
a  matter  within  their  discretion  to  grant  or  refuse  a  new  trial  on 
such  a  ground,  and  that  if  no  injustice  had  been  done,  which  was 
not  pretended  in  this  instance,  they  would  not  interfere  in  this 
mode,  but  leave  the  party  to  g^t  rid  of  the  verdict  as  he  might. 

The.  King  v.  HunJt^  previously  mentioned,  is  particularly  appli- 
cable ;  there  but  ten  of  the  special  jurors  had  been  summoned.  It 
was  contended  that  the  Act  of  Parliament  was  imperative,  for  it 
required  all  to  be  summoned ;  that  the  trial  was  altogether  wrong 
in  consequence  of  this  omission,  and  that  the  defendant  was 
entitled  to  a  new  trial — two  of  the  special  jurors  had  not  been 
summoned.  Bailey,  J.,  page  431,  in  answer  to  the  proposition 
that  if  the  Sheriff  can  omit  summoning  one  special  juror,  he  might 
omit  to  summon  all  but  one,  says :  '^  But  if  such  a  case  were  to 
occur,  the  Court  would  have  no  difficulty ;  for  it  is  clearly  oomiKJ- 
'4B.&Ald.430:  MM7^74677  » 12 Ewt,  229. 
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1878        tent  for  them,  in  their  discretion,  to  grant  or  refuse  a  new  trial. 

N .  B.  Rail-  Xhis  is  not  an  application  of  that  sort ;  but  if  it  were,  I  should  be 
r.  ^^  opinion  that  as  there  is  no  reason  to  think  the  jury  wrong  in 

Murray,  their  verdict,  the  Court  ought  not  to  interfere."  Best,  J.,  page 
432  :  ^'  The  true  rule  is  this :  if  the  officer  has  not  done  his  duty, 
he  is  to  be  punished  for  it ;  and  if  his  omission  has  actually  pre- 
judiced the  party,  then  it  is  in  the  discretion  of  the  Court  to  pre- 
vent injustice  being  done  by  granting  a  new  trial.  In  this  case, 
the  omission  is  not  shown  to  have  been  prejudicial  to  tlie  defend- 
ant, and,  therefore,  I  think  the  rule  ought  to  be  refused."  In  the 
case  referred  to,  the  omission  was  that  of  the  summoning  officer. 
In  the  case  before  us,  the  venire  was  not  handed  to  the  Coroner  in 
time,  so  that  he  could  give  the  six  days' notice.  No  matter  whether 
the  fault  was  that  of  the  plaintifis'  attorney  or  the  Coroner,  the 
granting  a  new  trial  would  still  be  a  matter  entirely  for  the  discre- 
tion of  the  Court  The  Coroner  did,  as  api^ared  by  his  return, 
summon  the  requisite  number,  and  sixteen  of  the  number  ap- 
peared— ^all  either  party  could  reasonably  oTriect  would  be  a  fair 
and  impartial  jury ;  if  the  defendant  had  any  objection  to  any 
juryman  for  cause,  challenge  to  the  polls  was  quite  open,  notwith- 
standing his  challenge  to  the  array,  and  he  could  challenge  three 
jurors  without  assigning  any  cause.  There  is  nothing  to  cause 
the  slightest  suspicion  of  want  of  fairness.  The  defendant  might 
have  brought  a  vrrit  of  error,  or  have  moved  for  a  venire  de  novo  ,• 
in  either  case  he  would  have  been  entitled  to  his  strict  legal  rights. 
Instead  of  which  he  has  made  an  application  which  leaves  the 
matter  in  the  discretion  of  the  Court. 

I  have  arrived  at  the  conclusion  Ihat  the  defendant  not  having 
applied  for  a  venire  de  noro,  he  is  not  entitled  to  have  it  now 
awarded  as  a  matter  of  right  That  if  he  is  entitled  to  have  the 
venire,  though  he  did  not  expressly  move  for  it,  he  is  only  so 
entitled  if  in  the  exercise  of  its  discretion  the  Court  thinks  pro- 
per to  award  it ;  in  other  words,  inasmuch  as  the  defendant  did  not 
apply  for  a  vaiire  de  novoy  it  is  entirely  in  tlie  discretion  of  the 
Court  to  grant  or  refuse  it. 

There  is  no  allc^tion  of  the  slightest  injustice  arising  to  the 
defendant  by  reason  of  the  verdict,  and  after  a  careful  considera* 
tion  of  all  the  proceedings  on  the  trial,  I  do  not  see  how  a  sus- 
tainable verdict,  different  from  the  one  rendered,  could  be  given. 
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Id  fact  it  appears  to  me  that  no  possible  benefit  could  arise  to  the  _     1878 
defendant  by  this  cause  being  again  tried  ;  therefore,  I  think,  in  ^-  B.  Rail- 
tbe  exercise  of  the  discretion  of  the  Court,  the  rule  nisi  for  a  new 
trial  should  be  discharged.  Mubbav. 

Fisher,  J.  I  agree  with  my  brother  Wetmore.  On  examin- 
ing the  authorities,  I  don't  think  we  are  estopped  from  exercising 
our  discretion.  I  agree  with  my  brother  Weldon  that  negligence 
in  attorneys  is  improper.  The  defendant,  however,  might  have 
stated  hLs  objections  before  the  Court,  and  applied  for  a  venire  de 
novo,  and  he  would  then  have  been  entitled  to  it ;  but  he  has  gone 
on  and  tried  the  action,  and,  being  dissatisfied  with  the  result,  now 
moves  for  a  new  trial.  I  think  substantial  justice  has  been  done 
by  the  verdict,  and  it  should  stand. 

DvFFy  J.  A  rule  nwi,  in  this  cause,  was  granted  for  a  new 
trial,  on  the  ground  that  the  venire  was  not  placed  in  the  hands  of 
the  Coroner  six  days  before  the  opening  of  the  Court. 

By  the  18th  Vic.  c.  24,  sec.  6,  the  Sheriff  is  required  to  sum- 
mon, from  the  body  of  the  County y  twenty-one  petit  jurors,  all 
duly  qualified,  and  to  serve  each  of  the  said  jurors  with  the  sum- 
mons, in  the  manner  therein  mentioned,  at  lead  six  days  before  he 
is  required  to  appear.  By  the  8th  section  of  the  Act,  whenever 
the  Sheriff  is  of  kin  to  either  party,  or  interested  in  the  cause, 
either  party  may  issue  a  venire  to  the  Coroner  to  summon,  in  the 
usual  manner,  twenty-one  jurors  for  the  trial  of  such  cause,  who 
shall  be  summoned  and  sworn  in  the  same  manner,  and  be  subject 
to  the  same  liability  and  penalties  in  all  respects,  as  other  petit 
jurors. 

The  plaintiffs'  attorney  did  not  place  the  venire  in  the  hands  of 
the  Coroner  until  within  two  or  three  days  of  the  opening  of  the 
Court,  and  therefore  the  latter  could  not  comply  with  the  require- 
ments of  the  Act  by  giving  the  jurymen  six  days'  notice.  And 
the  defendant's  counsel  challenged  the  array  on  that  ground. 

The  authorities  cited  by  Mr.  Eraser,  on  shewing  cause,  to  the 
effect  that  the  negled  of  the  officer  in  summoning  jurymen  is  no 
ground  of  challenge,  provided  a  sufficient  number  attend,  and  no 
fraud  or  collusion  on  the  part  of  the  officer  is  shown,  are  not,  it 
seems  to  me,  applicable.  The  defect  in  summoning  the  jury  in 
this  case,  is  not  the  fault  of  the  officer  but  of  the  attorneys ;  and 
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_  J  87^        that  is  a  featui^  in  the  case  which  gives  it  a  very  differ^it  aspect 
N.  b;  Rail-  from  those  cited  by  Mr.  Fraser. 

I  can  easily  understand  why  the  Court  should  liave  held  tluit  an 

Murray,  innocent  party  must  not  be  allowed  to  suffer  by  the  fault  of  this 
officer ;  and  why,  when  he  colludes  with  the  officer,  and  thereby 
ceases  to  be  innocent,  he  should  be  made  to  bear  the  consequ^ces 
of  the  officer's  acts.  It  seems  to  me,  however^  that  a  party  cannot 
claim  exemption  from  responsibility  for  the  acts  of  his  own  attor- 
ney, and  that  it  would  be  fraught  witli  great  danger  to  the  inter- 
ests of  justice  to  allow  the  latter  to  disregard  the  provisions  of  the 
jury  law  in  this  respect.  If  the  attorney  can  delay  placing  the 
venire  in  the  hands  of  the  officer  until  two  or  tliree  days,  why 
not  until  within  one  day,  or  even  until  the  morning  of  the  opening 
of  the  Court?  and  thus  tlie  provision  of  the  law  which  requires 
the  jury  to  be  summoned  from  the  body  of  the  County,  could  be 
easily  defeated.  The  high  standing  of  the  attorneys  in  this  cause 
I'epels  the  idea  of  their  having  been  actuated  by  improper  motives ; 
and  I  am,  therefore,  enabled  to  suggest  the  dangerouseonseqnences 
which  might  result  from  permitting  the  provisions  of  the  jury  law 
to  bfe  ignored,  without  being  supi)osed  to  convey  any  personal 
reflection  in  the  suggestion.  The  Legislature  seems  to  have  been 
fully  alive  to  the  importance  of  having  juries  properly  sumoGKiDed, 
and  of  ample  time  being  afforded  the  officer  to  summon  them,  and 
to  the  juries  for  attending  from  any  i)art  of  the  County,  The 
language  of  the  Act  is  precise,  plain  and  imperative-  The  man- 
ner of  serving  the  summons  is  described ;  it  must  be  served  either 
personally  on  the  juror  or  at  his  place  of  residence  j  and  it  must 
be  so  served  or  left  at  his  place  of  residence  at  least  six  days  before 
he  is  required  to  appear. 

It  was  urged  that  the  disallowing  of  a  challbt^e  >vas  not  a 
ground  for  a  motion  for  a  new  trial,  but.  only  for  a  veaire  de  iiaco, 
in  8up{)ort  of  which  proposition  The  King  v.  Edmxmltt*  was  cited. 
It  is  no  doubt  said  in  that  case  that,  strictly  and  techmoallyf  the 
motion  should  be  for  a  venire  de  novoy  but  the  Court  nevertheless, 
in  that  same  case,  entertained  and  decided  the  question  ind^)end- 
ent  of  the  tedinical  objection.  And  in  our  own  Courts  the  ques- 
tion has  been  frequently  discussed  on  a  motion  for  a  new  trial. 
Vide' T^bod^^ocA  Railway  Oo,  v.  Twpfer  f  PeUon  w  Temple*  In 
»1  B.  &  Aid.  471.  « 1  Han.  456.  •  1  Han.  274. 
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tlieklter  case,  Ritchie;  C.  J.,  said  the  right  to  a  venire  de  novo        i^8 
^  now  uBoally  raised  on  a  motion  for  a  new  trial.  ^-  B.  Kail 

•^  ^  WAY  Co. 

It  was  urged   that  a  sufficient  number  of  jurymen  having  ac-  v. 

toaiiy  attended,  from  whom  a  jury  was  obtained  to  try  the  cause,  Mitrray. 
the  defendant  was  not  prejudiced,  and  therefore  no  venire  de  novo 
should  issue.  4  Bac.  Abr.  Title  "Juries,"  B.  (541)  and  4  Bac. 
Abr.  Title  "  Juries,"  C,  were  cited  as  authorities  upon  the  point ; 
the  former  as  an  authority  to  shew  that  where  the  officer  had 
neglected  his  duty,  and  instead  of  summoning  the  full  panel  of 
twenty-four,  had  only  summoned  twenty-three,  and  enough  ap- 
peared to  try  the  issue,  the  omission  of  the  officer  was  aided  by 
the  statute  of  jeofails ;  and  the  latter,  that  if  but  one  juryman 
ftppeored,  a  tales  might  be  prayed  for,  even  although  that  one  was 
challenged.  So  far  as  appears,  in  neither  instance  was  the  array 
challenged  at  the  trial ;  and,  even  if  it  had  been,  the  authorities 
are  not  in  point  in  this  case. 

A  sufficient  number  of  jurymen  having  attended,  from  which  a 
jory  was  summoned  to  try  the  cause,  had  the  defendant  taken  the 
chance  of  their  verdict  without  raising  any  objection,  possibly  he 
might  have  waived  his  objection ;  but  the  array  having  been  chal- 
lenged, I  think  that  the  plaintiffs  then  proceeded  with  the  trial  at 
Ihdr  peril :  Dovey  v.  Hobson.*     In  that  case,  where  a  person  not 
summoned  on  the  jury  was  sworn  at  Nisi  Prius,  in  the  name  of  a 
person  for  whom  a  summons  to  serve  had  been  issued,  and  had 
been  delivered  at  his  house,  and  to  whose  house  the  juryman  sworn 
had  succeeded,  the  irregularity   having  been   noticed  before  the 
verdict,  the  Court  awarded  a  venire  de  novo.    Several  authorities 
were  cited  in  that  case  in  support  of  the  argument  that  the  Court 
would  not  award  a  venire  de  novo  when  it  did  not  appear  that  any 
injustice  had  arisen  from  the  irregularity.     Amongst  the  authori- 
ties 80  cited  was  Hill  v.  Yaiea,^  but  Gibbs,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  distinguished  it,  on  the  ground  that  the 
objection  had  not  been  taken  at  the  trial.     "Let  it  be  remem- 
l^ered,"  he  said,  "  that  that  judgment  proceeded  mainly  on .  the 
ground  that  the  objection  came  too  late ;  here  the  objection  was 
taken  and  the  plaintiffs'  counsel  was  apprised  at  the  time  that  he 
took  the  verdict  at  the  peril  of  not  being  able  to  hold  it ;  and 

>  6  Taunt.  360.  « 12  East,  *J29. 
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1878        therefore  we  think  that  the  eleven  jurymen  being  well  sanoiiiioned, 
N.  B.  Rail-  and  a  twelfth  not  well  summoned,  and  a  verdict  taken  by  those 

WAY  Go. 

^,  twelve,  and  the  objection  being  pointed  out  at  the  time,  the  Court, 

Murray,  in  the  eosereUe  of  their  discretion  to  grant  a  new  trial  or  not,  ought 
to  set  aside  the  verdict,  and  that  there  ought  to  be  a  mile  absolute 
for  a  venire  de  novo.'^ 

If  we  were  at  liberty  to  examine  the  evidence  in  this  cause, and 
to  decide  the  whole  case  upon  the  fads,  I  should  certainly  be  of 
opinion  that  this  verdict  ought  to  stand.     But  I  cannot  assent  to 
the  proposition  that  the  Court,  on  a  motion  of  this  kind,  whenever 
it  sees  fit,  may  exercise  the  functions  of  a  jury,  and  try  and  decide 
the  case  upon  its  merits.     I  think  that  it  would  be  an  exceedingly 
dangerous  precedent  to  establish  that  the  Court  may  dispense  with 
ilie.  requirements  of  the  jw*y  law  whenever,  in  its  opinion,  the  ne- 
glect or  failure  of  the  plaintiff's  attorney  to  comply  with  them 
has  entailed  no  injury  upon  the  opposite  party.     Every  defendant 
is  entitled  to  have  his  cause  tried  by  a  jury  summoned  according 
to  law.     He  may   undoubtedly  waive  his   legal   rights  in   that 
respect,  by  neglecting  to  assert  them  ;  but  if  he  does  assert  them, 
we  ought  not  to  withhold  them.     I  am  not  prepared  to  admit 
that  where  a  person  claims  his  legal  rights,  in  a  Court  of  law,  and 
is  refused  them,  he  is  not  prejudiced. 

I  think  that  the  rule  should  be  made  absolute  for  a  renire  de 
novo. 

Allen,  C.  J.,  took  no  part,  being  a  trustee  of  the  plaintiffs. 

The  Court  being  equally  divided, 

Rule  dropped. 


Ex  PARTE  MANSFIELD. 

1878 
~2 — ~i Local  Legislature — Power  to  prohibit  sale  of  spirituotis  liquofi'8— 

Ultra  vires. 

The  local  Leffislature  has  no  power,  directly  or  indirectly,  to  nrohibit  thesaleof 
spirituous  liquors,  such  power  belonging  exclusively  to  the  Parliament  of 
Canada.*   Re^.  v.  Justices  of  Kings  followed. 

S.  R.  ThmnsoUy  Q.  (7.,  in  a  former  term,  obtained  a  rule  nisi  for 

a  mandamus  to  the  General  Sessions  of  the  County  of  Albert, 

commanding  them  to  grant  a  tavern  licence  to  one  William  A. 

Mansfield. 


Digiti 


ized  by  Google 


EASTER  TERM,  XLI.  VICT.  57 

April  11.     C.N.  Skinner  y  Q.  C,  appeared  for  the  Justices,  and  .     1878 
&,  IL  Thonwmj  Q.  C,  for  the  applicant.    The  counsel  referred  to  N.  B.  Bail- 

WAY  Co 

Regina  v.  The  Jiutieeg  of  King* Sy^  but  presented  no  arguments  to  ^ 

the  Coart^  the  &et8  here  being  precisely  the  same  as  in  that  case.    Murray. 
The  counsel  for  the  applicant  cited  Beg.  v.  Taylor y  approving  of 
Beg.  V.  The  Justices  of  Km^a. 

Ou,r.  adv.  mdl. 
The  judgment  of  the  Court  was  now  delivered  by 

AiiTiENy  C.  J.  This  was  an  application  for  a  mandamus  to 
the  Greneral  Sessions  of  the  County  of  Albert,  commanding  them 
to  grant  a  tavern  licence  to  one  William  D.  Mansfield. 

The  affidavit  of  the  applicant  states  that  he  applied  to  the  Ses- 
sions for  a  licence  to  keep  a  tavern  and  sell  spirituous  liquors  in 
the  Parish  of  Hillsborough,  in  the  County  of  Albert,  and  offered 
to  pay  any  sum  that  might  be  demanded  therefor,  and  to  enter 
into  any  security  that  the  Sessions  might  legally  require ;  but  that 
they  refused  to  grant  him  a  licence,  assigning  as  the  reason  that 
they  had  decided  not  to  grant  any  licences  to  sell  liquor,  and  that 
such  was  the  only  reason  for  their  refusal. 

The  question  arises  under  the  second  section  of  the  Act  of  As- 
sembly, 36  Vic.  c.  10.*  It  is  admitted  thatthe  Sessions  refused  a 
licence  for  the  reasons  stated  in  the  affidavit  of  Mansfield ;  their 
contention  being  that  the  Act  gives  them  an  absolute  discretion  in 
the  matter,  and  that  they  are  justified  in  refusing  to  grant  any 
licences  whatever,  and,  virtually,  to  prohibit  the  sale  of  spirituous 
liquors  in  the  County. 

This  case  cannot  be  distinguished  from  that  of  The  Queen  v. 
The  Judieea  of  King^a  County y  where,  under  precisely  similar  cir- 
cumstances, and  relying  on  this  Act  of  36  Vic.  c.  10,  the  Sessions 

•  2  Pugg.  635.  »  36  U.  C.  Q.  B.  183. 

'MHiich  enacts  that  ''The  Qeneral  Sessions  of  the  Peace  for  the  several 
Counties  in  this  Province  are  hereby  empowered  to  grant  wholesale  and  tavern 
Ucenoes  to  such  and  so  many  persons  of  good  character  as  they,  in  their  discre- 
tion, shall  think  proper,  to  sell  liquors  by  wholesale,  or  keep  a  tavern,  within 
their  respective  Gonnties,  demanding  and  receiving  for  every  such  licence  a  sum 
^M^  exceeding  one  hundred  dollars,  nor  less  than  twenty  dollars ;  which  sum 
shall  be  paid  into  the  hands  of  the  Clerk  of  the  Peace  of  the  County  where  the 
>UDe  Bhall  be  granted,  together  with  fifty  cents  to  the  said  Clerk  for  his  trouble 
\iiu8tuiig  sQch  license;  but  no  wholesale  or  tavern  licence  shall  be  in  force  for 
&  longer  period  than  one  year." 
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1^78        of  King's  County  reused  to  grant  a  tavern  lioenoe  to  one  Mc- 

N.  B.  Rail-  Manus,  and  this  Court  granted  a  nuoidamus^  on  the  ground  that 

^  the  local  Legislature  had  no  power^  directly  or  indirectly,  to  pto-r 

McRBAY.     hibit  the  sale  of  spirituous  liquors,  such  power  belonging  exda- 

sively  to  the  Parliament  of  Canada. 

We  adhere  to  that  decision,  and  to  tlie  reasons  on  which  it  wma 
founded,  which  may  be  considered  as  incorporated  in  this  judg- 
ment, and  therefore  we  shall  make  the  rule  absolute  for  a  fium- 
damas,  as  applied  for. 

Rule  abedtde. 


J87i_  TAYLOR  BT  AL.  V.  REED  et  al. 

Landlord  and  tenant — Implied  warranty  oj  pSMm  of  premises  for 

pwrposes  to  be  used  for — Agetd — Power  tobind  prindpal 

by  rqyreseniations. 

Where  plaintiffi  leased  from  an  asent  of  defendants  a  warehouse,  far  the  pur- 
pose  of  storing  a  quantity  of  salt,  and  they  had  an  opportunity  of  examimtn^ 
the  premises, 

Hddf  that  the  mere  fact  of  letting  the  warehouse  did  not  raise  an  implied  war- 
ranty that  it  was  strong  enough  to  hold  the  salt. 

It  seems  that  when  an  owner  of  a  buildipg  refers  a  party  wishing  to  rent  it  to  a 
third  party,  as  his  agent  for  leasing  the  property,  the  owner  will  be  bound 
by  anyrepreaentation  made  in  connection  with  the  leasing  o£  the  propeity. 

Case  for  false  representation  and  breadh  of  warranty,  tried  befof>e 
Welbon,  J.,  at  the  St.  John  Circuit.  As  the  dedsion  of  the  case 
finally  turned  upon  the  conclusion  come  to  by  the  Court  that  there 
was  no  evidence  to  leave  to  the  jury  of  the  defendants'  liabili^^ 
it  will  be  sufficient  to  state  the  material  evidence  given  on  the 
part  of  the  plaintiff.  John  F.  Taylor,  one  of  the  plaintifi&y  said : 
'^  I  saw  Mr.  John  Holdea.  I  had  a  conversation  with  Mr.  Beed^ 
and  he  said  John  Holden  was  our  agent,  and  Magee  (the  other 
defendant)  told  me  the  same.  Mr.  Beed  said  that  he  and  Magee 
owned  the  building.  They  admitted  it  to  be  thars.  I  told 
Holden  we  had  233  tons — ^would  sell  piu-t  while  landing,  Bnd 
would  have  200  tons  or  thereabouts ;  that  Pritchard  (one  of  tiie 
plaintifis)  and  we  had  it.  The^laoe  was  on  Disbrow's  wharf^ 
which  Melick  had  formerly  occupied.  I  asked  if  it  was  suffiei* 
ently  strong  to  hold  the  salt.  He  replied,  '  It  is,'  that  Molidc 
had  it  full.  I  do  not  know  that  Holden  told  me  it  belonged  to 
Reed.     We  agreed  to  take  two  sections  of  the  building— one  by 
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the  month;  and  the  oyser  by  the  year^  they  bong  the  two  sections  ^^^ 
referred  to,  which  Melick  had  ealt  stored  in.  They  were  to  be  Tatloe 
delivered  at  the  end  of  the  month.  We  sold  16  tons,  and  pat  the 
217  toDB  in  the  building,  and  sold  5  tons  after  storing,  and  took 
out  10  tons.  Salt  was  put  in  31st  May.  Mr.  Holden  said  it  held 
200  toBB ;  looking  into  the  building,  be  said  the  last  section  would 
bold  100  too&  He  said  Melick  had  300  tons  in  those  two  sec- 
tions and  another  section.  We  did  not  sell  any  more  there  until 
the  14th  June,  when  Mr.  Holden  called  and  told  me  that  the  floor 
of  the  building  had  broken  down.  I  went  down  with  Mr. 
Hcdden,  and  Mr.  Magee  came  there.  We  found  the  top  of  the 
salt  level  with  the  floor.  The  floor  of  the  store  was  over  the  slip, 
and  the  tide  ebbed  and  flowed  und^  the  top  of  the  salt  A  part 
of  the  flooring  was  not  fiUlen.  It  had  broken  on  each  side  of  the 
division,  leaving  some  salt  at  each  end.  .  .  •  We  lost  about 
110  tons." 

Mr.  Holden  contradicted  certain  portions  of  Mr.  Tayl<M*'s  evi- 
dence, denying  that  he  had  stated  that  the  buildmg  would  hold 
200  tons,  but  only  that  Mr.  Melick  had  told  him  that  he  had  had 
that  quantity  there  before.  He  also  said  that  he  had  not  examined 
the  building,  and  did  not  personally  know  what  weight  it  would 
carry. 

The  defendants'  counsel,  at  the  close  of  the  plaintifls'  case, 
moved  for  a  n<m-suit,  upon  the  ground  that  there  was  no  express 
warranty,  nor  any  false  or  fraudulent  representation,  and  that  the 
representation  made  as  to  Melick  having  previously  stored  salt 
there  was  true.  Leave  was  reserved  to  enter  a  nonsuit,  and  the 
cause  went  to  the  jury.  The  learned  Judge  directed  them  that 
there  was  no  evidence  to  sustain  the  first  and  third  counts  of  the 
declaration,  which  charged  the  defendants  with  fiedse  and  fraudu- 
kiit  rq>resentation ;  that,  as  regarded  the  second  and  fourth 
counts,  although  the  law  was  that  where  a  particular  article  was 
required  and  purchased  for  a  certain  purpose,  both  parties  know- 
ing it,  a  warranty  was  implied ;  whether  the  same  rule  applied  by 
analogy  to  real  property,  was  not  so  clear ;  but  for  the  purposes  of 
the  present  action,  he  should  direct  them  that  if  there  was  an 
implied  warranty — stating  that  there  was  no  express  warranty — 
their  v^dict  should  be  for  the  plaintiff.  The  jury  found  in  favor 
of  the  phuntiffi,  and  a  rule  nki  was  accordingly  obtained  on  the 
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_  J878 part  of  the  defendante  to  enter  a  nonsuit,  pursuant  to  the   leave 

Tayltob      reserved ;  or,  failing  that,  for  a  new  trial. 
Reed,  February  15.     PcUmei',  Q.  G,  and  £ttr6tc?5rc  shewed  cause. 

The  defendants,  having  put  their  warehouse  in  Holden's  hands 
to  rent  for  storage,  there  was  an  implied  representation  on  their 
part  that  it  was  reasonably  fit  for  the  purpose.  Where  a  thing  is 
purchased  or  hired  for  a  particular  purpose,  known  and  expressed, 
there  is  an  implied  warranty :  Randall  v.  Newson.*  There  is  no 
more  distinction  between  implied  warranty  regarding  real  and 
personal  propertj',  than  there  is  in  the  case  of  different  kinds  of 
personal  property :  Wilson  v.  Finch  HaiUm.^  In  Smith  v.  Mir- 
rable,^  a  decision  as  to  the  implied  warranty  on  letting  a  house, 
the  agreement 'did  not  even  allege  that  the  hoiLse  was  furnished. 
Here  we  admit  that  if  plainti£&  had  rented  the  place  without 
reference  to  storing  salt,  of  course  they  would  have  no  remedy. 
Erskine  v.  Adeane  is  one  of  the  strongest  cases  against  us ;  but 
the  decision  there  proceeded  on  the  ground  that  the  existence  of  a 
noxious  plant  was  not  totally  inconsistent  with  the  purpose  for 
which  the  land  was  got. 

The  plaintifis,  however,  are  not  driven  to  rely  upon  an  implied 
warranty,  because  the  evidence  of  Taylor  clearly  shows  an  ex- 
press warranty. 

The  defendants  are  liable  for  Holden's  misrepresentation : 
McKay  v.  Cmnmeroial  Bank;*"  Barunck  v.  English  Joint  Stock 
Bank? 

Feb,  15  and  20.  Wetdon^  Q.  C,  in  support  of  the  rule.  I  dis- 
tinguish between  implied  warranties  on  sale  of  goods  and  on  the 
sale  or  letting  of  real  estate.  The  principles  of  caveat  anptor  and 
implied  warranty  do  not  apply  to  real  estate.  Sec  Rmdhead  \\ 
Midland  Railway  Co.  f  Francis  \.  OochreU;*  KeatesY.  Cadoganf 
Sutton  V.  Tmpfe;'*  Hart  v.  TTindsor."  If  there  was  no  implied 
warranty,  the  plaintiffs  cannot  rely  upon  an  express  warranty,  be- 
cause it  was  not  in  writing.  Lastly,  Mr.  Holden  had  no  authority 
to  bind  defendants  by  a  warranty :  Brady  v.  Todd."  The  jury 
have  found  that  the  representation  was  made  by  Holden,  based  on 


'  L.  R.  2  Q.  B.  D.  102.  *  L.  R.2  Ex.  D.  336.     .  » 11  M.  A  W.  6. 

*  L.  R.  8  Ch.  App.  766.  *  L.  R.  6  P.  C.  394.         •  L.  R.  2  Ex.  259. 

^  L.  R.  4  Q.  B.  389,  •  L.  R.  5  Q.  B.  184,  500.  »  10  C.  B.  691. 

'»  12  M.  &  W.  52.  *»  12  M.  A  W.  68.  »*  9  C.  B.  N.  8. 692. 
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his  knowledge  that  the  warehouse  had  contained  a  greater  weight,        ^878 
thus  negativing  that  it  was  fraudulently  made.    Defendants  are,     Taylor 
therefore,  not  liable :  OomfooU  v.  Fowke ;'   UdM  v.  AiherUm.^  *' 

Oar.  adv.  vuU. 
The  following  judgments  were  now  delivered : 

Weldon,  J.  This  is  an  action  upon  the  case  for  an  implied 
warranty  that  a  certain  store  was  fit  and  strong  enough  to  store 
200  tons  of  salt. 

From  the  evidence  it  appeared  that  the  defendants  were  owners 
of  a  store  on  what  was  known  as  the  Disbrow  wharf,  in  the  city 
of  Saint  John,  in  which  a  Mr.  Melick  had  stored  two  or  three 
hundred  tons  of  salt.  The  plaintifife  having  a  cargo  of  salt 
arrived  at  St.  John  in  June,  1876,  applied  to  Mr.  Holden,  who 
had  a  counting-house  contiguous  to  this  wharf,  to  know  if  he  had 
any  store-room.  He  informed  the  plaintiffs  that  there  was  a  store 
of  tlie  defendants'  in  which  Mr.  Melick  had  stored  salt,  and  Mr. 
Melick  was  referred  to  to  afford  information.  Mr.  Holden 
inquired  of  Mr.  Melick,  and  was  informed  by  him  of  the  quan- 
tity of  salt  stored  therein,  which  was  over  the  quantity  in  tons 
that  the  plaintiffs  had,  having  used  three  compartments.  The 
phuntiffs  and  Mr.  Holden  looked  at  the  building,  and  the  plaintiffs 
took  one  compartment  for  the  year,  and  the  other  at  a  monthly 
hiring.  The  salt — about  200  tons  rock  salt — was  placed  in  the 
building.  There  was  no  representation  made,  other  than  that  Mr. 
Melick  had  stored  salt  therein.  He  was  referred  to  by  the  plain- 
ti{&,  and  Mr.  Holden  looked  at  the  apartments  where  the  salt  had 
been  stored.  Some  days  after  storing  the  salt  by  the  plaintiffs^ 
the  floor  of  the  building  sank,  and  the  salt  was  much  injured  and 
destroyed  by  the  tide  flowing  upon  the  same.  The  plaintifife  and 
defendants  consulted  as  to  the  best  way  of  securing.  There  was 
no  warranty  that  the  building  was  of  sufficient  weight  to  hold 
the  salt  or  carry  the  weight.  The  building  was  examined  by  the 
parties  or  either  of  them.  No  other  representation  was  made, 
beyond  stating  that  Mr.  Melick  had  stored  200  tons  or  more  in  the 
three  compartments.  Two  only  were  taken  by  the  plaintifis.  It 
wag  urged  by  the  plaintiflfe  that  this  constituted  an  implied  war- 
ranty that  the  building  was  of  sufficient  strength  to  hold  and 

» 6  M.  A  W.  368.  « 7  H.  A  N.  172. 
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1878        sustain  the  weight  of  two  humlred  tons  of  salt ;  and  tiuit  haying 
Tatlob      let  the  store  to  the  phuntiffi  to  hold  salt,  it  wb&  the  dnfy  of  iiie 
^'         defendants  to  ascertain  if  the  building  was  fit  for  holding  salt. 
Bebd.  f£ijj^  defendants'  counsel,  at  the  close  of  the  plaintiffs'  case, 

moved  for  a  nonsuit,^  upon  the  ground  that  there  was  no  express 
warranty — no  false  or  fraudulent  representations — to  sustain  the 
first  and  third  counts ;  and  the  representation  that  Melick  had 
stored  salt  was  true,  and  the  plaintifis  were  referred  to  him.  The 
counsel  for  the  plainti£&  consented  that  if  the  action  was  not  sus- 
tainable, leave  be  granted  to  enter  a  nonsuit 

The  case  was  submitted  to  the  jury.  The  learned  Judge  told 
the  jury  there  was  no  evidence  to  sustain  the  first  and  third  counts 
of  the  declaration  which  charged  false  and  fraudulent  acts ;  that 
as  r^ards  the  second  and  fourth  coimtfit — as  the  law  was  that  when 
a  particular  article  was  required  and  purchased  for  a  certain  pur- 
pose, both  parties  knowing  it,  a  warranty  was  implied ;  but  whether 
that  applied  to  real  property,  by  an  analc^y  to  personal  property, 
the  cases  are  not  so  clear ;  but  for  the  purposes  of  this  action,  he 
should  direct  them  that  if  there  was  an  implied  warranty  (express 
warranty  there  was  none),  their  verdict  should  be  £Dr  the  plaintiffs. 
The  jury  found  in  favor  of  the  plaintiffs, 

A  rule  was  obtained  by  the  defendants'  counsel  to  enter  a 
nonsuit,  on  leave  reserved,  or  for  a  new  trial,  upon  the  ground  of 
misdirection,  that  if  an  implied  warranty  was  found,  the  jury 
should  find  for  the  plaintiffs. 

It  was  contended  by  the  plaintifis'  counsel  that  the  representa- 
tion made  by  Holden  that  Melick  had  stored  salt  therein,  was  in 
law  a  representation  that  the  building  was  sufficient  to  hold  and 
sustain  the  salt  which  plaintiffi  intended  to  stcnre  therein,  and  a 
duty  arose  to  ascertain  if  it  was  sufficient  for  the  purpose  they 
required  it  for ;  and  that  an  implied  warranty  may  be  gathered 
from  the  case  and  its  surroundings,  and  the  same  prindples  which 
govern  and  the  rule  applicable  to  personal  property  apply  witli 
equal  force  to  real  property — as  the  building  was  taken  for  a  par- 
ticular purpose,  viz. :  the  storage  of  a  certain  quantity  of  salt. 

Several  authorities  were  cited  to  sustain  this  proposition. 

Francis  Y.  CockreW  approaches  more  to  this  case  than  any  other. 

1  L.  B.  5  Q.  B.  184. 
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That  wasacaee  wbere  a  stasd  was  erected  temporarily  for  ifae  ude        ^BT8 
of  purties  deairoue  of  seeing  a  steqde-chase.    The  defendant;  on     Tatix» 
bdialf  of  faiawftlf  and  coUeagneB,  received  money  fcom  tike  plaiiH 
tiff  and  otbeni  liar  the  use  of  plaoes  on  the  stand.    The  stand  was 
m  negligently  eraeted  that  it  fell,  and  caused  injury  to  the  plain- 
tiff, while  he  was  upon  it  looking  at  the  races.    Neither  pbintiff 
nor  defendant  knew  of  ilie  imjoop^  oon^^ziiotkni  of  the  stand. 
The  Comt  hdd  that  the  plaintiff  was  entitled  to  reoover ;  and 
tiealedit  as  strictly  analogous  to  the  case  of  the  carrier  of  paaBen* 
gers,  who  having  got  a  carriage  in  the  way  most  convenient  for 
himadfy  uses  it  for  the  carriage  of  passengers.    Mr.  Justice  Han- 
aen  thos  pats  the  case:  '^  It  becomes  neoessory,  therefore,  for  us 
to  consider  whether  the  contract  by  the  defendant  to  be  implied 
fioia  the  lotion  which  existed  between  him  and  the  plaintiff,  wm 
that  due  ctae  should  be  used  not  only  by  the  defendant  and  his 
servaafeB,  but  by  the  persons  whom  he  employed  as  independait 
ouitzBctois  to  erect  the  stand.'' 

Bem^  V.  NewBM*  was  for  a  defective  pole  supplied  by  the 
defendant  for  a  carriage.  This  case  was  decided  upon  theauthor- 
kjrof  Beadhead  v.  The  Midland  BaUway  Co.*  which  de<»ded,  in 
eftot,  that  a  raim  who  supplies  goods  for  a  certain  pui^ose  is  not 
reqMHisiMe  fea*  a  defect  which  no  reasonable  care  could  discover. 

Jones  V.  Bright  wasafeo  cited.  This  was  a  case  for  animplied 
wansaty  that  ixap^  sheathing  for  the  ^^  Isdi)ella  "  should  be  &;  for 
tlie  puqraee  required.  But  this  case  only  shows  that  where  a  manu- 
iaetarar  or  dealer  eontracts  to  supply  an  article  which  he  manu&e- 
tores  or  produces,  or  in  which  he  deals,  to  be  applied  to  a  partieu- 
Iff  purpose,  so  that  the  buyer  necessarily  trusts  to  the  ju£^m«it(»r 
skill  of  die  manufacturer  or  dealer,  Uiere  is  in  that  case  im  implied 
wvnanty  that  it  shall  be  reasonably  fit  for  the  purpose  to  whidi 
it  is  to  be  applied. 

Irrkkg  v.  Oodard*  was  as  to  a  warranty  on  sale  of  personal  pro^ 
per^.  The  defendant  stated  "  that  he  knew  the  timber  to  be 
good ;  it  was  good ;  and,  therefore,  he  had  no  hesitation  in  mak^ 
ing  it  good/'  The  learned  Judge  left  the  question  of  warruity  to 
the  jttfy,  who  found  for  the  plaintiff.  Tiadak  v.  CowndL^  is  to  the 
same  e&ct.     These  were  all  cases  of  chattels  being  sold,  the  war- 
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.  ranty  in  the  latter  case  being,  the  vendor  said,  "  the  timber  was  of 
good  quality  and  uncommon  long  lengths."  Mr.  Justice  Parker, 
who  tried  the  cause,  in  giving  judgment,  said  "  he  cautioned  tlie 
jury  in  this  case  strongly  not  to  give  effect  to  this  as  a  warranty, 
unless  they  felt  perfectly  satisfied  it  was  understood  by  both 
parties." 

The  other  authorities  cited  by  the  plaintifis  refer  to  agency,  but 
as  the  question  turns  on  whether  an  implied  .warranty  can  be 
applicable  to  freehold  properly,  it  is  unnecessary  to  refer  to 
them. 

In  8earle  v.  Laverick,^  which  was  an  action  to  recover  damages  for 
injury  to  the  plaintiff's  carriages,  occasioned  by  the  fall  of  a  build- 
ing below  which  they  were  placed,  and  the  question  in  this  cause 
was  whether  the  defendant  was  responsible  for  the  injury  so  occa- 
sioned. It  appeared,  from  the  learned  judge's  notes,  that  the 
defendant  was  a  livery  stable  keeper,  and  that  he  had  contracted 
with  a  builder,  not  a  servant  of  the  defendant,  but  an  independent 
contractor,  to  erect  on  his  yard  a  building,  of  which  the  lower 
part  was  to  be  a  shed  intended  for  the  reception  of  carriages,  and 
the  upper  part  to  be  used  for  other  purposes.  The  plaintiff 
brought  his  horses  and  two  carriages  to  the  defendant  about  the 
end  of  September,  at  which  time  the  building  was  not  completed 
so  far  as  to  permit  both  carriages  to  be  placed  under  it  One  of 
the  plaintiff's  carriages  was  placed  in  it,  the  other  stood  at  first  in 
the  open  yard.  The  plaintiff  finding  this  to  be  the  case,  com- 
plained at  some  time  in  October,  and  was  told  in  substance  that  as 
soon  as  the  shed  was  completed  the  carriage  should  be  put  under 
cover,  and  that  till  then  no  charge  would  be  made  for  it.  The 
second  carriage  was  placed  under  the  shed  in  the  last  week  in 
October,  and  from  that  time  a  charge  was  made  for  both  carriages 
until  the  misfortune  happened  which  I  will  now  mention. 

In  November,  when  the  lower  part  of  the  building  liad  been 
completed,  but  while  the  contractor's  workmen  were  still  on  the 
upper  part  of  it,  the  building  was  blown  down  by  a  high  wind, 
and  the  carriages  were  injured.  The  Judge  at  the  trial  ruled  tliat 
the  defendant's  liability  was  that  of  an  ordinary  builder  for  hire, 
and  that  all  he  was  bound  to  do  was  to  use  ordinary  care  in  the 


1  45  L.  J.  Q.  B.  Div.43. 
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keeping  of  the  plaintiff^s  carriages,  and  that  if,  in  causing  the  1^78 
shed  to  be  built,  he  did  all  that  he  did,  in  employing  a  builder  Taylor 
and  otherwise,  with  such  care  as  an  ordinary  careful  man  would 
nee  therein,  he  would  be  protected  and  be  exempt  from  a  liability 
for  an  event  which  was  caused  by  the  careless  or  improper  conduct 
of  the  builder,  of  which  the  defendant  had  no  notice/'  On  this 
the  plaintiff's  counsel  declined  to  give  evidence  as  to  the  shed  hav- 
ing been  improperly  built  by  the  builder,  the  defendant  having 
no  knowledge  thereof ;  the  plaintiff  was  thereupon  nonsuited.  The 
rule  was  obtained  to  set  aside  this  nonsuit,  and  the  question  which 
the  Court  had  to  determine  was  what  was  the  extent  of  the  obli- 
gation of  the  defendant  as  to  the  security  of  the  shed  in  which  he 
lodged  the  plaintiff's  carriages.  Blackburn,  J.,  in  a  luminous  and 
clear  judgment,  gives  the  judgment  of  the  Court  (Mellor  and 
Lush,  JJ.)  After  referring  to  a  number  of  cases,  his  Lordship 
says :  "  There  is,  we  think,  a  real  difference  between  the  case  of 
one  who  supplies  a  carriage  or  a  seat  on  a  temporary  stand,  which 
is  in  the  nature  of  a  chattel,  and  one  who  supplies  room  for  goods 
in  a  permanent  building.  We  think  we  must  take  notice  of  the 
fact  that,  in  the  general  and  more  ordinary  state  of  things,  a  ware- 
houseman or  livery-stable  keeper  is  tenant  of  the  building  in 
which  he  lo<^es  the  goods  entrusted  to  him ;  and  we  know  that  in 
the  ordinary  case  of  lessor  and  lessee,  there  is  no  implied  contract 
on  the  part  of  the  landlord  to  his  tenant  that  the  building  should 
be  fit  for  the  purpose  for  which  it  is  let,"  and  refers  to  Hart  v. 
WvndBor: 

The  case  of  Hart  v.  WimUor  was  an  action  for  the  rent  of  a 
honse  and  garden  ground.  The  defendant  pleaded  that  the  house 
nvas  demised  to  the  defendant  for  the  purpose  of  inhabiting  the 
same,  that  before  and  at  the  time  of  the  agreement,  and  also  when 
the  defendant  removed,  and  from  thence  until  and  when  he  quit- 
ted and  abandoned  the  possession  of  the  same,  it  was  not  in  a  fit 
state  and  condition  for  habitation  of  the  same,  and  that  it  was  not 
fit  for  the  defendant  to  inhabit  the  same,  &c.,  and  that  the  defend-^ 
ant  could  not  reasonably  inhabit  the  same,  or  have  any  beneficial 
occupation  of  the  same.  The  jury  having  found  for  the  defend- 
ant on  the  issue  raised  on  this  plea — Held,  on  motion  for  judg- 
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•mefit  noil  obdante  veredicto,  thatt  the  pica  was  no  imawer  to  Ae 
Acticin.  Park,  B.,  ih  giving  the  judgment  of  the  Court,  flays: 
"  The  point  to  be  considered  is,  whether  the  law  implies  any  eon- 
trisict  as  to  the  coildittdn  of  the  pr<]^[)erty  demised,  Inhere  there  is  a 
l€SL%  of  a  certain  aisoertaiiied  subject,  being  real  property,  and 
that  lease  is  made  for  a  parficular  olgect"  After  referring  to 
fseVeral  cases,  the  leartted  Baron  further  observes:  "We  lire  all 
of  dpiiiion,  -ibr  these  reasons, 'that  there  is  no  cdiiir^,  still  less  a 
conditldh  implied  by  *fetw,  on  the  demise  of  real -property  only, 
thHt  it  IS  fit  for  the  purpose  for  whibhit  is  let.  The  principles  of 
the  common  law  do  hot  wai*rant  such  a  positt(»ii,  and  fhdtigh  in  a 
case  of  a  dWdlitig-hbiwe-faken  for  habitation  there  is  no  apparent 
irijustidfeih  impasing  k  <^ntriiCtof  this  nature,  the ^stoie  rule  nmst 
apply  'to  larid'taken  ^r  Other  piirposes,  for  btiilding  iipon  or  for 
cultivation,  aiid  there  "^'ould  be  no  lih^it  *lo  the  inconvenience 
which  would  «nsue." 

And  Alde^n,-B.,  in  the<*a8e  of  itftfmv.  Ptitten:  "The'tenant 
oitght  to  c&cifllmiile 'the  house  before  he  taltr^  it." 

The  pMtitiff  hadiiti  opportunity  of  6(  Jrg  the  building,  and 
did,  With  Holilet!,  Ibdk  into  the  btiilding.  Ke  ^wras  'referred  to 
Mr.  Melick  as  to  what  quantity  he  had  Btorec^in  it;  iemd  the 
knowledge  he  has,  bases  it  iipoh  what  Mr.  Melick  said ;  the 
satffe  ^tir<ife  af  itifdfm'ation  was  open  to  the  plaintiff.  Implied 
warrantife  in  fe\v  are  bailifed  for  the  most  part  Upon  the  pre- 
sunS^  iht^tion  of  the  p^arties,  andoughtcertainly  to  be  founded 
on  and  with  a  just  regard  to  the  interest  of  the  party  who  is  sup- 
posed to  giVe'thfe'iVai*anly,  as  well  as  bn  the  party  to  \vh6m  it  is 
suppc»^  tb  biB  given,  "^i^re  the  inquij?y  Was  made  hy  the  phdn- 
tiff,  atid  the  answer  -by  Mr.  Holden^th^re  is  a  stdre  I'Hiere  Mr. 
Melidc  ttftd'saltitdr^d;  they  look  at  it.  Thete  wjas  no  waVMity 
implied  iii'this.  The'phdntiff  had  an  opportunity  of  eininining 
the  stdte  of  the  buiidmg,  as  Mr.-Holden  had. 

The  rule  must  be  teade  absolute  f<3lr  a  nonsuit. 

Drf:^,  J.  In  view  of  the  facts,  as  reported  to  us  by  my  brother 
Weldon,  who  triid  this  cause,  the  argument  of  it  seems  to  have 
covered  much  more  ground  than  was  necessary. 

Ifotwithstandirig  the  diecision  in  Hart  v.    Windsor,^  and  the 

M2M.&W.68. 


Digiti 


ized  by  Google 


EAffTElSl  TSRM:,  XLI.  VICT. 


67 


of  IdjeUiisb,  L.  J:.^  in  ^s/dn^  v*  Adeanc  ; '  apd  a^tbough  _ 

V.  Mmai)!^  miWibon  y«  Ikyoh  JSaUenj^ ace. diatinguishable 

the  present  case,  ^1  I  am  not  prepaced  to  sity.  that  th^ce 

;lit  not  be  other  circumatanoeB  under  wbiph^  when  a  boiv^e  wt^ 

L  for  a  partiealar  purpose,  the  Ifm  would  iiQply  a  oondijion 

'  warnntjr  that  it  waa  ^ea^0Qably  fit  for  the  purpose  for  wlu«b  it 

i  fio  1^    Ify  for  iA|9tonee>  th^  plaintifi^  had  been  Qon-resideiite 

Sf^t  ^hn,  aodi  had  wrMiten  to  the  defendai^tB  fix>i]^  abroad,. 

^.  lease  &om.  them,  for  a,  moAth  or  six  wee]$a,  tipro.  epi^- 

its  in  pfluaof  their  bajildings,  for  ste^g  a  <»];go  of  sf^t^  and 

iuficMnned  the  defe>^dants  that  the  bujlding  inusti  be  strong 

to  sustaixL  the  weight  of  200  tons;  a^^the  defendants, 

r  any  further  ^i^^popMleiji^  or  underatt^idi^,  had  leased 

|lo  tbsm  the  oonipi^frtj(QeDjfcs  in  qoestioij^,  I  ^pnld  not  like  to  say, 

viAoRt  fnr^er  oonsidaratiop,  tib^t  thjQ  fitness  of  tbe  bmldhag  Ibit 

■the  piupgsa  named  ^ifaa  not  an  impUed  condition  or  waiwv^  Uh 

1  tha  lease— a  part  of  the, contract  between  the  PflP^i|^«    X^  svy^h  a 

I  cass^  tha  pbintiffii  wonk)  have  no  oi^^^rtonity  of  et^^iamining  tb^. 

biuldiiig  (HT  of  exeripising  their  own  jndg46^nt,  a^^  oiuat  haye 

reliedi  entirely  o^  th,e  good  £i^th  ajnd  jodgo^ient  q^  thn  defendants. 

The  latter  woffid  have  said  or  dpne  nothing  to  (mf^}i£y  tjl^ 

aooeptanoe  of  the  ph^nti&^  proposal,  or  to  prompt  the  laitter  to 

inqniiy. 

Now  what  are  the  facte  in  the  present  case  ?  One  of  the  pkdn- 
ti&  applied  to  one  of  the  defendante  to  hire  two  compartments  in 
the  defendants'  building  on  a  wharf  in  Sauit  John.  Tb^  latter 
referred  the  plaintififa  ta  Mr.  Holden,  as  the  gentleman  who  had  ^ 
the  leasing  of  the  property  in  question,  on  behalf  of  the  owners. 
The  pfadntiffiaaaw  that  gentleman,  and  told  him  what  they  wanted ; 
that  they  wanted  to  lease  two  cos^partmenta  in  the  defendants' 
ba3diiig,far  sex  or  eight  weeks,  for  the  purpose  of  storing  a  cargo 
of  20Q  tons  of  salt.  While  negotiating  with  him  on  the  subject, 
they  inqi)iried  of  him  whether  the  buildnig  wascapable  of  holding 
200  tons  of  salt ;  to  which  inquiry  he  rallied  that  Mr.  MeUck, 
not  long  before  that,  had  had  these  compartmente  both  filled  with 
Bah.  And  this  is  the  representation  or  warranty  upon  which  the 
pUntifib  rely  to  sustain  their  action. 
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1878  Without  stopping,  at  present,  to  consider  whether  Mr.  Holden 

Taylor  had  authority  to  bind  the  defendants  by  any  representations  or  war- 
ranty he  might  make,  let  us  see,  assuming  that  he  had  sucli 
authority,  what  this  statement  amounts  to. 

It  seems  to  me  that  it  was  just  the  reply  which  an  honest,  cau- 
tious man  would  make,  who  did  not  desire  to  deceive  the  defend- 
ants on  the  one  hand,  or  to  subject  his  principals  to  unnecessary 
liability  on  the  other.  It  is  not  a  categorical  answer  to  the  ques- 
tion put  to  him  :  it  is  such  a  one  as  might  have  put  the  plainlifis 
on  inquiry ;  and  if,  on  inquiry,  they  were  led  to  entertain  doubts 
as  to  the  sufficiency  of  the  building,  would  have  suggested  to  them 
the  expediency  of  examining  it.  It  is  no  warranty ;  on  the  con- 
trary, it  repels  even  the  implication  of  one,  which  might  possibly 
have  arisen  had  the  parties  been  silent  on  the  subject.  It  is  only 
a  representation  that  Mr.  Melick  had  had  both  the  compartments 
filled  with  salt.  It  was  just  as  if  he  had  said :  "  You  have  asked 
me  a  question  that  I  cannot  answer.  I  cannot  say  whether  the 
building  will  bear  the  weight  of  200  tons  of  salt  or  not.  I  know 
that  Mr.  Melick  has  had  the  compartments  which  you  want  filled 
full  of  salt ;  if  they  will  hold  200  tons  of  salt,  then  Mr.  Melick 
had  that  quantity  in  them ;  that  is  ail  I  know  about  the  matter. 
If  you  desire  to  know  more  I  cannot  give  you  the  information  ; 
and  caveat  lessee." 

There  is  not  a  syllable  of  evidence  to  sKow  that  the  representa- 
tion which  Mr.  Holden  made,  as  to  Mr.  Melick's  having  had 
these  compartments  filled  with  salt,  was  untrue.  And  Mr.  Bur- 
bidge's  argument  repudiated  the  idea  of  fraud,  in  the  sense  of 
moral  turpitude,  being  imputed  to  Mr.  Holden. 

Under  these  circumstances,  I  cannot  find  any  evidence,  as  re- 
ported to  us  by  the  learned  Judge  who  tried  the  cause,  which  will 
sustain  any  of  the  counts  in  the  declaration  in  this  cause,  or  which 
should  have  been  left  to  the  jury.  The  findings  of  the  jury,  there- 
fore, on  the  questions  submitted  to  them  are  immaterial ;  and  1 
think  that  the  rule  should  be  made  absolute  for  a  nonsuit. 

The  conclusion  at  which  I  have  arrived,  as  to  the  nature  and 
efiect  of  Mr.  Holden's  representation,  renders  it  unnecessary  for 
me  to  express  an  opinion  upon  another  question,  which  was  very 
much  discussed  on  the  argument,  viz.,  as  to  his  authority  to  war- 
rant the  fitness  of  the  building  for  the  purpose  for  which  it  was 
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wanted,  or  to  make  any  representations  on  the  subject,  so  as  to  bind        ^878 
his  principals.  Taylor 

I  must  say,  however,  that  I  am  much  impressed  with  the  lan- 
guage of  Lord  Abinger,  in  Comfoot  v.  Fotoke:^  "When  the 
owner  of  a  house  or  a  farm  employs  an  agent  to  negotiate  and 
settle  the  terms  of  a  contract  for  letting  the  one  or  the  other — 
more  especially  when  the  tenant  has  been  referred  to  tlud  agent  for 
particulars,  can  it  be  doubted  that  the  party  treating  with  that 
agent  is  entitled  to  consider  him  as  the  proper  source  of  all  infor- 
mation that  it  may  be  necessary  for  him  to  possess,  with  a  view  to 
making  his  contract?  Or  that,  for  the  purposes  of  such  contract, 
any  representations,  material  to  the  subject  of  inquiry,  must  be 
ccmaidered  as  if  made  by  the  principal  ?'^ 

If  the  plaintifis  applied  to  the  defendants  to  lease  these  com- 
partments for  storing  salt,  and    were  referred  by  them  to  Mr. 
Holden,  as  their  agent  for  leasing  the  property,  it  does  seem  to 
me  that  they  might  reasonably  assume  that  he  was  invested  with 
authority  to  answer  a  question  such  as  was  put  to  him.     Had  he 
replied  to  it  less  cautiously  than  he  did,  and  told  them  that  it 
would  sustain  the  200  tons  weight,  I  fail  to  see  how  the  defend- 
ants could  escape  responsibility,  by  repudiating    his  authority  to 
make  such  a  statement.     Why  should  the  plaintifis,  after  having 
.  received  an  answer  to  a  question  so  material  to  the  purpose  for 
^hich  the  defendants  had  sent  them  to  Mr.  Holden,  be  expected 
forthwith  to  return  to  the  parties  who  had  so  referred  them  to 
him,  and  inquire  whether  or  not  he  was  authorized  to  make  it? 

Mr.  Holden's  cautious  answer,  however,  saves  us  the  necessity 
of  deciding  the  question  of  his  authority. 
I  think  that  the  rule  must  be  made  absolute  for  a  nonsuit. 

Fisher  and  Wetmore,  J  J.,  concurred. 

Allen,  C.   J.,  not  having   heard   the    argument,  gave  no 
opinion. 

Rule  absolute  jw  nonsttit. 


6M.&W.  358. 
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law  i^WEjLPQN  v.  VAUGHAN  w  ax. 

'^  Aammpait — Contract — Damages — Accord  and  satisfaction — Qmr 

structiofiofoonirajBL 

Declaration  that  plaintiff  was  part  owner  of  a  vesaeli  and  had  entire  charge 
thereof  as  ship's  husband ;  that  in  conaidentjion  that  pliunUff  would  con- 
sign her  to  defendants,  who  weire  merchants  in  Liverpool,  and  employ  them 
to  act  as  his  agents  in  EnghuuL  they  undertook  that  they  would  follow  plain- 
tiff's directions  oa  to  the  yewel,  and  would  not  charter  not  send  hex  on  any 
voyage,  except  as  ordered  by  plaintiff,  and  with  his  consent^nd  it  then  alleged 
a  breach  of  tne  agreement  On  the  trial,  it  appeanid  that  £.  V.,  a  Iwother  of 
d^^ant's,  had  obtained  irom  plaintiff  a  share  in  the  vesseL  the  purchase 
being  effected  by  one  of  the  defendants ;  and  it  was  also  shewn  that  the  agree- 
ment between  the  i>aitie8>  was  aA  alleged  in  the  dedajcation^  Defenda^ta  went 
to  a  laige  expense  in  coppering  the  vessel,  contrary  to  plaintiff's  directipofi, 
and  sent  her  on  a  voyage  of  which  he  ^approved.  Plaintiff  wrote  defend^ 
aats,  complaining  ot  their  conduct,  and  plotting  agajnst  the  expense  in- 
cun«d.  Defendtmts  replied,  denying  any  agreement  that  plaintiff  shonld 
have  the  sole  management.  Plaintiff  agam  wrote,  referring  to  the  hct  that 
defendants  complained  of  the  "eterna^l  pickerin^B",  and  that  it  wa^  not  their 
fault.  Plaintiff  then  stated  in  detail  his  groui^s  of  complaint  against  de- 
fendants, (which  were  sub(stantiaUy  the  same  as  alleged  in  the  dec&ration  in 
this  action),  and  dosed  with  the  words:  "  To  end  the  matter,  if  your  brother 
will  dispose  of  his  quarter,  I  will  purchase  it,  say  for  $4^200,  in  cash."  De- 
fendants accepted  tl^  aSBar,  as^  it^  transfetr  wim)  made  to  pkuoti^  on  his  pay- 
ing the  sum  named. 

Hm,  (per  Allek,  G.  J.,  ai^d  Fibhbb  and  Wbtmobs,  JJ.,)  that  there  had  been 

SXK  apooid  and  Batis&cti.on,  and  thi^  plaintiff  should  be  nonaait^  (Px^ipry  i-y 
issenting.) 

Aasun3|jfiit  tried  at  the  Saint  Johja  Circuit  before  Allen,  C.  J. . 
The  facts  will  be  found  fully  stated  bx  the  judgmeo^t  of  His  Hoii^or, 
Mr.  Justice  Duff.    The  plaintiff  Ttras  nonsuited  on  the  trial,  and 
a  rule  nim  beiog  thereuj^n  objtaini^  to  set  aside  the  nonsuit^  on 

June  19.  Paimerj  Q.  C,  and  IMck,  Q.  C,  shewed  caus^;  aud 
S.  B.  Thomsonj  ^.  C,  aud  ^.  McLeod^  si^pported  the  rule. 

The  following  cases  and  authorities  w^e  cited :  Flocktmi  v. 
Hall;^  Bolckow  v.  Seymoxw  ;^  Hardmg/n  v.  B^lOiouse  ;'  Chit. 
Con.  841 ;  Pars.  Con.  249 ;  Smith  v.  Thmpsoyi.* 

Oiir.  adv.  vulf. 

The  following  judgments  were  now  delivered  : 

Duff,  J.  This  is  an  action  of  special  assumpsit,  brought  by 
the  plaintiff  against  the  defendants,  who  are  merchants  and  ship- 
brokers  in  Liverpool,  England.  The  declaration  contains  but  one 
count ;  in  which  it  is  alleged  that  the  defendants,  at  the  time 
of  the  making  of  die  promise,  <S^.,  were  merchants  in  Liverpool 

'  14  Q.  B.  379 ;  S.  C.  16  Q.  B.  1039.         « 17  C.  B.,  N.  S,  107. 
'9M.&W.596.  *8C.  B.  44. 
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EngkiDd,  to  ndt,  ^.,  under  then&me,  style  and  firm  of  "  Vsaghan  1878 
Brothers  &  Co/' ;  that  the  plairitiff  ^Was  interested  in  and  part  Wto^don 
owner  of  a  certtiin  bfirqne  (billed  the  "  Ansell,"  a(nd  had  the  entire  vauohaw. 
charge  tfaei^f^  as  ships  hosband,  and  also  had  the  sole  manage- 
ment of  the  business  of  the  said  betrque  or  vessel,  and  tiie  direc- 
tion of  the  voyages  thereof.  That  the  said  barque  was  then 
lying  at  the  port  of  Saint  John,  about  to  sail  for  Liverpool 
itforesaid ;  and  tiieretlpon,  in  (consideration  that  the  plaintiff  would 
consign  her  to  the  defendants,  on  her  arrival  in  Liverpool,  and 
would  retain  sind  employ  the  defendants  to  act  as  his  agents  and 
brokers  in  England,  for  and  inTOgard  to  the  said  barque,  and  the 
business  connected  therewith,  for  certain  commissions  to  be  paid 
to  them  by  the  said  plaintiff,  they,  the  said  defendants,  undertook 
and  proBusecl  the  plaintiff  tbnt  whilst  they,  the  said  defendants, 
should  be  soeh  i^nts  and  brbkete,  they  would  obey  and  follow 
the  directi<>ns  of  the  plaintiff  in  regard  to  the  ssdd  barque  or  ves- 
sel, and  also  as  to  wliat  voyages  she  should  go ;  and  that  they 
would  not  charter  or  send  the  said  barque  on  any  voyage  exoept 
OS  thereto  Erected  and  ordered  by  the  said  plaiintaff,  and  with  his 
consent  imd  approbation,  to  wit,  <&c. 

AverniBit :  that  the  plaintiff,  trusting  and  confiding,  &te,,  did 
afterwards,  to  wit,  Ac.,  consign  the  said  barque  to  the  defendants. 
On  her  axrival  at  ttiiverpool  aforesaid,  and  did  retain  and  employ 
them  as  his  agents  tod  brokers  as  aforesaid  in  regard  to  the  said 
barque,  and  the  business  connected  therewitii,  for  certain  oommis- 
Biomy'Ac.,  to  be  paid  to  them  by  the  said  plaintiff ;  thdt  on  the 
^urrival  of  the  isaid  bttrque  Ht  Liverpool  ledbreiiaid,  the  plaintiff  did 
direct  and  order  the  defendants  not  to  copper  or  sheath  her;  but 
as  soon  as  she  should  have  discharged  her  inward  cargo,  to  chartei* 
her  on  'the  best  terms  for  a  vojrago  for  any  port  or  ports  on  the 
eontin^t  of  America,  north  of  Baltimore. 

Breach :  that  defendants,  against  the  direction  and  orders  of  the 
plaintiff,  and  without  his  consent  land  approbation,  coppered  and 
sheathed  the  barque,  and  thereby  and  therefor  expended  a  lai^ge 
sum  of  money,  to  wit,  &c.,  which  the  plaintiff  was  forced  and 
obliged  to  pay ;  and  further,  that  against  the  plaintiff's  orders  and 
directions,  and  without  his' consent  or  approbation,  the*  defendants 
duurtered  and  sent  the  said  barque  on  n  voyage  to  New  Orleans, 
in  the  Gulf  of  Mexico,  a  port  not'UOrthof  Baltimore,  but  a  great 
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distance  south  of  it ;  and  in  the  coarse  of  the  said  voyage,  and  in 
consequence  thereof,  the  plaintiff  not  only  had  to  expend  a  large 
sum  of  money,  to  wit,  &c.,  in  and  about  the  said  barque  and  her 
disbursements,  which  otherwise  he  would  not  have  done,  but  he 
also  thereby  sustained  great  loss  and  damage,  and  was  deprived  of 
great  gains  and  profits,  amounting  to  a  large  sum  of  money, 
to  wit,  &c. 

To  this  declaration,  the  defendants  pleaded  (before  "  the  Com- 
mon Law  Procediu^  Act,  1873," came  into  force)  the  General  Issue. 

On  the  trial  before  the  learned  Chief  Justice,  at  the  Saint  John 
Circuit,  in  Augast,  1876,  the  following  facts  appeared  in 
evidence : 

On  the  1st  of  March,  1868,  the  plaintiff  was  registered  owner 
of  48-64  shares  in  the  barque  "  Ansell,"  then  lying  in  the  harbour 
of  Saint  John ;  and  Richard  S.  Deveber  and  James  S.  Boies 
Deveber  were  registered  owners  of  the  remabmg  16-64  shares. 
James  Vaughan,  one  of  the  defendants,  being  then  in  St.  John, 
called  on  the  plaintiff,  and  suggested  to  him  the  expediency  of  his 
having  an  agent  in  Liverpool  to  look  afler  the  vessel  there.  He 
spoke  of  purchasing  an  interest  in  her  himself;  and  the  plaintiff, 
afler  consulting  with  his  co-owners,  finally  agreed  to  sell  him  one- 
fourth  interest  in  her  for  $4000.  And,  on  the  part  of  the  plain- 
tiff, it  also  appeared  that  he  then  employed  the  defendants  as  his 
agents,  in  connection  with  the  vessel  in  Liverpool ;  but  upon  the 
express  and  distinct  understanding  and  agreement  that  he  should 
retain  die  entire  management  and  control  of  her.  And  thereupon, 
by  Mr.  James  Vaughan's  direction,  the  plaintiff  transferred  one- 
fourth  of  the  barque  into  the  name  of  Edwin  Vaughan,  [on  the 
26th  June,  1868. 

Mr.  James  Vaughan  had  been  informed  by  the  plaintiff,  in  the 
course  of  their  n^otiation,  that  there  was  a  leak  in  the  vessel, 
which  the  latter  had  been  unable  to  discover ;  that  he  did  not 
intend  to  have  her  coppered  imtil  it  was  found  out ;  and  that, 
therefore,  she  must  be  kept  in  tlie  North  Atlantic  in  the  mean- 
time. 

She  was  despatched  from  St.  John  about  the  29th  June,  1868, 
consigned  to  the  defendants  at  Liverpool,  with  a  letter  of  instmo- 
tions  from  the  plaintiff,  to  send  an  outward  freight  to  St  John  or 
Boston,  or  some  port  not  south  of  the  latter  place. 
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On  the  arrival  of  the  vessel  at  Liverpool,  the  defendants  pro-        1878 
ceeded  to  copper  her ;  and,  against  the  plaintiff's  instructiona,  they     Weldon 
sent  her  to  New  Orleans. 

An  angry  correspondence  between  the  plaintiff  and  defendants 
ensned,  which  was  continued  for  about  fifteen  months ;  and,  in  the 
course  of  which,  the  plaintiff  claimed  to  represent  three-fourths  of 
the  vessel — that  is  to  say,  his  own  shares  and  those  of  the  Messrs. 
Deveber ;  he  asserted  that  he  ought  to  manage  and  control  her, 
and  charged  the  defendants  with  disobedience  to  his  orders.  In  a 
letter  under  date  of  31st  August,  1868,  addressed  to  the  defend- 
antS)  he  enumerates  a  variety  of  grounds  of  complaint  against 
them ;  and,  amongst  others,  that  they  had  improperly  discharged 
Captain  GFaham,  the  master  who  had  taken  her  to  Liverpool,  and 
sabstitnted  for  him  a  relative  of  their  own,  Captain  Thomas 
Vaughan ;  that  they  had,  without  any  authority,  coppered  the 
vessel  in  Liverpool,  at  a  heavy  expense ;  and  that,  contrary  to  hi.s 
express  instructions,  they  had  sent  her  to  a  southern  port,  viz., 
New  Orleans.  And  against  all  these  things,  especially  the  cop- 
pering of  the  vessel,  as  well  on  his  own  behalf  cw  jor  ilie  Messrs. 
Deveber,  he  protested,  as  having  been  wholly  unnecessary  and 
unauthorized. 

In  a  subsequent  letter,  of  date  28th  September,  1868,  he  in- 
formed the  defendants  that  the  Messrs.  Deveber  concurred  with 
him  in  the  view  which  he  had  taken  of  their  conduct  in  relation 
to  the  vessel. 

Again,  on  the  2d  November,  1868,  he  wrote  to  them  as  follows : 
'^  I  must  reiterate  what  I  have  already  stated  :  that,  in  coppering  ' 
her,  you  didsovnihout  the  consent  of  the  other  oxcners,  and  incurred 
a  heavy  expense  wiihaat  consuUing  their  toishes.  And  also,  in  send- 
ing her  to  New  Orleans,  you  acted  contrary  to  the  instructions 
contained  in  my  letter,  which,  to  my  mind,  expressed  very  clearly 
upon  what  voyage  I  wished  the  vessel  to  proceed ;  and  which  / 
caimder,  as  representing  three-fourths  of  tlie  vessel,  I  luid  a  right  to 
direet.^^  He  also  told  them  in  that  letter  that  Messrs.  Deveber 
concurred  with  him  in  thinking  the  extra  expense  incurred,  l)y  the 
dismissal  of  Captain  Graham,  was  unauthorized,  and  one  impro- 
perly incurred. 

The  defendants,  on  the  other  hand,  denied  the  existence  of  any 
agreement  or  understanding,  whereby  the  plaintiff  was  to  have  the 
10 
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nafys  maBHgemeat  iwd  oontvo}  of  tbe  veBiel.  They  aUegedy  on  &e 
Weldost  contraiyy  thai  they  were  to  ma&f^  her  in  Liverpool ;  and  tint  it 
was  upon  thai  wndergUmding  only  that  they  beeame  furdm^ers  of  a 
sluire  in  her,  And>  having  the  maaagemeiit  of  h^  in.  lirerpcK)!, 
th^  say  that  they  aetecl  for  the  best  interests  of  all  coaeerned  in 
copperiag  her,,  and  sending  her  to  a  soullfaern  port  They  me^ert 
that  they  never  would  have  purchased  au  ijd&fegi  m  the  veasd  tet  mU, 
but  wUh  a  view  to  tJwir  hofcmg  the  numagement  of  her  m  Engkmd* 

Finally,  ou  17th  :November,  18«9,  the  pkiatiff  wrote  t»  the 
(lefeochintB  a  letter,  of  which  the  following  is  oa  ah^xact : 

'^  You  are  well  a^▼l»re  that  thc^  are  oSier  oicnerewho  are  equally 
(imalligpei  with  ilie  conduct  of  the  matter  by  yout/and  the  loaaes 
the  bcQN|:«te  has  sustained  by  yo^m^  amtming  the  resp&nmbSityL 

^^  Yon  complain,  both  in  your  letter  to  me  as  well  as  m  ibai  Uy 
Cndlip^  &  Snider,  of  the  eiemal  bickering^  and  you  say  it  »  not 
your  fault.  In  reply  :  had  I  not  reason  to  find  fimlt,  whea  mj 
instructions  were  not  only  disregarded^  but  what  I  retfaested  Mot 
to  be  done  was  done,  and  at  owners'  expense ;  and  the  property 
treated  as  if  neither  Mr.  Devdber  nor  I  had  any  interest?  Yea 
were  only  my  agents;  and  if  you  acted  this  way,  I  had  a  rigb^  to 
complain,  and  you  gave  me  every  occasion. 

^*  To  end  the  nystUer :  if  your  brother  wishes  to  dispose  of  his 
quarter,  I  will  purchase  it,  say  for  $4,200  in  cash,  on  proper  trans- 
fer, after  cBscharge  at  Woolwich." 

The  defendants  accepted  this  oflTer,  and  they  procured  a  trmirtfrr 
to  be  made  by  Edwin  Yaughan,  to  tlie  plaintiff,  of  the  quarter  of 
the  vessel  which  stood  in  his  name,  upon  payment  by  the  plaiatiiF 
of  |4,200> 

The  learned  Chief  Justice,,  on  the  trial,  held  that  the  letter,^ 
coupled  with  the  aoc^tance  of  it  by  the  defendants^  and  the  tsans- 
fer  of  his  share  m  the  vessel  by  Edwin  Yaughan  to  the  plaailiffi 
opa?ated  as  an  aoeord  and  satisfaction  of  tbe  j^ntiff  ^s  cause  of 
action ;  and  he  therefore  nonsuited  the  plaintiffr 

The  nonsuit  was  granted  on  the  sole  ground  that  there  had  been 
an  accord  and  satii^Aetion ;  but  the  defendants'  couasd,  o»  shew- 
ix>g  cause  against  a  rule  granted  to  set  aside  tbe  nonsuit,  claimed 
the  right  to  sustain  it,  not  only  upon  that,  but  also  upon  another 
ground  which  he  took  when  movii^  for  it  The  otfaeF  groond 
relied  upon,  on  the  argument,  was  the  non-joinder,  as  plaintil&,  of 
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tbe  Qtli«*  ccHowaen.     It  was  urged  that  the  intereBt  being  joint,  . 
&e  prondBB  most  be  joint  also. 

iif  ihetu^n  bad  been  brought  upon  an  implied  promiee,  that 

Hii^ht  be  true.     But  Ais  action   is  upon  an  exprese  oontraot, 

allied  to  have  been  made  by  the  defendants,  through  Mr.  James 

VaMgfaiui,  with  the  plaintiff  in  person,  as  part  owner  and  ship's 

irasbasd  of  'the  "  Ausell.'^    And,  ^^  where  an  agent  has  made  a 

contract,  in  the  subject  matter  of  which  he  has  a  special  interest 

or  property,  whether  he  professed,  at  the  time,  to  be  acting  for 

lunu^  or  not,  he  aoquires  personal  rights,  and  may  maintain  an 

adicm  upon  the  contract  in  his  own  name,  without  any  distinction, 

whc^er  his  principal  is  or  is  not  entitled  also  to  similar  rights  and 

Tetaedies  on  the  same  contract:"  (Story  on  Agency,  sec.  393.)    So 

a  master  and  part  owner,  having  iiie  managemait  of  the  vessel, 

m9»  hdd  entitled  to  maintain  an  action  against  the  conrngneeBUfon 

Ab  ecmtract  with  him  contained  in  the  bill  of  lading :  Gavftiiom 

V.  TrickeL^     It  was  a  special  contract  with  him,  upon  which  an 

action  woald  lie;    although,  possibly,  all    the  owners  might 

have^maintained  au  action  on  an  implied  promise  to  them,  in 

respect  of  flieir  joint  interest.     In  my  opinion,  therefore,  there  is 

nothiiig  in  ibis  ground  of  nonsuit. 

The  substantial  question  is,  whether  the  pr<q»06al  contained  in 
Ae  plaintiff 's  letter  of  17th  November,  1869;  the  aoeeptanoe  of 
it  by  die  defendants ;  and  the  transfer  by  Edwin  Yat^han  of  his 
intereat  in  the  '^  Ansell ''  to  the  plaintiff,  amounted  to  an  accord 
and  satiafactian.  The  solution  of  this  question,  I  think,  must 
depend  -i^qii  the  construction  to  be  put  upon  the  plaintiff's 
loMer. 

Although  the  words,  '^  to  end  the  matter,''  may  certainly  bear 
tbe  oonstruetton  which  the  learned  Chief  Justice  has  put  upon 
them,  it  seems  to  me  to  be  a  somewhat  forced  and  constrained  one. 
This  is  notrdie  most  appropriate  language  in  which  to  express  the 
Mtiafafti^*"  of  a  debt  or  the  release  of  a  cause  of  action.  To  pay, 
to  settleor  satisfy,  release  or  disdiarge,  are  the  words  bestadapted, 
aad  ufloaBy  employed,  for  that  purpose.  And  Mr.  Weldon  is  a 
profaonianal  man,  of  high  standing,  who  well  understood  what 
laDgm^  to  use,   if  he  desired  to  express  an  intention  :to  release 
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the  defendants  from  any  causes  of  action  which  he  liad  against 
them.     And,  if  his  proposition  was  to  purchase  back  at  a  given 
price  the  share  in  the  ^^  Ansell "  which  he  had  sold  the  Vaughans, 
and  to  accept  the  transfer  of  it  in  satisfaction  of  his  claims  against 
the  defendants,  his  professional  experience  and  habits  of  thought 
would  at  once  have  dictated  to  him  the  most  appropriate  language 
in  which  to  express  it.     I  would  not  expect  him  to  use  such  lan- 
guage as  this,  which,  if  it  imports  such  an  intention  at  all,  does  so 
in  an  indirect  and  very  awkward  manner.     It  is  true  that  inrhen  a 
man  pays  his  debts,  he  puts  an  end  to  them ;  and,  when  a  cause  of 
action  is  released  or  dischai^ed,  it  has  ceased  to  exist ;  but,  in 
common  i)arlance,  a  man  about  to  pay  his  debts,  does  not  tell  us 
that  lie  is  going  to  put  an  end  to  them ;  neither  does  a  creditor 
about  to  release  causes  of  action  against  anotlier,  say  that  he  is 
about  to  discontinue  them.     To  put  an  end  to  debts  and  liabilities 
is,  at  most,  but  a  fiffurative  mode  of  expressing  that  they  are  paid 
or  discharged. 

I  think  that  the  language  here  is  capable  of  a  construction  in 
accordance  with  its  literal  meaning,  and  more  c:  insistent  with  the 
previous  correspondence  and  with  the  context  of  this  letter. 

Throughout  all  the  previous  correspondence,  almost  every  letter 
which  the  plaintiff  wrote — ^with  the  exception  of  the  first  letter  of 
instructions — had  been  filled  with  recriminations  and  charges  of 
disobedience  to  his  orders,  with  r^ard  to  coppering  the  vessel, 
sending  her  to  New  Orleans,  discharging  the  master,  subjecting 
the  owners  to  unauthorized  and  unnecessaiy  expenses,  &c.  And 
in  all  of  these  he  informed  the  defendants  that  the  Messrs.  De- 
veber  concurred  with  him ;  and,  as  well  on  their  behalf  as  his  own, 
he  protested  against  the  defendants'  conduct. 

At  length,  the  defendants,  becoming  annoyed,  wrote  to  Messrs. 
Cudlip  &  Snider  a  letter,  in  which  they  complained  of  the  ^^  eternal 
bickerings ''  of  the  plaintiff.  Whether  or  not  the  letter  of  17th 
November  was  elicited  in  reply  to  the  one  which  the  defendants 
had  written  to  Cudlip  &  Snider,  does  not  very  clearly  appear.  But, 
at  all  events,  it  does  reply  to  those  portions  of  that  letter  which 
reflect  upon  the  plaintiff,  as  being  the  author  of  these  continuous 
complaints.  These  *'  eternal  bickerings^'  with  which  the  defend- 
ants had  charged  him,  are  the  subject,  the  theme,  the  text,  so  to 
speak,  of  the  letter  of  the  1 7th  November.    It  was  of  these  the 
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defendants  had  complained ;  it  is  these  which  the  plaiiitiif',  in  that . 
letter,  seeks  to  justify ;  and  it  is  these,  in  my  opinion,  which  he 
proposes,  in  that  same  letter,  to  ^^  put  an  end  to."  He  repels  his 
sole  responsibility  for  them,  reminding  the  defendants  that  there 
were  '^  other  owners  as  well  as  himself,"  who  were  dissatisfied  with 
their  conduct ;  he  justifies  them  by  referring  to  the  repeated  dis- 
obedience of  his  orders  by  the  defendants.  He  significantly 
alludes  to  the  unauthorized  assumption  on  their  part,  of  a  right  to 
manage  and  control  the  vessel,  as  the  source  of  all  the  trouble. 
And  when  it  is  borne  in  mind  that  the  defendants  claimed  to 
exercise  this  right,  only  as  incident  to  the  interest  in  the  vessel 
which  they  had  purchased  from  the  plaintifi^,  and  which  stood  in 
the  name  of  Edwin  Vaugban»  surely  there  can  be  no  doubt  as  to 
what  the  plaintiff  intended  by  the  proposal  which  he  made.  It 
was  to  end  the  matter  about  which  they  had  complained,  and 
which  was  the  subject  of  the  letter  he  was  then  writing.  He  says : 
'^  If  you  claim  a  right  to  control  the  vessel  in  consequence  of  the 
share  in  her  which  you  purchased  from  me,  let  Edwin  Vaughan 
re-oonvgr  it  to  me,  and  I  will  pay  him  its  present  value ;  you  will 
then  have  no  excuse  for  assuming  the  authority  over  her,  which 
both  Messrs.  Deveber  and  I  deny  your  right  to  exercLse ;  you  will, 
therefore,  cease  to  assume  it ;  then  will  there  no  longer  be  cause 
of  complaint  on  our  part,  and  these  '  eternal  bickerings '  will  be 
put  an  end  to." 

By  this  mode  of  construction,  the  consistency  of  the  whole 
context  is  maintained ;  and  the  language  which  the  plaintiff  has 
used  will  be  given  its  exad  Uteral  meaning.  No  other  construc- 
tion, it  seems  to  me,  will  preserve  the  literal  meaning  of  the  words 
employed ;  be  consistent  \rith  the  context,  or  with  the  previous 
corrospondenoe,  in  the  light  of  which  the  letter  must  be  read.  The 
moment  we  attempt  to  apply  the  language,  in  its  figurative  sense, 
as  importing  a  satis&ction  of  the  causes  of  action  existing  against 
the  defendant,  or  payment  of  their  debts,  we  get  into  difficulty. 
In  that  sense  it  is  not  applicable  to  the  context  at  all.  We  must 
ignore  the  rest  of  the  letter  of  17th  November,  and  go  back  to 
the  previous  correspondence.  In  that  letter  the  plaintiff  was  not 
putting  forward  any  claims  for  damage,  or  threatening  any  action ; 
he  was  only  answering  charges  which  were  made  against  him  by 
the  defendants,  and  justifying  his  frequent  complaints.    And  if 
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vfe  read  it  as  a  proposal  for  satisfaotion  of  the  JbonagOB  oomplamed 
of  in  previous  letters,  such  a  reading  mvolves  an  attempt  cm  die 
part  of  the  plaintiff  to  exercise  an  authority  wliick  at  deeB  not 
appear  that  he  possessed.     He  might  well  promise  iSkat  ^h»  bick- 
erings should  be  put  an  end  to,  when  he  should  become  ±he  owmr 
of  Edwin  Yaughan's  share  in  the  vessel,  because  it  was  a  proDiise 
on  his  own  behaJf  only.     But  how  could  he  undertake  ^mt  Ihe 
Messrs.  Deveber  would  not  press  their  claims  in  a  Court  of  Iitew  ? 
As  ship's  husband,  he  had  no  authority  to  compromise 
rights  of  action  vested  in  his  oo-ownerB ;  still  leas  to  aooqpt : 
fer  of  property  to  himsdf  in  satisfaction  of  diem.     But  the  affim- 
ation  of  both  these  propositions  is  involved  in  the  aaBiunpiion 
that  he  proposed  to  accept  a  transfer  of  Edwin  Vau^an^s  share 
in  the  vessel  in  satisfaction  of  the  claims  previously  asserted. 

And,  in  my  opinion,  great  violence  would  have  to  be  done  to 
tlie  previous  correspondence,  in  order  to  read  the  language  as  a 
proposal  for  the  satisfaction  of  his  own  individual  chdms  agakist 
the  defendants.  Throughout  all  that  correspondence,  for  menlhs, 
he  has  been  remonstrating,  complaining,  and  pratestingi  not  for 
himself  alone,  but  as  well  on  behalf  of  the  Messrs.  Bervebtf  as 
for  himself.  Even  in  this  very  letter — ^whilst  repeflling  the  duurge 
which  the  defendants  made  against  himself  individually — liieadea 
of  the  joint  interest  and  joint  satisfaction  is  kept  praminenify  in 
view.  And,  to  me,  it  seems  a  most  unnatural  construofetony  io 
assume  that  the  idea  which  had  pervaded  the  plainttJOf's  mind  for 
montlis,  and  which  had  been  expressed  in  all  his  pMvious  eones- 
pondence,  and  was  even  carried  into  this  letter,  was  suddenly  £Eff- 
gotten  or  dropped  in  the  last  sentence. 

I  cannot  help  thinking  that  some  confusion  has  arisen  from  hav- 
ing adopted  the  figurative  expression,  as  the  literal  meaning  of  the 
language*  which  the  plaintiff  has  employed.  Qnoe  assume  that 
saying  to  put  an  end  to  a  men's  debts  is  the  same  as  saying  to 
pay  them ;  that  putting  an  end  to  his  liabilities  is  the  literal  equiv- 
alent of  satisfying  or  discharging  them,  and  then  the  result  is 
easily  arrived  at,  that  to  put  an  end  to  the  "  bickerings ''  in  this 
case  involved  tlie  eaUndion  of  everything  that  ocourred  during 
their  continuance.  But  a  thing  may  bo  ended — ^that  is  to  say,  it 
may  cease  to  continue  for  the  future,  whilst  the  past  is  not  neces- 
sarily condoned  or  abn^ted.    We  speak  of  a  war,>or  alxuggk, 
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or  eoD<z0veBsy^a8  ended ;  aad  the  statement  is  not  at  all  inconais-  . 
tent  wiAi  theftet  that  the  casus  beBi  still  exists ;  that  the  wounds 
ii^ieted  m  the  straggle  i>eraaiii  unhealed ;  or  that  the  animosities' 
eBgenda!<ed  duidBg  the  contmvaisy  eontinue  unaasuaged.  And 
ean  we  not  say  that  tlie  ^' bickerings^'  shall  be  put  an  end  to^ 
whilst  Iheri^ts  and  liabilities  which  have  accrued  or  been  created 
during  thm  continuaBce  reaaain  anafiected  ? 

I  have  disenasej  thi»  case  ast  a  length  which  may  be  weu^isome ; 
bat  notat  a  greater  length  than  I  think  I  ought  to  do,  before  ven- 
tiuiog  to  dSSks  from  the  learned  Chief  Justice  and  all  my  brethren 
on  the  heneh*  Afber  the  most  careful  consideration  which  I  can 
give  the  case,.  I  fieel  ccmstrained  to  do  so.  I  cannot  collect  from 
theleter  of  17th  Nf^vember,  1869^  any  evidence  of  an  intention, 
Oft  the  p«rt  of  the  plaintiff^,  to  disdbarge  what  he  evidently  be- 
lieved, whether  erroneously  or  not,  I  will  not  now  say^  was  a  well 
founded  claim  against  the  defendants  for  large  damages.  I  think 
that  he  only  proposed  to  put  an  end  to  the  bickerings  about  which 
^  defeadaats  eomplained,  by  removing  the  cause  q£  them ;  and, 
in  my  opinion,  the  rule  for  a  new  trial  should  be  made  absolute. 

WsmoBE^  J.  It  appeared  on  the  trial  that  the  plaintiff  was 
owaer  of  certain  ^aves  in  the  barqne  ''  Ansell ;''  that  a  Mr.  De- 
veber  owned  oAer  shares^  and  the  defendeunts  substantially  also 
ha^  shares^  though  in  the  name  of  anothaf  brother,  amounting  to 
a  ^oarteF  intexest.  The  defendants  resided  in  Liverpool,  G.  R  ;^ 
the^aintiff  and  Iteveber  in  St.  John,  N.  B.  The  defendants  had 
taken  the  eeotrol  and  management  of  the  vessel  while  she  was  in 
England ;  they  had  gene  to  the  expense  of  coppering  her,  and  had 
deepetehed  &e  vessel  o&a  voyage  to  New  Orleans — ^all  against  the 
pUotiff 's  wishes,  as  he  allieged.  The  plaintiff  complained  of  this 
and  of  other  matters  ecmnected  with  the  vessel^  and  allied  that 
there  was  &  distibct  agreement  when  the  defendants  became  owner 
of  theqaiarter  interest,  between  the  plaintiff  and  the  defefndmdst^ 
that^  plaintiff  was  to  have  control  and  management  of  the  ves* 
8el«  This  the  defendants  denied,  allying  that  the  understanding 
and  agreement  was  that  the  defendants  were  to  have  the  control 
and  management  while  the  vessel  was  in  England,  and  but  for 
such  agreement  the  shares  pf  the  vessel  would  not  have  been  pur- 
chased by  defendtalas.  A  number  of  letters  between  the  plaintiff 
and  deliMObdantB,  in  reference,  aiaacmg  other  matters,  to  the  expenses 
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_  that  had  been  incurred  in  r^ard  to  the  vessel^  and  setting  forth 
the  plaintiff's  causes  of  dissatisfaction,  and  the  defendants'  reply 
thereto^  had  passed,  containing  a  good  deal  of  disputation  and 
contradiction  as  to  what  the  agreement  really  was,  each  party 
strongly  maintaining  their  several  positions.  Finally,  with  their 
respective  views  as  widely  apart  as  express  contradiction  could  well 
make  them,  the  plaintiiF  addresses  a  letter  to  the  defendants  dated 
17th  November,  1869,  in  which  he  asserts  his  right  to  control  and 
manage  the  vessel,  and  recapitulates  his  various  causes  of  com- 
plaint as  to  the  way  the  vessel  had  been  managed,  the  expenses 
that  had  been  put  on  her,  and  the  voyage  she  had  been  sent  upon, 
directly  contrary  to  his  direction,  which,  as  he  says,  should  have  con- 
trolled ;  he  then  makes  a  proposition  as  follows :  "  To  end  the 
matter,  if  your  brother  wishes  to  dispose  of  his  quarter,  I  will 
purchase  it,  for  say  $4,200  in  cash,  on  a  proper  transfer,  after 
discharge  at  Woolwich,"  which  proposition  was  acceded  to.  The 
transfer  of  the  quarter  interest  was  thereupon  made  to  die  plain- 
tiff, and  the  $4,200  paid,  the  whole  done  on  the  proposition  in  the 
])laintiff's  letter. 

On  the  trial,  which  was  for  the  very  causes  of  complaint  put 
forward  in  the  plaintiff's  letter  to  the  defendants  of  17th  Nov., 
1869,  the  learned  Chief  Justice  nonsuited  the  plaintiff,  he  being 
of  opinion  that  the  whole  matter  of  the  plaintiff's  cause  of  action 
was  settled  by  the  acceptance  and  carrying  out  of  the  terms  pro- 
posed in  the  plaintiff's  letter  of  the  17th  Nov.,  1869  ;  and  I  quite 
agree  with  his  Honor's  view.  The  proposition  in  plaintiff's  let- 
ter, to  my  mind,  was  not  a  mere  offer  to  purchase  the  quarter 
interest  in  the  vessel.  The  letter  is  predicated  upon  some  matter 
to  be  ended.  What  was  the  matter  to  be  ended  ?  What  could  it 
have  l^een  but  the  plaintiff's  causes  of  complaint^  as  stated  in  his 
letter  containing  the  offer  to  purchase?  All  these  difficulties  were 
to  be  ended  in  the  manner  proposed,  and  by  the  acceptance  of  and 
carrying  out  the  terms  of  such  proposition,  there  was  a  complete 
accord  and  satisfaction  of  plaintiff's  causes  of  complaint,  as  con- 
tained in  his  letter.  If  the  plaintiff  only  wanted  to  purchase  the 
quarter  interest,  why  did  he  put  forward  the  proposition  to  end 
the  matter  as  the  basis  of  his  negotiation[for  the  purchase?  Having 
done  so,  I  think  the  nuitter  was  ended  and  settled. 

I  do  not  think  it  at  all  necessary  to  refer  to  Mr.  Devdier's 
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rights,  as  we  are  simply  required  to  determine  upon  an  allied 
special  agreement  between  the  plaintiff  and  the  defendants. 

The  rule  to  set  aside  the  nonsuit,  I  think,  should  be  dis- 
charged. 

FiBH£B,  J.  I  have  fully  considered  this  case,  and  having  read 
the  judgment  of  my  learned  Brethren,  I  have  arrived  at  the  same 
conclusion  as  the  Chief  Justice  and  my  brother  Wetmore,  as  to 
the  construction  of  the  letter  of  the  17th  November,  1869.  I  do 
not  think  it  necessary  to  add  anything  to  what  they  have  stated. 

Allen,  C.  J.  Afler  a  careful  consideration  of  this  case,  and 
of  the  able  and  well-considered  judgment  of  my  brother  Duff,  I 
am  unable  to  change  the  opinion  which  I  formed  at  the  trial,  as  to 
the  construction  of  Mr.  Weldon^s  letter  of  the  17th  November, 
1869. 

In  that  letter,  after  enumerating  his  various  grounds  of  com- 
plaint against  the  defendants  in  the  management  of  the  vessel, 
which  are  substantially  those  for  which  this  action  is  brought,  he 
makes  the  proposition  to  "  end  the  matter "  by  purchasing  the 
share  of  the  vessel  which  the  defendants  owned,  registered  in  the 
name  of  Edwin  Vaughan. 

The  defendants  write  in  answer  to  this  letter,  denying  that  Mr. 
Weldon  had  any  cause  of  complaint  against  them  in  their  manage- 
ment of  the  vessel,  and  alleging  that  they  never  would  have  pur- 
chased the  share  in  her,  if  they  had  not  understood  that  they 
were  to  have  the  management  and  control  of  her  when  on  the 
other  side  of  the  Atlantic;  and  stated  that,  after  duly  considering 
the  matter,  they  had  come  to  die  determination  to  accept  his  offer 
for  their  share  of  the  vessel.  In  pursuance  of  this  they  trans- 
ferred their  quarter  to  Mr.  Weldon. 

Now  what  was  "  the  matter  "  that  was  to  be  ended  by  this  trans- 
fer? Was  it  merely  the  defendants'  ownership  of  a  share  in  the 
vessel,  or  was  it  all  the  various  causes  of  complaint  set  forth  in  the 
plaintiff's  letter  of  the  17th  November,  and  which  had  caused  the 
"  eternal  bickerings  "  to  which  the  letter  refers  ?  I  think  it  was 
the  latter.  If  the  language  Ls  ambiguous,  it  must  be  construed 
most  strictly  against  the  writer ;  and  if  it  is  capable  of  the  con- 
struction put  upon  it  at  the  trial,  the  plaintiff  has  no  right  to  com* 
11 
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plain^  becaoae  it  was  his  dufy  to  have  expressed  his  proposal-  in 
language  free  from  ambiguity,  aad  not  calculated  to  mislead,  as  I 
think  this  letter  would,  if  the  construction  which  the  plaintiff 
contends  for  is  put  upon  it 

If,  after  obtaining  the  transfer  of  the  defendants'  share   in  the 
vessel,  based  upon  tlie  proposition  in  his  letter,  the  plaintiff  oould 
immediately  turn  round  and  bring  an  action  against  them  for  the 
very  matters  which  he  there  complained  of,  the  transfer  would  be 
very  far  indeed  from  ending  the  matter.     I  will  not  say  that  the 
plaintiff's  letter  will  not   bear  the  construction  which  my  learned 
brother  Duff  has  put  upon  it ;  but  I  think  that  is  not  the  natural 
meaning  of  the  language,  nor  such  a  construction  as  the  defendants 
would  jHTobably  put,  and  were  justified  in  putting,  upon  it  I  think 
hey  were  justified  in  concluding  that  it  was  a  propositioii  to  setUet 
all  the  matters  in  dispute  between  themselves  and  the  plakit^ 
tarising  out  of  their  management  of  the  vessel.     If  such  was  no 
the  plaintiff's  intention,  I  think   he  should  have  more  clearly 
express^  wluit  his  meaning  was. 

The  fact  that  the  plaintiff  paid  about  the  same  price  for  the 
defendants'  share  of  the  vessel  which  he  had  sold  it  for,  some 
years  before,  does  not  seem  to  me  to  affect  the  question.  Tlie 
amount  paid  in  satisfaction  of  an  unliquidated  demand  will  not  be 
enquired  into.  A  party  may  be  quite  willing  to  make  a  sacrifice 
in  order  to  get  rid  of  a  troublesome  partner. 

As  to  die  objection  that  the  plaintiff  was  only  part  owner  of  the 
vessel,  and  could  not  bind  the  rights  of  his  co-owners^  and  there- 
fore could  not  have  intended  to  discharge  any  right  of  action 
against  the  defendants  for  breach  of  their  duty,  it  may  be  that  he 
bad  no  authority  to  bind  his  co-owners  by  any  such  agreement, 
and  that  they  still  have  a  right  of  action  against  the  defendants. 
He  may  have  deprived  himself  of  any  right  of  action  which  he 
had  under  his  agreement  with  the  defendants,  without  affecting 
the  rights  of  his  co-owners ;  but  that  question  does  not  arise  here, 
except  so  far  as  it  majr  be  looked  at  to  aid  in  the  construction  of 
the  plaintiff's  letter. 

After  the  best  oonsideratioQ  that  I  have  been  able  to  give  this 
case,  I  have  come  to  the  oooclusion — ^with  some  doubts,  I  adn»t— 
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Wkuxjn,  J.J  took  no  part,  being  related  to  the  plaintiff. 
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£Wb — McikutB€9 — Agt^eemeni  thai  quaniihf  diovld  he  [airwed  at  by 

iaUng  gauge  already  marhed  on  oaeh —  Inhere 

gauge  erroneous, 

BedanUion  (first  count):  That  defendant  was  owner  of  183  hogsheads  of 
molMses,  Ihen  in  bond ;  that  in  consideration  that  plaintiff  would  purchase 
tlwi  at  81  cents  per  gallon,  ilefendant  represented  and  promised  that  they 
contained  18,873  sallons  net ;  and  that  plamtifl^  confiding  in  such  promise 
and  undertdking,  foouffht  the  same  and  paid  the  |>rice ;  that  the  183  hogs- 
head cniv  <iontainea  18,000  gallons,  and  plaintiff  lost  the  difference.  (2d 
ooont) :  Tnat  defendant  sold  and  'delivered  to  plaintiff  183  hogsheads  of 
nclanes,  at  Zl  cents  per  gallon,  and  represented  to  plaintiff  that  the  quantity 
so  sold  and  delivered  amounted  to  18,873  gallons ;  and  plaintiff,  on  the  faith 
of  such  representations,  paid  defendant  $5,850.63,  heing  the  price  of  18,873 
gaSkms,  at  ^  oent^  hut  defendant  did  not  deliver  thiU  quantity,  but  only 
18^000  callons.  There  were  also  the  common  counts  for  money  had  and 
reodveia,  Ac  Defendant  traversed  the  alleged  representation  and  promise 
alleged  in  the  first  and  second  counts,  and  pdeaoed  never  indebted  to  the 
common  counts.  On  the  trial  it  appeared  in  evidence  that  defendant  having 
183  hogriieads  of  molasses,  it  was  agreed  between  him  and  plaintiff  that  the 
hUler  shooid  purohase  it /it  31  centn  per  gallon,  the  number  of  gallons  to  be 
arrived  at  by  taking  the  gauge  already  marked  on  the  casks  by  the  Custom 
House  officer.  The  price  was  paid  according  to  the  gauge^  but  it  was  subse- 
quently discoveved  bv  the  plaintiff  that  there  was  a  considerable  deficiency. 
The  Judge  who  triea  the  cause  was  of  opinion  that,  as  the  sale  was  expressly 
based  upon  the  gauM  alieadv  made,  defendant  wa6  not  liable  to  make  good 
the  defidencV}  and  directed  tne  jury  to  find  for  the  defendant 
Bdd,  that  the  direction  was  right,  and  that  the  verdict  should  stand. 

This  WIS  an  aotion  of  asBumpeit,  tried  before  WetnuMre,  J.,  at 
tike  St  John  Grcuit,  in  Maroh  last^  when  a  verdict  was  foand  for 
the  defendant,  which,  on 

April  12.  S.  R.  Thomaon,  Q.  C,  for  the  plaintiffs,  moved  to 
Bet  aside,  and  to  enter  the  verdict  in  their  favor,  pursuant  to  leave 
reserved,  or,  failmg  that,  for  a  new  trial.  The  facts  necessary  to 
be  stated,  and  the  cases  cited,  will  be  found  in  the  judgment  of 
tbeCoort. 

Cur,  adv.  vult. 
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The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  The  declaration  in  this  case  contained  two  spe- 
cial counts,  and  the  common  counts  for  money  had  and  received, 
<&c.  In  the  first  count  it  is  allied  that  defendant^  on  12th 
August,  1876,  was  owner  of  183  hogsheads  of  molasses,  then  in 
bond  ;  and  that,  in  consideration  that  the  plaintiffs  would  purchase 
them  at  31  cents  per  gallon,  the  defendant  represented  and  pro- 
mised that  they  contained  18,873 gallons,  net;  and  that  the  plain- 
tiffs, confiding  in  such  promise  and  undertaking,  bought  the  same 
and  paid  the  price.  And  it  was  averred  that  the  183  hogsheads 
contained  only  18,000  gallons,  and  that  the  plaintifi  lost  the  dif- 
ference, and  also  great  gains  and  profits.  The  second  count 
alleges  that  the  defendant  sold  and  delivered  to  the  plaintifis  183 
hogsheads  of  molasses,  at  31  cents  per  gallon,  and  represented  to 
the  plaintifis  tliat  the  quantity  sold  and  delivered  amounted  to  18,- 
873  gallons ;  and  the  plaintiffi,  on  the  faith  of  such  representation, 
paid  the  defendant  $5,850.63,  being  the  price  of  18,873  gallons 
at  31  cents ;  but  the  defendant  did  not  deiivor,  nor  did  plsuntifls 
receive,  that  quantity,  but  only  18,000  gallons. 

The  defendant  pleaded  pleas  to  the  first  count,  traversing  the 
alleged  representation  and  promise ;  and  similar  pleas  to  the  second 
count ;  and  to  the  common  counts.  Never  indebted. 

On  the  trial,  an  express  bargain  was  proved,  for  the  sale  of  the 
molasses,  and  there  was  no  conflict  of  testimony  as  to  its  terms. 

The  defendant  stated  that  lie  was  owner  of  one-third  of  a  brig 
called  the  "  Crescent ;"  which  vessel,  in  August,  1876,  had 
brought  a  cargo  of  mol&sses  from  Barbadoes  to  Saint  John,  on 
owners'  account,  A  portion  of  it  having  been  bonded  and  placed 
in  the  Queen's  warehouse,  Robert  W.  McLea,  one  of  the  plaintiffi, 
Ijroposed  to  purchase  it ;  the  defendant  showed  him  some  of  it  in 
the  warehouse,  and  offered  to  sell  to  him  at  31  cents  a  gallon.  No 
bargain  was  then  made,  and  the  plaintiff  left  St.  John. 

A  few  days  afterwards,  Mr.  Robert  Thompson,  as  agent  for  the 
plaintiffs,  spoke  to  the  defendant  again  on  the  subject^  and  after 
some  conversation,  closed  the  inirchase  of  1 83  hogsheads,  at  31 
cents  a  gallon,  the  number  of  gallons  to  be  arrived  at  by  taking 
the  gauge  already  marked  on  the  casks  by  the  Custom  house 
ganger,  Stewart.    A  proposftl  of  Thompson  to  have  the  casks  re- 
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gauged,  the  defendant  says  he  distinctly  repudiated,  telling  . 
Thompson  that  he,  the  defendant,  had  made  his  calculations  with 
reference  to  the  margin  which  was  to  be  left  the  owners  of  the 
cai^o,  upon  the  basis  of  that  gauge.  He  swore  that  he  told 
Thompson  that  he  must  be  paid  according  to  that  gauge ;  and  that 
he  urould  not  sell  upon  any  other  terms ;  and  that  Thompson 
finally  acceded  to  these  terms,  and  subsequently  took  the  molasses 
away. 

Mr.  Thompson,  the  agent,  who  was  the  plaintiff'  own  witness, 
confirmed  what  the  defendant  said  as  to  the  contract  of  sale,  in 
every  particular.  He  stated,  on  his  cro6&-examination,  that  he 
wanted  to  make  the  re-gauging  of  the  molasses  a  condition  of  the 
purchase;  that  the  defendant  refused  to  allow  it,  or  to  sell  to  him 
upon  such  terms,  and  told  him  he  must  take  it  or  leave  it  upon 
Stewart's  (the  Custom  house  ganger)  gauge  already  made.  He 
swore  that  "  Robinson  refused  to  sell  on  any  other  terms,"  and 
that  he,  Thompson,  agreed  ^^  to  purchase  it  as  it  was,  on  Stewart's 
gauge,  at  31  cents." 

The  learned  Judge  put  several  questions  to  the  jury ;  amongst 
others — 1.  Did  Thompson,  as  agent  for  the  plaintiffs,  purchase  the 
molasses  absolutely  as  represented  by  the  gauge  made  by  Stewart  ? 
2.  Was  there  any  representation  whatever  made  by  the  defendant 
as  to  the  quantity  of  the  molasses,  further  than  as  represented  by 
the  gauge  thereof  by  Stewart?"  The  jury  answered  the  first 
question  in  the  affirmative,  and  the  second  in  the  negative;  and 
upon  these  findings  of  the  jury  a  verdict  was  entered  for  the 
defendant,  it  being  agreed  that  the  plaintiffs  should  have  leave  to 
move  to  set  it  aside,  and  enter  a  verdict  in  their  favour. 

On  a  former  day  in  this  term,  Mr.  Thomson  moved  accordingly 
for  a  new  trial,  on  the  grounds  of  misdirection,  and  improper 
reception  of  evidence ;  and  he  cited  Oox  v.  Prentice  /*  Kelly  v. 
Solari;^  Toumahend  v.  Crowdy;*  and  Devauxy.  OcmnoUyJ' 

We  think  that  the  present  case  is  distinguishable  from  any  of 
these  authorities.  Kelly  v.  Solari,  and  Townshend  v.  Orowdyy  only 
affirm  a  proposition  of  law,  long  since  established,  that  money 
paid  under  a  mistake  of  facts  may  be  recovered  back  in  an  action 
for  money  had  and  received ;  with  this  additiou  to  it,  that  the 
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1878  right  of  the  piirty  so  to  recover  it  is  not  impaired  by  the  cirouai- 
McLea  stance  that  he  had  the  means  of  knowing  the  facte,  at  the  time 
^'  he  paid  it. 
^^^'*™^'  The  facte  of  Devaux  v.  OmnoUy,  as  stated  by  Creeawll,  J,,  in 
delivering  the  judgment  of  the  "Court,  are  as  follows :  *^  I%e  plaiii- 
ttffi  otdered  two  paroels  0f  terra  japonica — twenty-five  tons,  and 
ome  hundred  and  fifty  tons — ^at  a  certain  prioe.  The  defendant 
sent  invoices  and  bills  of  lading,  which  represented  that  two  par- 
cels, of  these  respective  weights,  had  been  shipped ;  and,  on  the 
&ith  of  these  invoices,  the  pkintifis  accepted  bills  for  the  value  of 
the  whole  quantities  said  to  have  been  shipped.  In  jact^  the 
defendant  only  shipped  twenty-tiiree  tons,  and  one  hundred  and 
thirty-two  tons.  These  quantities  the  plainti£&  received  and  sold 
but  never  consented  to  take  them  as  a  due  execution  of  their 
orders,  or  a  satisfaction  of  their  acceptances ;  for  th^  inunedi- 
ately  wrote  and  claimed  a  return  of  tiie  difference." 

Under  these  drcnmstances,  it  was  treated  as  a  simple  <3ase  of 
^'  failure  of  consideration,"  and  the  plaintiffi  were  held  to  be 
^  entitled  to  recover  back  the  excess,  as  money  had  and  received  to 
tbeir  use." 

In  that  case  there  was  no  contract  of  sale,  except  such  as  could 
be  gathered  from  ihe  orders  and  the  invoice ;  and  it  was  upon  the 
faith  of  the  latter  that  the  plaintifis  gave  their  acceptance,  and 
paid  <^e  monies,  a  portion  of  which  they  sought  to  recover  back. 
It  was  urged  in  the  argument  of  that  case  that  the  plaintilfe  hav- 
ing kept  the  japonica,  and  not  repudiated  the  ocmtract,  they  must 
be  taken  to  have  accepted  the  quantities  sent  as  the  quantities 
ordered ;  in  other  words,  that  a  contract  would  be  ifnpUed  by  law, 
oofiftrary  to  the  fadfcs — a  contract  to  accept  twenty-three  tons  in 
place  of  twenty-five  tons,  and  one  hundred  and  thirty-two  tons  for 
one  hundred  and  fifty  tons — and  that  the  law  would  imply  an 
agreement  to  do  so,  in  the  face  of  the  plaintilfe'  letter,  yAa^ 
they  wrote  fmrnediatdyj  claiming  payment  for  the  deficiency.  Of 
coarse  no  such  implication  could  be  raised. 

So,  in  Oox  V.  Prentioe,  there  was  no  contract,  other  than  "^fbai 
the  law  would  imply  from  tlie  fact  of  the  delivoiy  of  Ae  bar  of 
stiver,  which  the  defendant  took  and  melted  down  in  the  plaintifi' 
presence,  and  which  they  afterwards  procured  to  be  assayed  by  a 
third  person,  who  was  paid  by  the  defendant  for  assaying  it  And 
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the  phintiflPi  paid  the  defimdftBt  £88  for  it,  being  ito  sappcKied  . 
Taloe  according  to  the  Assay  Master's  oerdficate.  It  was  subse- 
quentlj  discovered  that  it  was  considerably  short  of  the  wet^t 
meDtioned  in  the  Assay  Master's  certificate.  It  was  held  that  the 
muam  of  oatfeat  empior  did  not  apply ;  that  it  was  a  mutual 
error,  and  that  the  plaintiflfe  were  entitled  to  recover  back  the  dif- 
fiaenee  t&  vahie  in  an  action  for  money  had  and  received. 

There  is  no  question  here  as  to  what  contract  the  law  would 
kaphf  between  the  parties  ;  because,  an  express  contract  of  sale  is 
Asyvn  beyond  dispute — one  entirely  different  from  that  declared 
upon ;  and  the  plaintiff  do  not  require  to  invoke  the  aid  of  the 
legal  maxim  of  caveat  emptor.  The  defendant  has  given  the 
plamtifls  what  he  sold  them. 

The  plaintiff'  counsel  expressly  repudiates  the  existence  of 
firaud  on  either  side.  And,  in  the  absence  of  fraud,  we  know  of 
no  reason  why  the  parties  should  not  enter  into  such  a  contract  as 
this,  if  they  chose.  We  cannot  make  a  contract  for  them  different 
from  that  which  they  made  for  themselves ;  neither  can  we  rectify 
mistakes  in  it.  We  therefore  think  that  the  direction  of  the 
learned  Judge  was  right,  and  that  the  verdict  should  stand. 

We  think,  also,  that  he  was  right  in  rejecting  the  evidence  of 
Robert  D.  McLea,  to  prove  that  the  molasses  fell  short  on  re-sale, 
when,  by  the  contract,  as  proved  by  the  plaintifls'  witness,  no  lia- 
bflity  on  the  part  of  the  defendant  to  make  good  the  deficiency 
wiis^own. 

The  rule  will  be  refused. 

Ride  refused. 
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MILNER  V.  LUTTRELL. 
THE  SAME  V.  BRYDGES. 
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,  legal  lights — Award — Certairdy  r^ 

quired — Staying  proceedings. 


Wliere  a  came  was  referred  to  an  arbitrator,  and  he,  havin 
•B  to  the  matters  sobmittod  to  him,  at  the  request  of  1 
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1878  ooncluBion  at  which  he  had  arrived,  remarking  that  he  had  mislaid  a  portion 

MiUTER  ^  ^  J^^S™ent  containing  the  reasons  for  his  decision. 

Heldf  that  this  ^as  a  pubhcation  of  the  award,  and  was  binding  upon  the 
^'  parties. 

Brtbqes  .  By  an  agreement  for  arbitration,  it  was  agreed  that  j^laintiff 's  lecal  rights  to 
certain  real  property  should  be  referred  to  an  arbitrator  named,  who  should 
**  adjudge  and  determine  upon  each  item  of  claim,  and  whether  theplaintiffhss 
any  legal  or  what  right  on  each  of  the  said  items  of  claim,  and  the  extent  and 
nature  of  such  right.'' 
Hddf  (per  Allen,  C.  J.,  and  Weldon  and  Fisher,  JJ.  ;  Wetmore,  J.,  dis- 
senting), that  tbos  gave  the  arbitrator  power  to  determine  that,  although  the 
legal  title  was  in  plaintiff,  he  had  no  b^nefichtl  interest  therein,  but  held  it  in 
trust. 
Certainty  to  a  common  intent  is  sufficient  in  an  award. 

Where  a  cause  has  been  referred  to  arbitration,  and  there  in  no  doubt  that  an 
award  has  been  made  before  revocation  of  the  arbitrator's  authority,  proceed- 
ings in  the  action  will  be  stayed  on  motion,  and  the  defendant  will  not  be 
compelled  to  plead  the  award. 

This  was  an  application  to  stay  proceedings  in  these  actions,  on 
the  ground  that  the  question  in  dispute  had  been  referred  to  Char- 
les Duff,  Esq.,  and  that  he  had  made  his  award  thereon. 

The  plaintiff's  answer  to  the  application  was : 

Ist.  That  he  had  revoked  Mr.  Duff's  autliority  before  tlie  award 
was  made. 

2d.  That  Mr.  Duff  had  exceeded  his  autliority  in  making  the 
award ;  the  terms  of  the  agreement  confining  him  to  adjudicating 
upon  the  plaintiff's  legal  rights. 

3d.  That  the  award  was  bad  for  uncertainty. 

The  agreement  under  which  Mr.  Duff  acted  was  made  in  July, 
1876,  in  an  action  of  trespass  brought  by  the  plaintiff  against 
Richard  Luttrell ;  but  as  both  that  action  and  the  present  one 
depend  upon  the  same  right,  it  was  not  disputed  that  both  were  to 
be  determined  by  the  award.  The  agreement  of  reference  stated 
that  upon  the  argument  of  the  demurrer  in  Luttrell's  case,  and  on 
the  recommendation  of  the  Court  that  the  plaintiff's  legal  rights 
to  the  property  at  or  near  the  Sackville  railway  station,  then  used 
and  occupied  by  the  railway  officials,  should  be  referred  to  Char- 
les Duff,  Esq.,  Q.  C,  and  the  plaintiff's  damages  should  ^be 
determined  by  Charles  H.  Fairweather,  Esq.  It  was  agreed  by 
and  between  Charles  W.  Weldon,  Esq.,  on  behalf  of  the  Minister 
of  Public  Works  of  Canada,  and  the  said  Christopher  Milner,  in 
person,  as  follows :  • 

That  the  said  Christopher  Milner  shall  make  up  a  statement  in 
writing,  specifying,  item  by  item,  what  property  he  claims  in  Sack- 
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rifle,  used  or  iajiured  by  tlie  Railvay  authoritioB,  and  Uio  respective 
timea  when  his  title  thereto  accrued  ;  that  the  said  statement  shall  bo 
submitted  to  the  said   Charlee  DufF,  Esquire,  who,  after  hearing  the 
jiartiea,  tbeir  proof  and  counsel,  shall  adjudge  and  determine   upon 
each,  and  whether  the  plaintiff  has  any  legal  or  what  right,  oa  each  of 
the  said  items  of  claim,  and  the  extent  and  natui-e  of  such  right,  and 
the  times  when  the  same  respectively  accinied ;  that  thei'eupon   tho 
said   statement  of  proi)erty,  and  the  adjudication  and  detennination 
thereon  of  the  said  Charles  Duff,  Esquirp,  upon  the  plaintiffs  rights, 
and  the  plaintiff's  claims  in  writing  for  compensation  for,  or  in  i-espect 
of,  or  arising  out  of  said  plaintiffs  lights,  adjudged  to  be  in  said  plain- 
tiff by  the  said  Charles  Duff,   Esquiw,  shall  1x5  laid  before  the  said 
Charles  H.  Fairweather,  Esquii'e,  who,  after  hearing  the  pai'ties,  their 
GOttnael  and  proof,  and  inspecting  the  said  lands,  if  he  deems  it  advis- 
able, shall  determine  uj^n  the  said  claims  for  compensation,  and  shall 
award  what  sum  of  money  shaU  be  paid  to  the  said  plaintiff,  in  full 
aatisfactioa  and  disdmi'ge  oi  such  claims ;  wK»h  sum  is  to  Ijo  pai(l  to 
the  said  plaiadff  by  the  said  Minister  of  Public  Works,  on  or  l^efoi^e 
the  time  to  be  i^pointed  by  tlie  said  Charles  H.  Fairweather,  Esquire, 
with  mterest  for  any  delay  thereafter ;  and   the  said  plaintiff  is  to 
execute  a  release  of  such  claims,  and  a  conveyance   of  liis   rights   in 
and  to  the  said  property  now  in  possession  of  the  said  Hail  way  officials, 
or  used  or  occupied  by  them. 

Tbe  plaintiff  filed  witli  Mr.  Duff  the  foUowiag  statement  of 
his  chum: 

"  The  said  Cliristopher  Milner  olaiins  the  pr^nises  in  Sackville, 
in  tbe  County  of  Westmorland,  taken  and  used  by  the  Railway 
authorities — 

"  1.  The  said  Christopher  Milner  claims  to  be  the  owner  ii>  fee 
simple  of  3  acres  and  30  perches  enclosed  within  the  Railway 
fences,  being  a  part  of  the  Estabrooks  lot,  so  called,  in  Sackville, 
as  shewn  on  the  plan  annexed,  signed  by  C.  Milner. 

"  2.  The  said  Christopher  Milner  claims  that  he  acquired  a 
reversionary  interest  in  and  to  three-eighths  of  the  said  land  in 
1868,  which  became  an  estate  in  possession  on  the  death  (»f  the 
tenant  for  life,  ou  the  18th  Jmie,  1874. 

"3,  The  said  C.  ^CUier  claims  that  he  became  owner  in  fee 
simple  of  the  remaining  five-aghths  of  said  land  on  the  5th  De- 
cember last. 

"  4.  Tbe  said  C.  Milner  claims  that  he  is  owner  in  fee  simple  of 
12 
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1878        the  two-storey  house,  called  the  station  house,  erected  on  the  said 
MiLNER      land. 

*'•  "  5.  The  said  C.  Milncr  claims  that  he  is  owner  in  fee  simple  of 

th%  house  called  the  Battery  House,  erected  on  the  said  land. 

^'6.  The  said  C.  Milner  claims  that  he  is  the  owner  in  fee  sim- 
ple of  the  building  on  said  land,  used  as  a  woodshed. 

"  7.  The  said  C.  Milner  claims  that  he  is  the  owner  in  fee  sini- 
l)le  of  two  other  buildings  erected  on  the  said  land. 

"  8.  The  said  C.  Milner  claims  tliat  he  is  owner  in  fee  simple 
of  the  platform  surrounding  and  in  front  of  said  station  house, 
and  built  on  said  premises. 

"  9.  The  said  C.  Milner  claims  that  he  is  owner  in  fee  simple 
of  the  double  railway  track,  including  sleepers,  rails,  etc.,  on  said 
lands. 

^'  10.  The  said  C.  Milner  claims  that  he  is  owner  in  fee  simple 
of  1  acre  and  10  perches  of  land,  lying  to  the  south-east  of  the 
easterly  railway  fence  (being  another  part  of  the  Estabrooks  lot), 
and  entitled  to  compensation  for  any  damage  thereto,  by  the  por- 
tion of  land  taken  by  the  railway  authorities. 

"  12.  The  said  C  Milner  claims  that  he  is  owner  in  fee  simple 
of  2  acres  and  upwards  of  land  lying  on  the  westerly  side  of  tlie 
Railway  fence,  and  entitled  to  compensation  for  any  damages 
thereto  by  the  portion  of  land  taken  by  the  Railway  authorities.^' 

Mr.  Duff's  award  or  adjudication  states  that  having  heard  the 
parties,  their  proofs  and  counsel,  he  did  adjudge  and  determine 
upon  each  item  of  the  said  claim,  and  as  to  whether  the  said  Chris- 
topher Milner  had  any,  legal  or  other,  and  w  hat  right  thereto,  and 
as  to  the  extent  and  nature  of  such  right,  and  the  time  when  the 
same  accrued,  as  follows  : 

As  to  the  iii'st  item  : 

Mr.  Milner  is  not  tlie  owiiei-  in  foe  simple  of  the  land  enclosed 
within  the  Railway  fence,  oh  sliewii  on  the  plan  sijEpied  by  C.  Milner. 

As  to  the  second  item  : 

In  '8 08,  Mr.  Milner  acquired  an  esfaito  in  remainder  in  fee,  after 
the  death  of  James  Estabrooks,  the  tenant  for  life,  in  and  to  three 
undivided  eighth  j)arts  or  shares  of  the  Esttihrooks  lot,  so  called,  a 
jK)rtion  of  which  is  enclosed  within  the  Railway  fences,  as  sliewn  on 
the  plan  signed  by  Mr.  Milner ;  but  no  evidence  was  adduced  before 
me  to  sliew  the  exact  quantity  of  land  belonging  to   the   Estabrooks 
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lot  which  was  enclosed  withiu  the  fences.     On  the  18tli   June,  1874, 
on  the  death  of  the  tenant  for  life,  Mr.  Milner  s  interest  in  the  said 
three  undivided  eighth  |>arts  or  shai^es,  became  an  estate  in  fee  simple 
in  possession. 
As  to  the  third  item  : 

Mr.  Mihicr  did  not  become  owner  in  fee  simple  of  the  remaining 
fire-eighths  of  the  said  land  ;  that  is  to  say,  of  the  portion  of  the 
Estabrooks  lot  within  the  Railway  fences,  on  the  fifth  day  of  Decem- 
ber, 1874.  The  following  is  the  extent  and  nature  of  Mr.  Milner's 
interest  in  the  i-emaining  five-eighths,  and  the  date  when  such  interest 
accrued  therein  :  In  the  year  1869,  some  time  after  Mr.  Milner's  title 
to  the  three*  undivided  eighths  in  remainder  had  accrued,  as  I  have 
mentioned  in  my  adjudication  upon  the  second  item  of  claims,  the 
remainder  in  fee  simple  in  the  remaining  undivided  five-eighths  of  the 
Estabrooks  lot,  became  and  wajB  vested  as  follows  :  two-eighths  in  the 
children  of  Olivia  Estabrooks,  that  is  to  say,  Aiigusta  A.  Rood,  the 
wife  of  Joseph  Reed,  Mary  E.  Estabrooks,  the  wife  of  William  W. 
Estabrooks,  and  Alma  Estabrooks ;  and  one-eighth  each  in  Wilson 
Estabrooks,  Laura  Estabi-ooks,  and  Milca  Estabrooks,  the  children  of 
Isabella  Estabrooks.  Their  interest  in  the  five-eighths  of  the  said 
Estabrooks  lot,  within  the  Railway  fences,  was  purchased  by  Clarke, 
Punchard  &  Co.,  for  tlic  use  of  the  Railway,  at  that  time  in  course  of 
constniction  by  them,  under  chapter  12  of  an  Act  made  and  passed  in 
the  Province  of  New  Brunswick,  in  the  28th  year  of  Her  Majesty's 
rragn,  being  a  |)ortion  of  the  line  between  Painsec  and  Truro.  They 
were  paid  the  amoimt  of  the  purchase  money,  and  they  gave  receipts 
for  it,  but  no  proper  formal  conveyances  thereof  were  executed  and 
registered  in  the  County  of  Westmorland,  as  by  law  I'equii-ed.  The 
negotiations  for  the  sale  of  these  fivc-eighths  were  opened  and  in  part 
carried  on  by  Mr.  Milner,  as  solicitor  of  the  vendors,  and  he  had  full 
notice  of  the  purchase  thereof  by  Clarke,  Punchard  &  Co.,  and  of  the 
docnments  which  were  executed  by  the  vendora  on  receipt  of  the 
purchase  money — the  payment  of  which  he  does  not  dispute*  With 
full  knowledge  of  these  facts,  Mr.  Milner  obtained  a  conveyance, 
dated  the  14th  day  of  March,  1874,  and  which  was  rcgistored  on  the 
Ist  Decemlier,  1874,  and  the  effect  of  which  w:48,  in  my  opinion,  to 
pass  to  him  the  legal  estate  in  fee  simple  in  three  other  imdivided 
eighths  of  that  portion  of  the  Estabrooks  lot  ijv'hich  had  been  taken 
by  the  Railway  ;  but  he  took  no  beneficial  interest  in  that  portion  of 
the  Estabrooks  lot  under  such  conveyance.  H!e  holds  the  legal  title 
to  the  thi-ee-eightLs   which,  he  took  under   the   last-men tiouod   con- 
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reyance,  in  trust  for  the  use  ol  the  Kailw^y,  and  equity  -wotild  com- 
pel him  to  convey  these  three-erghths  to  the  Queen,  tor  the  use  of  the 
railway,  without  any  compentiatton  whatever. 

As  to  tlic  fourth  item — I  am  of  opinion  that  he  is  not. 

As  to  the  fifth  item — I  am  of  opinion  that  he  is  not. 

As  to  the  sixth  item — I  am  of  opinion  that  he  k  not. 

A»  to  the  seventh  item — I  am  of  opini0&  that  he  is  not. 

As  to  ^  eighth  item — I  am  of  opiaiiott  that  he  bi  not. 

As  to  the  ninth  item — I  am  of  ^nion  that  he  is  not. 

As  to  the  t«nth  item — I  am  of  opinion  that  he  is  not. 

As  to  the  eleventh  item — He  is  owner  in  lee  simplo  ei  certain  undi- 
vided shai-os  in  a  |K>rtion  of  the  Estabfooks  lot  ^ving  to  ^c  south- 
east of  the  easterly  Hne  of  the  Railway,  and  to  the.  extent  of  his 
original  three  undivided  eighths  therein,  but  to  n  >  gitnter  extent,  hf? 
is  entitled  to  compensation  under  the  agreement  of  roference,  in  ^asc 
it  has  been  injured  by  another  portion  of  the  lot;  having  been  taken 
by  the  Railway. 

As  to  the  twelfth  item — He  is  owner  in  fee  simple  of  certain  undi- 
vided diares  in  a  portion  of  the  E8tabi*ooks  lot,  lying  on  the  westeriy 
side  of  tlie  Railway  fence,  but  I  cannot  say  v  ^at  quantity  of  kind  it 
containB.  By  the  terms  of  the  agi-oement  of  i*  Jorenco,  and  having 
regnid  to  the  nature  and  extent  of  his  interest  in  this  piece  of  land,  I 
think  he  is  entitled  to  eompensation  in  respect  of  the  ovigaMl  three 
nndivided  eighths  whieh  he  had  in  it^  in  case  it  has  been  injured  in 
consequence  of  another  {portion  of  the  same  lot  having  been  takon  or 
used  by  the  Railway. 

Dated  25th  July,  187.6. 

April  24,  1877.  Palimr,  Q.  C,  for  the  plaintiff.  The  agree- 
ment was  simply  to  leave  the  matters  in  diffec^octo  »*bitration. 
It  was,  I  admit,  intended  to  settle  the  whole  thing.  The  simple 
point  here  is,  whether  what  is  involved  in  that  can  be  brought 
before  tlie  Court  on  a  mere  nftotion.  I  say  not  It  ia  a  maitter  of 
defence  arising  by  way  of  puis  darrein  c(mtiinua/nce.  Plaintiff's 
proceeding  is  not  against  good  faith ;  if  he  had  the  l^al  right  to 
revoke  the  submission,  it  is  not  against  good  faith  to  do  so.  By 
the  common  law,  nndonbtedly  either  party  could  revoke  a  refer- 
ence at  any  time  befotre  publication  of  the  awakl ;  true,  our  sta- 
tute provides  that  a  reference  by  nile  of  Court  cannot  be  revoked, 
but  here  there  was  edmply  an  agreement  to  refer.  If  this  motion 
succeeds,  the  plainti  AT  will  be  >yHIioiit  remedy.    Have  we  not  the 
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right  to  try  out  iii  the  ordinary  way,  either  that  plaintiff  revoked 
the  power,  or  that  the  arbitrator  exceeded  his  power  ?  He  cited 
Rondetl  v.  Thmipson.* 

WeldoTiy  Q.  C,  for  the  defendant.     I  do  not  conic  here  to  get 

the  Court  to  enforce  an  award,  or  to  obtain  a  sjxicific  performance 

of  i^reement.     In  Randell  v.  Thompson  there  was  no  reference, 

and  in  all  the  cases  which  might  seem  favorable  to  the  plaintiff's 

contention,  there  was  simply  an  agreement  between  the  parties ; 

but  this  is  a  peculiar  case ;  an   arrangement  was  made,  by  the 

sanction  of  the  Court,  between  the  plaintiff  and  the  Crown,  to 

get  these  two  suits  settled.     There  was  an  absolute  settlement  of 

the  snits — ^a  substitution  of  the  arrangement  with  the  Crown  for 

the  plaintiff's  claim  against  Luttrell  and  Brydges.     Mr.  Duff's 

judgment  was  conclusive ;  he  wajs  chosen  as  the  legal  tribunal  to 

settle  the  question,  and,  whether  his  judgment  be  right  or  wrong, 

it  is  binding.     He  had  made  up  his  mind  and  given  his  judgment 

before  he  had  any   notice  from  the  plaintiff,  and  his  power  could 

not  be  revoked  ;  neither  could  Fairweather's.     The  latter  was  a 

mere  valuator ;  the  main  arbitrator  was  Mr.  Duff.     The  Court  has 

a  right  to  interpose  under  its  equitable  jurisdiction. 

Cur.  adv.  ruK, 
The  following  judgments  were  now  delivered : 
Wetmore,  J.  A  preliminary  objection  was  raised  that  this 
cause  having  been  struck  out  of  the  special  paper,  it  could  not 
properly  be  entered  again  without  special  permission  of  the  Court, 
^hich  I  think  there  is  nothing  in.  After  the  time  prescribed  by 
rnle  of  Court  for  making  entries  on  the  different  papers,  no  cause 
can  be  entered  at  that  term  without  licence  of  the  Court ;  but  I 
know  of  no  rule  of  practice  to  prevent  the  entry  of  any  cause 
that  has  been  struck  off  fVom  being  again  entered  at  a  subsequent 
term,  without  any  special  permission  of  the  Court,  if  the  entry  is 
made  within  the  proper  time.  I  am  not  aware  of  any  difference 
in  this  respect  between  a  cause  that  has  been  struck  off  and  one 
entered  for  the  first  time.  Arty  objection  to  the  entry  of  a  cause 
should,  I  think,  be  made  as  soon  as  the  erroneous  cntiy  is  discov- 
ered, and  should  not  be  put  off  until  the  cause  is  called  on  for 
argument. 


1878 
Milker 


Brydges, 


'  L.  R.  1  Q.  B.  D.  748. 
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1878  On  argument  of  the  demurrer,  the  following  arrangement  was 

MiLXER  entered  into :  The  legal  rights  of  Mihier  to  be  determixied  by 
C.  Duff,  Esq. ;  damages  to  be  settled  by  Charles  H.  Fairweather, 
of  the  City  of  Saint  John.  Mr.  Weldon^s  aifidavit  used  on  mov- 
ing the  rule  has  attached  a  copy  of  agreement  based  on  this 
arrangement,  signed  by  the  plaintiff  and  Mr.  Weldon,  solicitor  for 
defendant,  a  copy  of  the  several  items  of  the  plaintiff's  claim,  of 
which  there  are  twelve,  and  the  adjudication  of  Mr.  Duff^  on  each 
item  of  claim. 

The  first  item  of  plaintiff's  claim  is  as  follows :  The  .said  C 
Milncr  claims  to  be  the  owner  in  fee  simple  of  three  acres  and 
thirty  perches,  enclosed  within  the  Railway  fences,  being  a  part  of 
the  Estabrooks  lot,  so  called,  in  Sackvillc  aforesaid,  as  shewn  on 
the  plan  annexed,  signed  by  C.  Milncr. 

In  considering  this  item,  it  must  be  borne  in  mind  that  the 
referee  is  to  decide  upon  the  cedent  and  nature  of  the  plaintiff's 
I'ights— by  the  words  of  the  agreement. 

(Now  what  is  represented  on  the  plan  annexed  ?    Is  it  the  three 
acres  and  thirty  perches  claimed  by  Milner,  or  is  it  the  Estabrooks 
lot  entire  ?     I  should  infer  it  was  the  entire  Estabrooks  lot.     The 
plan,  if  presented  to  the  Court,  would  shew  exactly  what  is  repre- 
sented.)    As  to  this  item,  Mr.  Duff's  adjudication  is  as  follows ; 
Mr.  Milner  is  not  the  owner  in  fee  simple  of  the  land  included 
within  the  Railway  fences,  as  shewn  on  the  plan  signed  by  C. 
Milner.     The   Estabrooks   lot  is  one  thing  ;  what  is  included 
within  the   Railway  fences  is  quite  another.     The  adjudication 
extends  to  all  that  is  shewn  on  the  plan  as  included  within  the 
Railway  fences,  not  confined  to  the  Estabrooks  lot,  or  what  Milner 
claims,  as  shewn  by  the  plan.     Whereas  Milner's  claim  is  only  to 
three  acres  and  thirty  perches  of  the  Estabrooks  lot.     We  have  no 
information  as  to  how  many  acres  are  represented  on  the  plan  as 
Estabrooks  estate,  and  the  adjudication  is  not  as  to  Milner's  claim 
of  three  acres  and  thirty  perches  of  the  Estabrooks  lot,  as  repre- 
sented on  the  plan,  but  it  is  as  to  all  the  land  included  within  the 
Railway  fences,  as  shewn  on  the  plan  signed  by   Milnei*.     Refer- 
ring to  the  agreement  attached  to   Mr.  Weldon's  affidavit,  Mr. 
Milner  is  to  specify  each  item  of  claim,  and  Mr.  Duff  shall 
adjudge  and  determine  upon  each  item  of  claim.     This,  abstractly, 
is  not  an  adjudication  upon  Milner's  claim  ;  he  does  not  claim  the 
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whole  I^tabrooks  lot — he   only  claims  three  acres  and  thirty     -   ^^'^- 

perch©  of  it.     Mr.  Duff  says  he  is  not  the  o\vner  in  fee  simple  of         "'^^^ 

the  land  included   within  the  Railway  fences,  as  shewn  on  the     Brydoes*. 

plan  signed    by   C.    Milner ;  this  must  mean   the  whole  of  it. 

Milner  has  not  claimed  to  l)e  the  o\vner  of   the   whole ;  all  he 

claims  Ls  to  be  the  owner  of  three  acres  and  thirty  peivhes  of  it ; 

aud  Mr.  Duff  does  not  say  Milner  does  not  own  the  three  acres  and 

thirty  perches ;  he  simply  says  Milner  is  not  the  owner  of  the 

whole  of  it ;  and  Milner  has  not  asserted  that  he  was  the  owner  of 

the  whole,  and  does  not  (^laim  to  Ix;  the  owner  of  the  whole  of  it. 

It  is  impossible  to  say  what  light  the  plan,  if  pr(»scnte<l  for  the 
consideration  of  the  Court,  might  give.  It  was  presented  to  the 
referee,  for  his  assistance  and  consideration  ;  without  it,  one  may 
suppose  he  could  not  have  reasonably  (concluded  matters  under  his 
consideration.  It  may  be  if  the  plan  had  been  submitted  for  the 
consideration  of  the  Court,  the  whole  matter  und(»r  discussion 
would  have  been  made  clear.  Whatever  I  might  have  been  able 
to  decide  in  support  of  the  award,  with  the  assistance  of  the  plan, 
\rithout  it,  I  cannot  l)egin  to  say  that  Mr.  Duff  has  decided  this 
first  item.  If  the  plan  would  have  been  of  service  in  enabling 
the  Court  to  decide  this  case,  it  should  have  been  produced ;  it 
LS  not  die  fault  of  the  Court  that  the  plan  was  not  produced — it  is 
the  defendant's  fault — and  he  having  faileil  to  produce  this  plan, 
without  which  I  cannot  conclude  that  the  first  item  of  the  plain- 
tiff's claim  has  been  decided  u|x>n,  whatever  I  mighthave  been 
able  to  conclude  upon  if  the  plan  had  been  produced,  on  this 
ground,  the  non-production  of  the  plan,  I  think  this  application 
should  be  dismissed.  Apart  from  this  omission,  I  think  Mr.  Duff 
has  not  adjudicated  u[>on  this  first  item ;  and  an  award  which 
leaves  some  of  the  questions  undecided,  or  leaves  in  r/owt^  whether 
.-^nie  of  the  questions  have  been  decided,  cannot  be  enforced : 
Wakefield  v.  lAanelhj  Rculway  ami  Dock  Co? 

If  I  am  wrong  in  my  conclusion,  can  it  be  sixid  the  matter  is 
free  from  doubt  ?  If  it  is  not,  then  should  this  matter  be  dispose<l 
of  on  motion,  particularly  when  the  defendant  has  not  produced 
the  plan,  ujwn  which  the  matter  may  most  materially  rest?  The 
question  before  the  Court  is  of  much  iraiK)rtance ;  and  I  think, 
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unless  the  case  is  perfectly  clear,  it  should  not  be  disposed  of  upon 
motion:  Lowes  v.  KaniuxJe;*  where  the  Court  says  what  we 
should  do  in  ease  of  an  undisputed  award  is  another  question. 
Hei*e  the  award  is  disputed ;  and  the  Court  will  not  upon  motion 
decide  this  controverted  matter.  The  award  must  be  pleaded, 
when  the  plaintiff  may  either  reply  or  demur ;  but  the  question 
will  most  properly  be  disposed  of  by  a  jury. 

The  second  item  is  as  to  tlie  time  wlicn  Milner  acquired  his 
title,  and  is  as  follows: 

Item  second — The  said  Christopher  Milner  claims  that  he 
acquired  a  reversionary  interest  in  and  to  three-eightlis  of  said 
land  in  18C8,  which  became  an  estate  in  possession  on  the  death 
of  tlie  tenant  for  life,  on  18th  June,  1874.  The  ac^judication  on 
this  item  is  as  follo\\^ :  In  1868,  Milner  acquired  an  estate  in 
remainder  in  fee  after  the  death  of  James  Estabrooks,  the  tenant 
for  life,  in  and  to  those  undivided  eighth  parts  or  shares  of  the 
Estabrooks  lot,  so  called,  a  poHion  of  rvhich  is  inc^luded  within  tlic 
Railway  fences,  as  sliewn  in  the  plan  signed  by  Milner,  but  iw 
evidence  was  adduced  before  me  to  shew  the  exact  quantity  of  land 
l)elongmg  to  the  Estabrooks  lot  which  was  included  within  these 
fences.  On  the  18th  June,  1874,  on  the  death  of  the  tenant  for 
life,  Milner's  interest  in  tlie  said  undivided  eighth  i>arts  or  sliares 
I)ecame  an  estate  in  fee  simple  in  possession. 

This  Is  all  very  well  as  a  sort  of  history  of  the  plaintiff's  title; 
but  I  fail  to  discover  that  it  helps  the  adjudication  uixwa  the  first 
item.  The  claim  is  to  be  adjudicated  upon  item  by  item;  first, 
what  the  plaintiff's  claim  is,  then  when  he  acquired  liis  title.  It 
seems  to  me  Mr.  Duff  should  first  decide  what  right  the  plaintiff 
has — which  I  think  he  has  not  done — before  the  time  of  acquiring 
title  can  be  approached. 

Under  the  agreement,  Mr.  Milner  is  to  make  up  a  statement 
specifying,  item  by  item,  what  proi)eii,y  he  claims  in  SackviUe, 
used  or  injured  by  the  Railway  authorities,  and  the  respective 
times  when  his  title  thereto  accrued.  On  this  statement  being 
submitted  to  Mr.  Duff,  who,  after  hearing  the  parties,  their  proofs 
and  counsel,  shall  adjudge  and  determine  upon  each  item  of  claim, 
and  whether  the  plaintiff  has  any  legal  right,  or  what  righiSj  in 
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each  of  the  said  items  of  claim,  and  the  extent  and  nature  of  such  1878 
rights,  and  the  time  when  the  same  respectively  accrued.  And  Milnek 
thereupon  the  said  statement  of  property,  and  the  said  adjudica- 
tion and  determination  thereon  of  the  said  Charles  Duff,  Esquire, 
upon  the  plaintiff's  rights,  and  the  plaintiff's  claim  in  writing  for 
compensation  for  and  in  respect  of  or  arising  out  of  the  said 
plaintiff's  rights,  adjudged  to  be  in  the  plaintiff  by  Charles  Duff, 
Esquire,  shall  be  laid  before  the  said  Charles  H.  Fairweather, 
Esquire,  who,  after  hearing  the  parties,  their  counsel  and  proofs, 
and  inspecting  the  said  lands  (if  he  deem  it  advisable),  shall  deter- 
mine upon  the  said  claims  for  compensation,  and  shall  award  what 
ami  of  money  shall  be  paid  to  the  plaintiff,  in  full  satisfaction  and 
discharge  of  said  claims. 

As  to  item  third — The  said  C.  Milner  claims  that  he  became 
the  owner  in  fee  simple  of  the  remaining  five-eightlis  of  said  land 
on  the  5th  of  December  last.  The  adjudication  shows  a  fee  sim- 
ple in  Milner,  and  cuts  it  down  by  adjudicating  upon  equitable 
rightB,  which  I  think  the  referee  had  no  power  to  do.  He  was 
simply  to  decide  iwhether  the  plaintiff  had  any  legal  or  what 
rights,  and  the  extent  and  nature  of  such  rights.  The  referee  may 
possibly  have  been  justified  in  saying  the  legal  rights  of  Milner 
would  be  subject,  to  certain  equities,  but  I  doubt  this  very  much. 
I  strongly  incline  to  the  opinion  that  the  referee  could  only  decide 
upon  Milner's  rights,  whether  legal  or  equitable.  That  the  words 
"  the  extent  and  nature  of  such  rights,"  would  not  enable  the 
referee  to  cut  down  Milner's  legal  title,  and  pronounce  that  a 
Court  of  equity  would  compel  Milner  to  convey  a  portion,  five- 
eighths,  to  the  Queen,  for  the  iwe  of  the  Railway,  without  any 
oampensation  whatever.  I  think  Mr.  Duff  had  no  power  thas  to 
cat  down  the  plaintiff's  title.  This  matter,  I  think,  should  and 
can  only  be  determined  in  another  way,  where  all  parties  inter- 
ested shoidd  be  heard  ;  and  without  a  proper  hearing,  in  a  proper 
Court,' I  do  not  well  see  how  Mr.  Duff  can  pronounce  what  a 
Court  of  equity  would  do.  He  had  simply  to  determine  Milner's 
rights — the  extent  of  such  as  to  quantity,  and  the  nature  of  them, 
as  l^al  or  equitable. 

As  to  item  twelve :  Milner  claims  that  lie  is  owner  in  fee  simple 
of  two  acres  and  upwards  of  land,  lying  on  the   westerly  side  of 
the  liailway  fence,  and  entitled  to  compensation  for  anv  damage 
13 
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1878 thereto  by  the  portion  of  land  taken  by  the  Railway  aiithor- 

MiLNER      ities. 

The  adjiidicatioD  on  this  item  is  as  follows  :  He  is  owner  in  fee 
simple  of  certain  undivided  shares  in  a  portion  of  the  Estabrooks 
lot  being  on  the  westerly  side  of  the  Railway  fence,  but  I  cannot 
say  what  quantity  of  land  it  contains.  By  the  items  of  the  agree- 
ment of  reference,  and  having  regard  to  the  nature  and  extent  of 
his  interest  in  this  piecK)  of  land,  I  think  that  he  is  entitled  to 
compensation  in  respect  of  the  original  three  undivided  eighths 
which  he  had  in  it,  in  case  it  has  been  injured  in  consequence  of 
another  portion  of  the  same  lot  having  been  taken  or  used  by  tlic 
Railway.  This  adjudication,  I  think,  cannot  be  sustained.  Mil- 
ner's  claim  is  a  fee  simple  in  two  acres  and  upwards,  lying  on  the 
westerly  side  of  tlie  Railway.  The  extent  and  nature  of  the 
plaintiff's  claim  is  to  be  established  by  Mr.  Duff,  before  Mr.  Fair- 
weather  can  assess  the  plaintiff's  compensation. 

Mr,  Duff  says  Milner  is  owner  in  fee  of  certain  undivided  shares 
in  a  portion  of  the  Estabrooks  lot,  on  the  westerly  side  of  the 
Railway;  how  many  shares,  Mr.  Duff  does  not  say,  nor  can  he 
say  what  quantity  of  land  it  contains.  I  think  Mr.  Duff  should 
have  fixed  the  quantity — he  certainly  should  have  decided  what 
the  interest  of  Milner  was,  which  he  has  not  attempted.  If  Mil- 
ner had  a  fee  simple  in  three-eighths  of  the  land,  it  would  have 
been  very  easy  to  have  said  so.  If  in  the  whole,  it  could  have 
been  ^ated  with  equal  ease.  Without  approaching  the  determina- 
tion of  Milner's  title,  Mr.  Duff  thinks  Milner  is  entitled  to  com- 
pensation in  respect  of  the  original  three  undivided  eighths  whioJi 
he  had  in  it  (not  what  he  has  in  it).  What  about  the  remaiiung 
five-eighths  ?  If  he  has  a  title  to  the  remainder,  why  is  be  not 
entitled  to  compensation  therefor  ?  What  had  Mr.  Duff  to  do 
with  compensation?  This  matter  was  for  Mr.  Fairweather's 
judgment.  Mr.  Duff  was  to  decide  the  plaintiff's  interest,  which 
he  has  not  done. 

Mr.  Duff's  adjudication  is,  he  thinks  he  is  entitled  to  compensa- 
tion in  respect  of  the  original  three  undivided  eighths,  in  ease  it 
has  been  injured.  In  other  words,  Milner  would  only  have  a 
title  in  case  the  land  has  been  injured,  in  consequence  of  another 
portion  of  the  same  lot  having  been  taken  or  used  by  the  Railway. 
I  <lo  not  undei^stand  that  this  land  outside  the  Railway  fences  is 
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subject  to  the  equities  mentioned  in  Mr.  DulF's  adjudication  to  1878 
item  three,  and  I  can  readily  see  a  material  diflFerence  between  the 
lands  inside  and  those  outside  the  Railway  fences.  To  the  former 
the  Railway  authorities  might  claim  title ;  to  tlie  latter  no  such 
claim  might  be  made.  This  item,  in  my  opinion,  has  not  been 
decided  upon  ;  and  under  the  authority  of  Wakefield  v.  Uanelly 
Ry.  and  Dock  Co.,^  previously  cited,  which  decides  that  an  award 
which  leaves  some  of  the  questions  undecided,  or  leaves  in  doubt 
whether  some  of  the  questions  have  been  decided,  cannot  be  en* 
forced. 

If  I  am  wrong  in  my  conclusion  that  item  twelve  has  not  been 
decided  upon,  surely  there  must  be  serious  doubts  as  to  whether  or 
no  it  has  been  decided ;  and  further,  unless  the  matter  is  clear,  the 
Court,  I  apprehend,  would  not  interfere  on  motion,  but  would 
leave  the  party  to  plead  the  award. 

Then,  as  to  staying  the  proceedings  by  reason  of  Crown  interests 
being  involved,  if  there  is  anything  in  the  point,  which  I  do  not 
thmk  there  is,  for  reasons  which  I  have  given  in  MUner  \, 
Brydges,^  I  think  it  is  too  ^lateTor  the  defendant  to  seek  its  pro- 
tection, as  issues  in  fact  and  in  law  have  been  joined,  and  the 
argument  of  the  latter  pretty  well  exhausted  at  the  time  of  tlie 
arrangement  upon  which  the  submission  to.  Mr.  Duff  was 
arrived  at. 

The  submission  has  lieen  revoked,  at  all  events,  in  time  to  pre- 
vent any  further  action  being  had  under  it,  so  far  as  Mr.  Duff^s 
power  extends,  and  the  adjudication  not  being  sustainable,  I  think 
this  application  must  be  dismissed,  and  I  see  no  reason  why  the 
phdntiff  should  not  be  entitled  to  his  costs  of  resisting  it. 

Weldon,  J.,  afler  stating  the  facts,  continued  :  This  award 
of  Mr.  Duff,  now  Mx.  Justice  Duff,  was,  as  he  states  in  his  affida- 
vit, made  and  signed  on  the  day  it  bears  date,  being  on  Tuesday, 
previous  to  his  leaving  for  Dorchester ;  and  on  Thursday  evening 
the  award  was  read  to  the  plaintiff  and  Mr.  Weldon,  "  at  my 
lodgings  in  Dorchester."  On  his  return  to  Saint  John,  he  received 
a  letter  from  Mr.  Milner,.  purporting  to  be  a  revocation  of  his 
authority  to  act;  tliat,  considering  the  aw^ard  as  having  been 
made  and  published,  he  forwarded  a  duplicate  original  to  Charles 
H.  Fairweather,  Esquire,  the  i>arty  named  in  the  said  agreement. 
Mr.  Duff  further  states  in  his  affidavit  that  the  agreement  upon 
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1878  which  he  acted  was  the  one  a  copy  of  which  is  annexed  to  the  affi- 
MiLNEu  Javit  of  Charles  W.  Weldon,  and  the  plaintiff  furnished  a  state- 
ment of  his  items  of  claim,  and  the  plaintiff  was  heard,  and  also 
his  counsel,  Mr.  Palmer  ;  and  on  the  part  of  the  Government, 
Mr.  Weldon,  "  and  also  the  deeds,  writings,proofS;  evidence,  and 
admissions  produced  before  me  on  both  sides." 

Mr.  Milner,  after  stating  that  he  prepared  and  signed  the  origi- 
nal, a  copy  of  which  is  annexed  to  the  affidavit  of  Charles  W. 
Weldon,  further  states  :  "  I  had  not  the  faintest  conception  tliat 
by  such  amended  agreement,  the  clear  and  indisputable  basis  upon 
which  the  said  submission  was  made,  as  expressed  in  the  agree- 
ment so  signed  by  Mr.  Weldon  and  Mr.  ]*almer,  was  changed,  nor 
did  the  said  Charles  W.  Weldon  in  any  way  intimate  to  me  such 
an  idea  until  months  after  the  agreement  had  been  in  the  hands 
of  Mr.  Duff,  when  he  stated  the  objection  that  the  Government 
had  equitable  rights,  which  were  paramount  to  my  legal  title,  and 
which  Mr.'  Duff,  then  Judge  Duff,  hud  a  riglit  to  determine. 
That  had  I  imagined  for  a  moment,  '.-hen  the  said  agreement  was 
signed  by  me,  or  hjid  Mr.  Weldon  dr;i  :r)  my  attention  to  the  con- 
struction he  afterwards  urge<l  the  said  agreement  would  bear — 
that  I  was  submitting  anything  but  what  was  agreed  upon  before 
the  Supreme  Court,  to  Mr.  Duff,  I  would  at  once  have  abandoned 
the  same;  and  when  the  mine  was  sprung  by  .Mr.  Weldon,  I 
would  then  have  abandoned  the  reference,  had  not  my  counsel 
advised  me,  and  I  believed  such  a  co.nstruction  could  not  be  given 
to  said  agreement,  and  I  fully  believed  Judge  Duff's  award  was 
to  be  confined  to  my  legal  rights.  That  the  idea  of  revoking  the 
authority  of  the  said  referee  never  suggested  itself  to  nie  on  that 
day,  until  the  next  day,  when  I  at  once  determined  on  doing  so." 

I  have  referred  to  the  agreements,  the  award,  and  the  affidavit 
of  the  said  plaintiff,  not  for  the  purpose  of  deciding  upon  the 
validity  or  invalidity  of  the  award,  whether  it  is,  as  the  counsel 
for  Mr.  Milner  contends,  void,  or  that  the  question  should  be  tried, 
but  for  the  purpose  of  showing  the  character  of  the  claim  which 
the  plaintiff  alleges  he  has  against  the  defendants,  Luttrell  and 
Brydges.  It  is  apparent  from  the  agreements  that  were  entered 
into,  and  the  object  of  the  submission  and  reference,  that  a  certain 
alleged  claim  of  the  plaintiff  was  really  and  virtually  against  the 
Government  of  tbc^   Dominion,  for   the  lands   whereon  are  the 
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station  aiid  part  of  the  Railway  track  at  the  Sackville  station  _ 
of  the  Intercolonial  Railway,  to  which  the  plaintiff  had  a 
claim,  either  legal  or  equitable,  and  the  compensation  which  the 
plaintiff  would  be  entitled  to,  if  any,  must  be  paid  by  the  Minis- 
ter of  the  Public  Works  of  the  Dominion.  This  is  provided 
for,  and  so  expressed,  in  both  agreements  entered  into,  and  which 
all  parties  agree  to. 

The  application  on  behalf  of  Brydges  and  Luttrell  is  not  made 
for  the  purpose  of  giving  effect  to  the  award,  or  establishing  its 
validity,  but  for  the  purpose  of  staying  the  proceedings  in  the  two 
actions  against  them ;  it  manifestly  appearing  that  what  they  did 
or  have  done  in  and  about  the  Station  at  Sackville  of  the  Inter- 
colonial Railway,  was  as  General  Superintendent  of  the  Railway, 
and  Superintendent  of  the  Railway  from  Moncton  to  Halifax. 
The  38  Vic.  cap.  22  vests  the  Railroad  in  Her  Majesty,  under  the 
control  and  management  of  the  Minister  of  Public  Works.  By 
the  first  agreement  made  between  the  parties,  the  plaintiff  was 
required  to  make  up  a  statement  of  all  the  items  of  property  at 
or  near  Sackville  station,  now  in  possession  of  the  Railway 
oflScials,  or  at  any  time  heretofore  used  or  occupied  by  them. 
This  agreement  is  signed  by  Charles  W.  Weldon,  for  Minister  of 
Public  Works,  and  by  A.  L.  Palmer,  for  the  plaintiff,  and  the 
sworn  agreement  drawn  up  by  the  plaintiff  "  that  the  plaintiff's 
legal  rights  to  the  property  at  or  near  the  Sackville  Railway  sta- 
tion should  be  referred,"  &c.  It  Ls  agreed  by  and  between  Char- 
les W.  Weldon,  Q.  C,  on  behalf  of  the  Minister  of  Public  Works, 
and  the  said  plaintiff,  and  concludes  by  stating  that  what  sum 
may  be  awarded  to  the  plaintiff  as  compensation,  "  shall  be  paid 
to  the  said  plaintiff  by  the  said  Minister  of  Public  Works,"  and 
with  interest  for  any  delay,  and  the  plaintiff  to  release  his  claims 
and  make  a  conveyance  of  his  rights. 

The  words  in  the  agreements,  whichever  are  taken,  show  con- 
clusively that  the  plaintiff's  claim  in  this  action  arises  out  of  the 
Intercolonial  works  and  Station,  which  are  vested  in  the  Crown, 
and  under  the  control  of  the  Minister  of  Public  Works ;  and 
these  agreements  were  made  under  the  sanction  and  approval  of 
the  Minister  of  Public  Works.  This  necessarily  brings  the  case 
within  the  principle  laid  down  in  Buron  v.  Denman,^  where 
Parke,  B.,  delivering  the  judgment  of  the  Court,  says  :  "  If  an 
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individual  ratifies  an  act  in  his  behalf;  the  nature  of  the. act  re- 
mains unchanged,  it  is  still  a  mere  mishap,  and  the  party  injured 
has  his  option  to  sue  either ;  if  the  Crown  ratifies  an  act,  the 
character  of  the  act  becomes  altered,  for  the  ratification  of  the 
act  does  not  give  the  party  injured  the  double  option  of  bringing 
his  action  against  the  agent  who  committed  the  trespass  or  the 
principal  who  ratified  it,  but  a  remedy  against  the  Crown  only 
(such  as  it  is),  and  actually  exempts  from  all  liability  the  person 
who  commits  the  trespass.  Whether  the  remedy  against  the 
Crown  is  to  be  preserved  by  petition  of  right,  or  whether  the 
injury  is  an  act  of  the  State  which  inflicts  it,  or  by  application  of 
the  individual  suffering  it  to  the  Grovernment  of  his  country,  to 
insist  upon  compensation  of  this — in  either  view  of  the  case,  the 
wrong  is  no  longer  admitted." 

The  plaintiff,  therefore,  having  by  his  admissions  brought  him- 
self within  this  rule,  it  would  be  vexatious  to  allow^  him  to  pro- 
ceed in  this  action. 

The  same  doctrine  is  laid  down  in  Doe  ex  dem.  Legh  v.  Boe} 
The  Dominion  Act,  "  The  Petition  of  Right  Act,  1876,"  is  a 
plain  and  cheap  proceeding,  and  there  is  no  more  difficulty  in 
prosecuting  a  petition  of  right  than  an  action  of  trespass ;  an  ac- 
tion of  trespass  could  not  decide  upon  the  claims  which  the  plain- 
tiff has  set  forth  in  the  statement  submitted  under  the  agreement 
to  refer,  and  which  Mr.  Milner  distinctly  admits  in  his  affidavit ; 
and  the  only  pretence  the  plaintiff  sets  up,  is  that  the  second 
agreement,  drawn  and  signed  by  liim,  allows  the  referee  to  deal 
with  equitable  rights  as  well  as  legal  rights.  In  the  case  of  Doe 
ex  dem.  Milner  v.  Roe,  being  alleged  to  be  and  described  as  DrydgeSj 
Tenant  in  possession  of  this  Railway  station,  decided  in  Trinity, 
1875,  proceedings  were  stayed,  as  he  was  only  servant  of  the 
Crown  in  connection  with  the  Railroad  and  Station.  The  plain- 
tiff admits  the  matters  referred  to  in  the  agreement  for  reference 
would  settle  these  suits.  In  the  14tli  paragraph  he  says  '^  that  no 
agreement  whatever  was  made  between  Weldon  and  myself  res- 
pecting the  suit,  further  than  the  implied  understanding  that  the 
whole  of  the  suits  were  to  be  setded  by  said  reference ;  that 
nothing  whatever  was  said  further  about  them  than  it  was  agreed 
that  my  costs  were  to  be  included  and  added  to  the  award  which 
it  was  conceded  would  be  in  my  favor." 
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In  Cadro  v.  Murray y^  in  an  action  brought  against  the  Clerk  of 
the  Petty  bag  for  not  sealing  a  Writ  of  Error,  the  Court  stayed 
the  proceedings .  Bramwell,  J. :  "  We  are  satisfied  that  no  duty 
was  imposed  on  the  defendant,  and  this  is  therefore  an  entirely 
pretenceless  action.  It  was  properly  stopped,  as  an  abuse  of  the 
process  of  the  Court.  It  is  altogether  groundless,  and  the  Court 
ought  to  put  an  end  to  it.  I  thought  it  was  rather  a  strong 
measure  to  stop  an  action  of  the  kind  without  consulting  my 
learned  brothers,  but  I  find  they  are  of  the  same  opinion  as 
ourselves." 

In  Dawking  v.  Prince  Edward  of  Saxe  Weinier ;'  Same  v. 
Wynrood;  Same  v.  Stephens — three  cases — application  to  a  Judge 
in  Chambers  to  stay  proceedings,  on  the  groimd  that  the  actions  are 
frivolous  and  vexatious,  and  an  abuse  of  the  process  of  the  Court, 
the  Judge  referred  them  to  the  Court.  The  actions  were  all  sim- 
ilar. The  defendants  stated  that  ten  years  before  they  had  been 
members  of  a  Court  of  Errors,  and  they  had  agreed  to  a  report 
which  in  the  course  of  their  duty  they  had  to  make ;  that  the 
auction  in  the  declaration  charging  conspiracy  and  false  repre- 
sentation had  no  other  foundation  whatever."  The  plaintiff  stated 
the  actions  were  brought  bona  fidcy  andjto  vindicate  his  position 
and  character,  and  he  was  prepared  to  support  them  by  evidence. 

Blackburn,  J. :  "I  think  there  is  no  doubt  we  ought  to  stay  these 
proceedings.  .  .  .  Then  there  is  the  more  material  thing  to  con- 
sider, and  that  is  where  we  do  see  the  action  is  utterly  hopeless, 
frivolous  and  vexatious,  have  we  a  right  to  stop  it  summarily,  and 
not  allow  it  to  go  further?  Though  I  grant  that  this  is  a  jurisdic- 
tion which  in  all  cases  should  be  exercised  by  the  Court  with  the 
utmost  caution,  and  which  should  be  watched  carefully,  and  not 
applied  except  in  cases  where  we  see  plainly  it  is  right  so  to  do, 
I  find  that  in  Castro  v.  Hurray,  which  was  a  stronger  case  than 
this,  the  Court  of  Exchequer  did  so  in  a  matter  of  this  sort. 
Notwithstanding  all  that  has  been  said,  we  think  we  see  clearly 
that  if  an  action  against  public  persons  for  not  performing  a  pub- 
lic duty,  is  absolutely  foundationless;  the  Court  have  a  right  to 
stop  the  action.  In  the  present  case,  an  action  against  the  Court 
as  a  military  tribunal,  doing  their  duty  as  a  military  tribunal,  can- 
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1878        not  be  made  to  lie  by  sprinkling  the  declaration  over,  as  with  a 
MiLNER     pepper-castor,  with  such  words  as  *  malice,'  '  fraud,'  *  combina- 
tion,' and   so   forth."     And   Mellor,  J, :  '^I  think  it  would  be 
causing  the  time  of  the  Court  and  of  the  public  to  be  wast^  if 
we  did  not  interfere  and  take  this  course,  having  our  authority  to 
do  so,  I  think,  fully  established,  not  only  by  the  Court  of  Exche- 
quer, but  by  all  the  Judges  of  the  Exchequer — for  all  the  Judges 
of  the  Exchequer  were  consulted  before  that  opinion  was  pro- 
nounced by  my  brother  Bramwell.     Therefore  I  think  we  are  not 
going  a  hair-breadth  beyond  what  we  are  authorized  to  do,    by 
stopping  these  proceedings.     I  should  lament  if  this  was  allowed 
to  go  further,  because  it  would  only   result  in  a  great  waste  of 
power,  and  the  time  of  Judges,  jurymen  and  the  public.    I  have 
not  the  slightest  doubt  it  would  end  in  the  same  manner  that  the 
other  cases  did." 

Looking,  therefore,  at  the  claims  of  the  plaintiff,  the  statements 
of  the  defendants  that  what  they  did  in  going  to  the  station 
and  directing  the  engineer  in  the  Intercolonial  Railroad  at  Sack- 
ville,  was  only  in  their  several  capacities  as  Superintendent 
General  and  Superintendent  of  Railways,  was  under  the  direction 
of  the  Crown,  through  the  Minister  of  Public  Works,  the  plain- 
tiff's only  remedy  is  by  Petition  of  Right  to  the  Crown,  under 
*'  The  Petition  of  Right  Act,  1876."  But  it  is  urged  and  con- 
tended that  the  writ  of  right  does  not  extend  to  those  claims 
which  the  plaintiff  makes.  I  think  this  is  just  such  a  claim 
which  belongs  thereto.  Lord  Chief  Justice  Cockburn,  in  giving 
judgment  in  Feather  v.  The  Queen,^  says  :  "  We  concur  with  the 
Court  (referring  to  Tobin  v.  The  Queeny  in  thinking  that,  while 
the  Petition  of  Right  is  open  to  the  subject,  even  where  the 
lands  or  goods  or  money  of  a  subject  have  found  their  way  into 
the  possession  of  the  Crown,  and  the  purpose  of  the  Petition  is  to 
obtain  restitution,  or  if  restitution  cannot  be  given,  compensation 
or  money,  or  where  the  claim  arises  out  of  a  contract,  as  for  goods 
supplied  to  the  Crown  or  the  public  service,  it  is  in  such  cases 
only  that  instances  of  Petition  of  Right  have  been  enforced  and 
are  to  be  found  on  our  books." 

The  Railroad  and  the  lands  taken  for  the  Intercolonial  Railroad 
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are  in  the  possession  and  use  of  the  Crown,  and  the  principle  . 
decided  in  the  above  case  is  therefore  directly  applicable. 

As  to  the  award,  it  appears  to  me  that  it  never  was  intended  by 
the  agreement  made — whether  the  agreement  to  refer,  which  was 
signed  in  July,  1875,  by   Charles  W.   Weldon,  for  Minister  of 
Public  Works,  and  A.  L.  Palmer,  for  Christopher  Milner,  or  the 
second  agreement,  drawn  up  by  Milner,  and  signed  by  him  and 
Mr.  Weldon — the  award  was  to  determine  what  the  Minister  of 
Public  Works  should  pay  Mr.  Milner,  and  not  any  award  upon 
which  an  action  could  be  brought — it  was  in  place  of  an  estimate 
which  it  is  the  duty  of  the  defendant  to  make.     Mr.  Palmer 
admits  that  the  Court  can  stay  proceedings,  if  frivolous  and 
vexatious,  but  he  denies  the  right  of  the  Crown  to   intervene  in 
this  matter  in  the  action  of  Milner  v.  LuUrell.    But  what  was 
the  object  and  intention  of  the  agreements  entered    into,  and 
they  were  specified  as  minutely  and  clearly  as  the  counsel  for  both 
nndergtood,  to  embrace  all  the  claims  which  Mr.  Milner  made 
against  the    Government  of   Canada,   or  Minister    of    Public 
Works,  on  behalf  of  the  Government  of  Canada,  and  does  not 
Mr.  AClner,  by  the  claim  he  submitted  to   Mr.  Duff,  shew  it  is 
for  the  land  over  which  the  Intercolonial  Railway  passes,  and  on 
which  the  station  and  other  buildings  connected  with  the  Rail- 
way are  built  ?  and  this  land  and  the  Railroad  is  vested  in   the 
Crown  by  the  Dominion  Acts.     I  say  the  Dominion  Acts,  for  in 
regard  to  the  construction  of  that  work  there  is  no  doubt  in  my 
mmd  that  the  Acts  so  passed  are  within  the  powers  conferred  on 
Parliament  by  the  British  North  America  Act. 

Mr.  Milner  does  not  impeach  the  decision  at  which  Mr.  Duff 
has  arrived;  he  contents  himself  with  stating  he  revoked  his 
authority.  If  he  did  so,  the  matter  rests  with  the  Dominion 
authorities,  to  assess  the  damages  and  determine  the  rights  which 
Mr.  Milner  had  to  be  compensated  for.  It  is  enough  for  the 
Court  to  know,  and  that  knowledge  is  obtained  by  Mr.  Milner's 
own  statement,  that  his  claim  is  substantially  against  the  Govern- 
ment of  Canada,  for  damages  against  the  Government,  in  conse- 
quence of  the  Intercolonial  Railway  running  through  his  land. 
This  is  so  apparent,  that  I  have  no  doubt  of  the  propriety  of  the 
Court  staying  the  proceedings  in  this  action  ;  it  is  at  least  against 
good  faith,  and  comes  within  the  principle  laid  down  bv  the 
14 


1878 


Milker 

f. 
Brydg^. 


Digiti 


ized  by  Google 


loe 


CASES  IN  THE  SUPREME  COURT, 


1878 


MiLNBB 

V, 

Brydoes. 


Court  in  Cocker  y.  Tempest,*  and  which  is  referred  to  by  Willes,  J., 
in  Hammer  v.  Hughes  aud  Stanley^  who  says  that  "  the  case  of 
Cocker  v.  Tempest  shows  the  Court  has  unlimited  power  over  its 
own  process,  and  can  order  a  stay  of  proceedings  brought  against 
good  faith,  or  otherwise,  without  being  hampered  by  mere  tech- 
nical rules." 

Allen,  C.  J.,  after  fully  stating  the  facts,  as  given  above,  con- 
tinued : 

As  to  the  first  question,  it  is  necessary  to  consider  when  the  award 
was  made.  The  affidavit  ofMr.Weldon  states  that  on  the  27th  July 
last,  he  and  the  plaintiff  being  at  Dorchester,  Mr.  Justice  Duff,  who 
was  also  there,  stated  to  them  that  he  was  ready  with  his  adjudi- 
cation, but  it  was  not  fully  copied  out ;  that  the  plaintiff  asked 
him  (Weldon)  if  he  would  make  any  objections  to  Mr.  Justice 
Duff  stating  his  judgment  and  determination,  as  he  (plaintiff) 
was  anxious  to  get  away,  and  said  that  no  advantage  would  be 
taken  of  it ;  that  Mr.  Weldon  consented ;  whereupon  he  and  the 
plaintiff  attended  before  Mr.  Justice  Duff,  who  read  over  his 
judgment,  and  stated  his  adjudication  on  the  several  items  of 
claim.  That  he  was  informed  by  Mr.  Justice  Duff  that  aftier  he 
had  sent  his  award  and  adjudication  to  Mr.  Fairweather,  he  was 
served  with  a  notice  from  the  plaintiff,  purporting  to  revoke  his 
authority. 

The  plaintiff's  affidavit  states  tliat  on  the  26th  July  he  received 
a  postal  card  from  Mr.  Weldon,  dated  the  previous  day,  saying 
that  Judge  Duff  was  going  to  Dorchester,  and  was  ready  witii  his 
award,  and  that  if  the  plaintiff  would  be  there  on  the  following 
day,  the  Judge  would  deliver  it ;  that  the  plaintiff  attended  at 
Dorchester,  and  that  he  and  Mr.  Weldon  went  to  Mr.  Justice 
Duff,  who  said  something  to  the  effect  that  his  judgment  wanted 
revising ;  to  which  plaintiff  answered  that  he  was  not  so  anxious 
about  the  reasons  for  the  decision  as  he  was  for  the  result ;  and  it 
was  then  agreed  that  they  should  meet  at  the  Judge's  room ;  that 
they  went  there,  and  the  Judge,  after  looking  over  his  papers, 
said  he  had  left  a  part  of  his  judgment  at  home ;  that  the  Judge 
then  began  reading  his  judgment  and  giving  his  reasons ;  that  he 
went   on  discussing  point  after  point,  and  giving  his  reasons  for 
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hk  decision  thereon ;  that  there  was  a  hiatus  in  his  judgment^  from  _ 
Ike  ab^enoe  of  a  part  of  it,  and  the  Judge  not  having  oommuni- 
eated  to  them  all  the  different  points,  or,  at  least,  the  plaintiff  not 
ondeistanding  him,  he  (plaintiff)  enquired  what  his  award  ^vas 
upon  certain  items  of  claim,  to  which  he  replied  verbally.     That 
the  plaintiff  was  so  astonished  that  he  left  the  room  without  a 
word,  and  was  immediately  followed  by  Mr.  Weldon,  and  the 
plaintiff  at  onoe  told  him  that  he  (plaintiff)  would  stand  to  nothing 
of  the  sort.     He  denies  that  he  agreed  not  to  take  advantage  of 
any  objection  to  the  award.     The  affidavit  then  states  that  on  the 
next  day  the  plaintiff  made  up  his  mind  to  revoke  the  authority 
of  Judge  Duff.     The  plaintiff  does  not  state  when  he  sent  the 
notice  of  revocation  to  Mr.  Justice  Duff,  and  although  the  state- 
ment in  Mr.  Weldon's  affidavit  as  to  the  time  of  serving  that 
notioe  is  only  hearsay,  and  standing  by  itself  would  not  prove  the 
fact,  it  assumes  a  different  character  when  it  is  not  denied  by  the 
plaintiff,  who  is  bound  to  make  out  that  the  notice  of  revocation 
was  served  before  the  award  was  made.    The  award  or  adjudica- 
tion itself  is  dated  25th  July,  the  same  day  Mr.  Weldon's  postal 
card  is  dated,  informing  the  plaintiff  that  the  award  was  ready. 
It  is  very  improbable  that  Mr.  Justice  Duff  would  have  told  the 
parties  to  come  to  his  room  and  hear  his  judgment,  and  would 
have  done  as  Mr.  Milner  says  he  did — ^read  his  judgment,  "dis- 
cussing point  after  point,  and  giving  his  reasons  for  the  decision 
thereon,"  unless  he  had  actually  determined  the  points  submitted 
to  him,  and  made  his  award  thereon.     If  he  had  arrived  at  a  con- 
dusion  on  the  several  points  submitted  to  him,  had  reduced  his 
decision  on  these  points  to  writing,  and  communicated  it  to  the 
parties,  tliough  he  may  not  have  had  the  whole  of  his  written 
reasons  for  his  decision  actually  then  present  (the  award  and  his 
reasons  for  it  being,  as  I  understand  it,  distinct  documents),  I 
think  the  award  was  complete,  and  it  was  too  late  afterwards  to 
revoke  his  authority,  and  he  himself  was  fundus  officio^  and  could 
not  afterwards  have  altered  his  decision  on  any  of  the  items.     I 
think,  therefore,  there  was  a  complete  award  on  the  27th  July, 
when  Mr.  Justice  Duff  met  the  plaintiff  and  Mr.  Weldon,  and 
read  to  them  what  his  decision  was — his  adjudication  at  the  time 
having  been  actually  made — and  consequently  the  revocation 
of  his  authority,  which  was  aftenv^grds  served,  was  too  late. 
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The  next  question  is  whether  Mr.  Justice  DufF  has  exceeded 
his  authority.     This  arises  upon  his  adjudication  upon  the  third 
item  of  the  plaintiff's  claim,  on  which  he  finds  that  though  the 
plaintiff  has  the  legal  title  to  three  undivided  eighths  of  a  portion 
of  the  property,  he  has,  for  the  reason  stated,  no  beneficial  interest 
therein,  but  holds  the  property  in  trust  for  the  Railway.     It  was 
contended  tliat,  by  the  terms  of  the  agreement,  the  arbitrator  was 
confined  to  adjudicate  upon  the  legal  rights  of  the  plaintiff.     If 
the  first  clause  of  the  agreement  is  not  qualified  by  what  is  after- 
wards stated,  I  think  that  construction  is  right.     But  it  is  pro- 
vided in  a  subsequent  part  of  the  agreerac:it  that  Mr.  Duff  shall 
adjudge  and  determine  whether  the  plai»: tiff  has  "any  legal  or 
what  right  in  each  of  the  said  claims  or  claim,  and  the  extent  and 
nature  of  such  rights,"  and  the  times  when  the  same  respectively 
accrued.     If  Mr.  Duff's  adjudication  was  to  be  confined  to  the 
plaintiff's  legal  rights,  I  cannot  see  what  meaning  is  to  be  given  to 
the   words  which  follow,  "  or  what  riij;ht."     I  understand    the 
agreement  to  mean  that  Mr.  Duff  had  power  to  determine  whether 
the  plaintiff  had  the  legal  right  to  any  o/  (he  property  he  claimed ; 
and  if  he  had  not  the  legal  right,  then  what  right  had  he?  and 
what  was  the  nature  and  extent  of  his  right  ?     In  short,  Mr.  Duff 
was  to  determine  exactly  what  right  the  plaintiff  had ;  whether  it 
was  legal  or  equitable,  in  fee,  for  life,  or  years ;  and  whether  in 
possession,  reversion,   or  remainder.     I  think  if  Mr.  Duff  had 
merely  found  the  fact  that  the  plaintiff  had  the  legal  right  in  fee 
simple  to  five-eighths  of  the  property  mentioned  in  the  third  item 
of  claim,  without  also  stating  the  circumstances  under  which  he 
held  it,  and  the  transaction  with  Clarke,  Punchard  &  Co.,  he 
would  not  have  discharged  that  part  of  his  dut}-  which  required 
him  to  adjudicate  upon  "  the  extent  and  nature  of  the  plamtiff's 
rights."     Without  such  an  adjudication,  what  guide  would  the 
appraiser  have  to  enable  him  to  determine  upon  the  plaintiff's 
claim  for  compensation  for  this  portion  of  the  land  ?     It  was  all- 
important  for  him  to  know  exactly  what  rights  the  plaintiff  had, 
and  whether  he  merely  held  the  legal  title — some  one  else  having 
the  beneficial  interest. 

The  remaining  objection  is,  that  the  award  is  bad  for  uncer- 
tainty. It  was  contended  that  the  finding  on  the  first  item  of 
claim  was  insufficient^  because  it  did  not  specifically  find  that  the 
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plaintiff  was  not  the  owner  of  any  part  of  the  3  acres  and  30  _ 
perches  claimed.     But  I  think  it  is  reasonably  certain  ;  certainty 
to  a  oommon  intent  is  sufficint  in  an  award. 

The  first  item  is  a  general  statement  that  the  plaintiff  is  the 
o^mer  in  fee  simple  of  the  land  within  the  railway  fences.  The 
second  and  third  items  show  how  he  became  entitled  to  the  several 
righis  and  shares  in  this  piece  of  land  ;  and  Mr.  Justice  Duff's 
finding  on  the  second  and  third  items  of  claim,  make  his  award 
sufficiently  certain  on  this  point. 

It  was  also  objected  that  the  finding  on  the  11th  and  12th 
items  was  insufficient,  in  stating  that  the  plaintiff  was  owner  in 
fee  of  certain  undivided  shares  in  a  portion  of  the  Estabrooks 
lot ;  that  it  should  have  defined  in  what  portion  of  the  land  those 
shares  were ;  and  that  on  such  finding  as  this,  Mr.  Fairweather  . 
could  not  determine  the  damages. 

The  11th  item  of  claim  is  that  the  plaintiff  is  the  owner  in  fee  of 
1  acre  and  10  perches  of  land  lying  to  thesouth-eastof  the  easterly 
railway  fence,  and  entitled  to  compensation  for  damage  thereto.  The 
award  on  this  part  of  the  plaintififs  claim  appears,  at  first  sight, 
to  be  somewhat  ambiguous ;  but,  taken  in  connection  with  the 
plaintiff's  claim,  which  defines  the  portion  of  the  lot  which  he 
allies  that  he  owns,  and  bearing  in  mind  that  Mr.  Duff  had 
only  to  decide  upon  the  plaintiff^s  title  to  such  laud,  and  that 
there  was  no  question  about  the  quantity  of  land  referred  to  him, 
I  think  the  award  is  sufficiently  certain,  and  that  the  finding  on 
this  point  is,  that  the  plaintiff  is  not  entitled  in  fee  simple  to  the 
whole  of  that  portion  of  the  Estabrooks  lot  which  lies  on  the 
south-east  of  the  easterly  railway  fence ;  but  that  he  is  entitled  to 
three  undivided  eighth  parts  therein ;  and  that  for  such  three- 
eighths,  and  no  more,  he  is  entitled  to  compensation,  in  case  it 
should  be  found  by  Mr.  Fairweather  that  that  portion  of  the 
land  had  been  injured  by  the  taking  of  another  portion  of  the 
Estabrooks  lot  for  the  railway ;  and  that  the  plaintiff  acquired 
such  three-eighths  in  1868,  as  found  upon  the  second  item  of 
claim.  I  think  the  non-production  of  the  plan  does  not  affect  the 
question  before  us.  Whether  that  portion  of  the  lot  which  lies 
to  the  south-east  of  the  railway  fence  contains  one  acre  and  ten 
perches,  does  not  seem  to  be  material  to  the  enquiry  of  Mr.  Duff. 
Whatever  quantity  of  land  it  contains,  he  has  found  that  the 
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plaintiff  owns  only  three-eighths  of  it,  and  not  tbe  whole,  as  he 
claimed.  I  think  there  can  be  no  reasonable  doubt  that  this  is 
the  meaning  of  the  award  on  this  item.  With  this  adjudication 
on  the  plaintiff's  claim  to  this  portion  of  the  lot,  Mr.  Fair- 
weather  could  have  no  difficulty,  after  inspecting  the  land,  as  he 
is  authorized,  in  awarding  the  plaintiff  compensation,  if,  in  bis 
opinion,  it  is  injured  by  the  railway. 

The  same  principle  applies  to  the  12th  item  of  the  plaintiff's 
claim  for  damages  to  another  portion  of  the  lot,  lying  on  the 
westerly  side  of  the  railway  fence — the  adjudication  as  to  that 
also  being  that  the  plaintiff  was  entitled  in  fee  simple  to  three 
undivided  eighths  of  it,  and  not  to  the  whole,  as  he  claimed,  and 
to  the  extent  of  his  interest  in  it,  viz. :  to  three  undivided  eighths, 
was  so  entitled  to  compensation,  if  it  had  been  injured  by  the 
Bailway,  of  which  fact  Mr.  Fairweather,  after  inspecting  the 
land,  was  to  be  the  judge. 

The  words  of  the  award,  "  and  having  regard  to  the  nature  and 
extent  of  his  interest  in  this  piece  of  land,"  do  not  seem  to  mo  to 
render  it  uncertain,  as  they  are  not  part  of  the  finding,  but  merely 
Mr.  Justice  Duff's  reascm  for  coming  to  the  conclusion  that  the 
plaintiff  was  only  entitled  to  tliree-eighths  of  this  portion  of  the 
lot,  and  not  to  the  whole  of  it.  Whether  these  two  portions  of 
the  Estabrooks  lot,  situated  respectively  on  the  easterly  and 
westerly  sides  of  the  railway  fences,  contain  the  quantity  of  land 
stated  in  the  plaintiff's  claim,  is  quite  immaterial,  so  far  as  relates 
to  the  question  which  Mr.  Justice  Duff  had  to  determine,  viis. : 
whether  the  plaintiff  had  "  any  "  and  "  what  right"  to  the  bind; 
and  the  fair  and  reasonable  meaning  of  his  finding  is,  that  what- 
ever quantity  of  land  belonging  to  the  Estabrooks  lot  may  be  <m 
either  side  of  the  railway  fences,  three  undivided  eighths  of  it, 
and  no  more,  are  owned  by  the  plaintiff.  Courts  will  strive  to 
hold  awards  to  bo  certain,  if  possible ;  and  it  is  a  rule  that  they 
arc  to  be  construed  liberally,  with  a  view  to  support  them^  so  far 
as  a  sensible  and  reasonable  interpretation  will  allow :  Russell  on 
Awards,  275. 

It  may  be  gathered  from  the  plaintiff's  statement,  filed  with 
Mr.  Duff,  tliat  he  claimed  to  be  the  owner  in  fee  of  the  whole  of 
the  lot  of  land  in  Sackville  called  the  Estabrooks  lot,  through 
which  the  Intercolonial   Eailway   passes,  leaving  a  portion  of 


Digiti 


ized  by  Google 


i 


EASTER  TERM,  XLI.  VICT. 


Ml 


the  lot  on  each  side  of  the  railway  fences.  The  1st,  2d  and  3d 
items  of  the  plaintiff's  claim  relate  to  that  portion  of  the  lot 
which  is  enclosed  within  the  railway  fences,  and  which  he  de- 
scribes as  containing  3  acres  and  10  perches.  The  4th,  5th,  6th^ 
7th,  8th  and  9th  items  relate  to  the  station-house  and  buildings, 
and  to  the  railway  track  within  the  railway  fences,  on  each  side  of 
this  piece  of  land ;  the  11th  item,  to  that  portion  of  the  Esta- 
brooks  lot  lying  to  the  south-east  of  the  railway  fence,  said  to 
contain  1  acre  and  10  perches ;  and  the  12th  item,  to  that  portion 
of  the  lot  which  lies  to  the.  west  of  the  railway  fences,  and  said  to 
oQQtain  2  acres  and  upwards.  Upon  each  of  these  claims,  Mr. 
Dnff  has  adjudicated.  With  the  correctness  of  his  finding  upon 
the  questions  of  fact,  and  on  the  merits,  we  have  nothing  to  do. 
All  we  have  to  consider  is  whether  he  has  exceeded  his  authority, 
and  whether  his  award  is  uncertain  and  inconclusive. 

The  case  of  Lowes  v.  Kermode^  was  cited  to  shew  that  the  de- 
fendant should  be  compelled  to  plead  the  award,  and  that  the 
Court  ought  not  to  stay  the  action  on  motion.  The  question  in 
that  case  was  whether  the  award  was  made  before  or  after  the 
revocation  of  the  arbitrator's  authority,  which  appeared  to  be 
doubtful  on  the  affidavits,  and  that  being  a  question  of  fact  which 
coold  be  most  properly  determined  by  a  jury,  the  Court  refused 
to  decide  on  motion.  I  do  not  think  there  is  any  doubt  upon  that 
pomt  mthe  present  case,  and  the  objections  to  the  award  here,  for 
^nt  of  certainty,  and  that'  the  arbitrator  exceeded  his  authority, 
are  questions  for  the  Court,  and  not  for  a  jury  to  determine ;  there- 
fore I  think  the  case  cited  is  not  applicable. 

In  my  opinion,  none  of  the  objections  have  been  sustained,  and, 
therefore,  I  think  the  rule  should  be  made  absolute. 
FiSHEB,  J,,  agreed  with  the  learned  Chief  Justice. 

Rule  ahsoltUe* 

'  8  Taunt.  14G. 
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April, 

Action  against    seit'ant   of   Crown — Stay'nvj  /troceedhujs —  » 

Trespass — Where  defendant  committed  alleged  trenpass 
as  Superintendent  of  Government  RailvH/ys. 

Defendant  was  sued  for  trespass  to  land,  claimed  to  beloBg  to  the  pUintiff,  but 
which  had  been  taken  and  used  for  the  Intercolonial  Railway.  Defendant  was 
Saperintendent  of  Government  Railways,  and  an  application  was  made  for  a 
stay  of  proceedings  on  an  affidavit  alleging  that  the  alleged  trespass  was  com- 
mitted by  him  in  the  employ  of  the  Government  as  such  superintendent,  and 
not  otherwise.  Plaintiff  in  answer  swore  that  the  action  was  brought  against 
the  defendant  for  personally  trespassing  on  his  land,  and  denied  that  the  land 
had  been  legally  taken  by  the  Government. 

Held,  per  Allsk,  C.  J.,  and,  Fisher  and  Wetmobe,  JJ.,  Weldon,  dissenting, 
that  the  Court  ought  not,  on  a  summary  application,  to  stay  the  proceedings, 
but  should  leave  the  defendant  to  resist  the  action  by  plea  in  the  ordinary 
way. 

This  was  an  application  to  stay  proceedings  in  an  action  of 
ti-espass  brought  against  the  defendant  by  the  plaintiff  in  May, 
1877,  to  try,  as  was  alleged,  the  plaintiff's  right  to  a  portion  of 
the  land  in  Sack^'ille  over  which  the  Intercolonial  Railway 
passes,  and  on  which  the  station  is  built.  Weldon,  Q.  C, 
stated  in  moving  the  rule  that  he  did  so  on  behalf  of  the  At- 
torney General  of  Canada.  The  ground  of  the  application  was 
that  the  land  which  the  plaintiff  claimed,  was  taken  and  used 
by  the  Government  of  the  Dominion  as  a  part  of  the  Interco- 
lonial Railway,  and  was  the  property  of  the  crown ;  that  the 
defendant  had  committed  no  trespass  upon  the  plaintiff's  land, 
except  the  alleged  occupation  of  it  as  superintendent  of  tlio 
railway;  and  that  the  plaintiff's  remedy,  if  his  land  had  been 
taken,  was  by  application  to  the  Government,  and  that  he  had. 
no  right  to  proceed  against  the  defendant. 

The  Statutes  cited  as  bearing  upon  the  (|uestioD,  and  the 
facts  disclosed  by  the  affidavits  will  be  found  fully  set  out  in 
the  judgments. 

Oct.  23,  1877.     Palmer,  Q.  C,  for  the  plaintiff.     If  this  case 


^  In  the  case  of  MUtier  v.  Brydtjesy  ante,  p.  87,  the  judgment  of  the  Chief 
Justice  is  based  upon  the  affidavits  filed  in  thai  case ;  ivhilc  Mr.  Justice 
Weldon's  judgment  is  based  upon  the  affidavits  filed  in  the  case  of  Milner  v. 
LtUtreU.  An  affidavit  of  Mr.  Justice  Buff  as  to  the  alleged  revocation  of  his 
aathority,  was  filed  in  the  latter  ease,  but  not  in  the  former  one — which  will 
account  for  the  variance  between  the  judgments  of  the  Chief  Justice  and  Mr. 
Justice  Weldon  on  that  point.  Tlio  facts  stated  in  the  Chief  Justice's  judgment, 
and  ref<»rred  to  in  p,  106,  are  those  contained  in  pages  88  to  92,  inclusive. 
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^^^^  can  succeed  the  result  will  be  disastrous  to  the  people  of  this 
Milder  country  ;  tlic  people  will  have  iK)  right  to  appeal  to  the  Court 
for  redress  against  any  act  of  tyranny  on  the  part  of  the  Gov- 
ernment. 

The  Petition  of  Right  is  only  available  where  there  is  no 
wrong  done ;  where  there  is  authority  of  law  ;  but  where  the 
servant  of  the  Crown  does  an  ill^al  act  the  Crown  will  not 
protect  hiui. 

(Wetmork,  J.  For  what  the  Crown  gets  you  can  have  your 
Petition  of  Right ;  but  for  the  trespass  the  officer  is  liable ; 
suppose  in  taking  lands  the  officer  commits  an  assault,  be  must 
be  personally  liable). 

[  say.     1.  The  property  was  Milner's. 

2.  The  railwa}"^  authorities  by  taking  it  infringed  his  rights  as 
they  existed  at  the  passing  of  the  British  North  America  Act 

3.  The  plaintiff  brings  an  action  and  defendant  claims  to 
have  it  stayed  by  prerogative,  whidi  can  only  be  by  royal 
prerogative  exercised  as  against  civil  rights.  Over  this  the 
Dominion  of  C-anada  has  nothing  U>  do.  If  the  power 
exists  it  must  be  exercised  by  the  Executive  Council  of  New 
Brunswick. 

The  case  of  Baron  v.  Demnan,^  relied  on  by  the  defendant, 
is  entirely  in  my  favor.  In  that  case  the  Crown  had  authority 
to  direct  the  act  whicli  it  ratified. 

So  also  in  GidUjf  v.  Loixl  Pabywrean.^  But  there  the  ciise 
was  not  stopped  in  liynine.  It  was  tried  out  on  the  pleas.  If 
the  Crown  had  directed  it  would  have  been  a  justification,  and 
when  the  act  was  ratified  it  was  equivalent  Suppose  officers 
of  the  navy  bad  torn  down  a  mansion  on  the  coast  of  England, 
and  the  Crown  said  it  was  all  right,  who  would  say  Uiey  were 
not  liable  f  So  we  have  a  right  to  have  this  case  tried.  If  the 
defendant  had  legal  authority,  then  oui-  remedy  is  by  Petition 
of  Right,  but  the  Court  will  have  to  decide  that  when  the  case 
comes  up.  I  want  to  see  whether  the  act  done  by  the  defend- 
ant is  wrongful  or  not.  He  can  plead.  It  is  a  fact  whether 
tlie  officer  can  justify  under  ratification  and  whether  there  is  a 
ratification  or  not. 


1  2  Ex.  167.  >  3  B.  &  B.  276. 
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Toar  Honors  cannot  decide  this  on  motion.  Brydges  says  : 
'^  I  was  justified  by  the  Crown  in  doing  the  act/'  Milner  says, 
"  You  are  not"  We  have  the  right  to  have  that  issue  tried  out 
in  the  ordinary  way. 

^Fisher,  J.  Won't  you  inevitably  reach  the  point  whether 
the  Canadian  Parliament  can  pass  an  Act  to  take  away  lands 
for  public  purposes  ?)  Yes,  but  I  want  to  get  there,  I  have  a 
right  to  have  that  tried  out  in  this  Court. 

(Fisher,  J.  Suppose  the  land  could  be  rightly  taken  and 
was,  then  must  you  not  try  it  by  Petition  of  right  ?)  After  it 
comes  to  that  I  won't  want  to  try  it. 

(Allen,  C.  J.,  and  Wetmore,  J.  You  want  to  try  that 
out  ?    That  seems  the  main  point  for  us  to  consider). 

Again,  if  we  can  be  stopped  it  must  be  by  the  Attorney 
General  of  New  Brunswick,  as  the  injury  is  to  our  civil  rights. 
It  is  the  right  of  trial  that  I  am  contending  for.  The  division 
of  Executive  powers  must  be  based  on  the  general  divisions, 
not  on  incidental  circumstances. 

There  is  no  power  in  England  for  the  Crown  to  step  in  and 
prevent  a  subject  from  bringing  an  action  against  a  servant  of 
the  Crown,  unless,  from  the  face  of  the  proceedings,  it  appears 
to  the  Court  that  bylaw  the  servant  was  acting  under  direction 
'  of  the  Crown.  This  cannot  be  in  an  action  of  trespass,  and 
perhaps  in  ejectment  or  replevin. 

1.  The  Crown  can  do  no  wrong,  and  if  its  officers  are  wrong, 
it  is  assumed  they  acted  without  authority ;  2.  The  subject  has 
a  right  to  have  his  cause  tried  by  jury,  not  by  affidavits  before 
the  Court    Doe  ex  dem.  Leigh  v.  Jtoe^  is  distinguishable. 

Another  objection  to  this  application  is  that  the  counsel  should 
shew  an  authority  from  the  Attorney  General  of  Canada. 

Lastly,  the  Dominion  Parliament  has  no  power  but  that 
given  it  by  the  British  North  America  Act:  2%«  Sussex 
Peerage  case  f  Patter's  Ihfxhrrie  859,662.  The  authority  to 
]^[ialate  on  civil  rights  ]»  in  the  Local  Parliament,  and 
exdurively  so. 

An  Act  airthorizing  the  building  of  a  railway  does  not 
authorize  the  taking  of  the  lands  of  tiM3  subject  for  tliat  pur- 
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_J5IL__..  jyosQ.  Tho  Dominion  Parliament  has  a  right  to  legislate  con- 
MiLKER  cerning  the  building  of  the  railways  and  public  works,  but 
BRVDdEs  ^-annot  take  away  people's  land  without  their  consent.  To  take 
the  private  property  of  anybody  is  not  incidental  to  the  build- 
ing of  railways.  If  the  Dominion  Parliament  has  the  right 
to  do  so  it  must  be  done  in  a  reasonable  an<l  a  limited 
manner,  and  by  giving  compensation. 

WeldoTi,  Q,  C.y  in  support  of  the  rule. 

By  the  Act  relating  to  the  office  of  Minister  of  Justice  he 
has  all  the  powers  of  the  Attorney  General  of  England,  and 
can  act  by  any  person  he  may  send,  and  need  not  put  anything 
on  record ;  when  a  Queen's  Counsel  stands  here  and  says  he 
appears  for  the  Attorney  General  it  is  sufficient. 

If,  the  moment  you  come  in  the  Dominion  Parliament  to 
touch  civil  rights,  you  must  go  to  the  Local  Legislatures,  there 
would  be  an  end  of  civil  rights,  and  the  utmost  conf asion  would 
ensue.  Wherever  the  power  is  granted  it  is  in  ioto ;  there  can 
be  no  joint  powers,  and  it  was  never  so  intended.  Once  get 
the  power  and  the  reasonableness  or  unreasonableness  of  the 
act  cannot  be  enquired  into. 

Then,  the  property  in  the  Intercolonial  Railway  is  vested  in 
Her  Majesty.  The  land  in  question  here  is  part  of  it,  and  is 
now  vested  in  her.  The  defendant  is  General  Superintendent, 
and  the  trespass  was  only  in  going  over  the  road  in  the  exer- 
cise of  duty. 

Dcnvlchiav.  Prince  Edward  of  Saxe  Webnav  shows  the  Court 
will  interfere  in  a  summary  manner  to  stay  proceedings.  The  title 
of  the  Government  to  this  land  is  parliamentary,  and  quite  as 
good  as  the  most  ancient  title. 

Car.  adi\  vult. 

The  following  judgments  were  now  delivered  : — 

Wetmore,  J.  There  are  two  of  these  suits.  In  the  second  of 
them,  I  think  the  rule  ni»i  should  not  have  been  granted  by 
reason  of  insufficiency  of  the  affidavits  used  on  the  application. 

As  to  the  second  case,  in  Mr.  C.  W,  Weldon'a  affidavit,  par- 
10,  he  states,  that  in  May,  1877,  the  defendant  while  at 
Moncton  was  served  with  a  writ  in  this  cause. 

Par.    12.    That   this  action  is  in  trespass  for  entering  the 
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plaintifT's  close,  being  the  said  premises  at  Sackville,  used  and 
occupied  by  the  Government  of  Canada  for  the  purpose  of  the 
Intercolonial  Railway. 

Par.  13.  That  from  the  affidavit  of  the  plaintiff  used  in  this 
cause  on  the  hearing  of  a  summons  before  Mr.  Justice  Weldon, 
and  from  other  facts  he  is  satisfied  and  believes  this  action  is 
brought  against  the  defendant  in  his  capacity  as  general  super- 
intendent of  railways,  and  to  try  the  title  of  the  Crown  to  the 
lands  in  question. 

Par.  13.  That  Mr.  Weldon  has  ascertained  and  believes  the 
said  defendant  has  not  committed  or  been  guilty  of  any  tres- 
pass on  the  plaintiff's  lands  or  premises  except  the  alleged 
occupation  of  his  land  by  the  Government  for  the  said  Inter- 
colonial Railway. 

It  is  somewhat  strange  how  Mr.  Weldon  should  have  been 
able  to  swear  as  to  the  time  and  place  Mr.  Brydges  was  served 
with  process  unless  he  happened  to  have  been  present  when  the 
process  was  served.  As  to  Mr.  Weldon's  conclusions  in  par.  13, 
I  think  this  Court  should  not  consider  them  as  put  forward ;  if 
a  conclusion  was  to  be  arrived  at  from  an  affidavit  of  the 
defendant,  I  think  the  Court  should  arrive  at  such  conclusion 
from  the  facts  set  forth,  and  for  this  purpose  the  facts  stated 
in  the  affidavit  should  have  been  presented  to  the  Court  and 
not  Mr.  Weldon's  conclusion  from  a  statement  of  facts.  Mr. 
Weldon  also  says,  and  from  other  facts  he  is  satisfied  and 
believes,  giving  his  conclusions.  What  matters  it  what  Mr. 
Weldon's  conclusions  are  ?  The  Court  is  to  decide  for  itself  upon 
facts  and  not  to  be  governed  by  Mr.  Weldon's  conclusions.  In 
par.  13  he  gives  us  what  he  has  ascertained  and  believes  as  to 
what  trespasses  the  defendant  has  committed.  How  can  the 
Court  pay  the  slightest  attention  to  such  statements  ?  What 
are  the  facts  upon  which  Mr.  Weldon  bases  his  conclusions  ? 
Not  a  single  one  is  stated,  nor  do  I  see  very  well  how  Mr. 
Weldon  could  be  cognizant  of  the  facts  necessary  to  be  fully 
acquainted  with,  in  order  to  form  an  opinion.  Mr.  Brydges 
would  likely  know,  but  he  has  not  thought  proper  to  make  any 
affidavit.  Upon  the  affidavit  used  on  behalf  of  the  plaintiff,  I 
think  this  application  should  not  be  entertained  unless,  indeed, 
this  Court  is  prepared  to  establish  a  precedent  that  important 
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rights  are  to  be  decided  wpon  the  mere  impressions  of  the  at- 
torney in  the  cause  without  the  Oourt  being  informed  of  a 
single  fact  upon  which  such  impressions  are  founded,  and  in  a 
matter  that  the  facts  necessary  to  enable  the  Court  to  form  its 
judgment  are  so  capable  of  being  detailed.  I,  for  one,  am  not 
disposed  to  give  *ny  assent  to  such  a  precedent. 

In  the  first  suit  one  ground  for  staying  tlie  proceedings  is 
that  the  subject  matter  of  the  suit  was  settled  in  the  suit  of 
Milner  v.  LiUtrelly  and  that  the  award  in  that  suit,  by  agree- 
ment between  the  respective  parties,  concluded  and  deter- 
mined the  sulject  matter  of  this  suit.  Having  in  nay  judgment 
in  Milner  v.  Luttrell  <5xpressed  as  my  opinion  that  the  award 
cannot  be  sustained,  I  refer  to  my  judgment  in  that  case  for 
my  reasons  against  sustaining  this  ground  of  the  i^plioatio>n. 
The  action  in  both  suits  is  trespass  to  the  plaintiff's  land,  as  he 
says,  and  it  is  claimed  that  the  action  is  not  maintainable,  be- 
cause the  defendant  in  each  case  was  acting  as  a  Covmnment 
employee,  and  the  action  is  for  acts  done  as  such  employee  in 
the  <!ischarge  of  his  duty ;  tiiat  Crown  rights  intervene,  and 
the  only  remedy  is  by  Petition  of  Right.  The  plaintiff,  in  liis 
affidavit,  says  he  has  not  sued  the  defendant  as  Ooneral  Saper- 
intendent  of  Railways,  but  as  he  has  a  right  to  sue  any  other 
subject  of  Her  Majesty  for  violation  of  and  in  vindication  of 
his  rights ;  that  he  has  sued  the  defendant  for  personally  tres- 
passing on  his  land  where  he  was  a  trespasser.  A  controversy 
of  this  description,  I  think,  the  plaintiff  has  a  right  to  have  de- 
termined by  a  jury,  and  it  should  not  be  disposed  of  by  motion. 
See  Lotveav,  Kermode}  But,  has  the  plaintiff  a  right  of  action, 
or  must  he  resort  to  a  Petition  of  Right,  even  supposing  the 
defendant  is  proceeded  against  only  for  acts  done  by  him,  as  he 
believes,  in  the  discharge  of  his  duty  as  employee  of  the  Crotm  ( 
Cap.  12  of  38  Vic,  an  Act  to  provide  for  the  institution  of  suits 
against  the  Crown  by  Petition  of  Right,  and  respecting  proce- 
dure in  Crown  suit?  ;  section  1,  in  giving  the  form  of  petition, 
requires  the  petition  "  shall  set  forth  with  convenient  certainty 
the  facts  entitling  the  suppliant  to  relief !'  This  term  i^Mff  i^^ 
used  several  times  in  the  enactment,  and  by  sub-sec.  8  of  sec. 
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17,  the  word  "  rdief"  shall  comprehend  "  every  species  of  i-elief 
daimed  or  prayed  for  in  any  such  Petition  of  Right  whether 
a  restitution  oi  any  incorporeal  right ;  or,  a  return  of  land,  or 
chittels,  or  a  payment  of  money,  or  damages  or  otherwise." 
The  proviso  to  section  8  is  as  follows  :  ''  Nothing  in  this  Act 
Aall  be  construed  to  give  to  the  subject  any  remedy  against 
the  Crown  in  any  case  in  which  he  would  not  liave  been  en- 
titled to  such  remedy  in  England,  under  similai*  circumstances, 
by  the  laws  then  in  force  there,  prior  to  the  passing  of  the  Im- 
perial Statute  23  and  24  Vic,  c.  34,  intituled  "  An  Act  to  amend 
the  law  relating  to  Petitions  of  Right,  to  simplify  the  proceed- 
ings and  to  nmke  provisions  for  the  costs  thereof."  The 
Dominion  Act  38  Vic,  c  12  is  repealed  by  39  Vic,  c.  27,  which 
makes  other  provisions.  Substantially  the  same  definition  is 
given  to  the  word  "  relief  "  by  section  21,  and  the  same  provision 
is  made  by  sub-sec.  3  of  sec  19  as  is  contained  in  the  proviso 
to  sec.  8  of  38  Vic,  c  12.  In  Tobin  v.  The  Qi^n,'  tlio  Attor- 
ney General  asserted  that  23  and  24  Vic.,  c  34  gives  no  right 
against  the  Crown  which  did  not  exist  before,  to  which  Sir 
Hugh  Cairns,  the  opposing  counsel,  assented,  p.  205.  Eric, 
J.,  delivering  the  judgment  of  the  Court,  says :  "  A  Petition  of 
Right  cannot  be  maintained  to  recover  unliquidated  damages 
for  a  trespass. 

"  The  complaint  is  of  a  wrong  done  in  destroying  a  ship  and 
the  claim  is  for  damages  the  same  as  might  have  been  awarded 
if  instead  of  a  Petition  of  Right  an  action  of  trespass  had  been 
brought  against  the  trespassers.  For  the  purpose  of  shewing 
that  a  Petition  of  Right  cannot  be  maintained  for  this  com- 
plaint, we  propose  to  refer  first,  to  the  principle  that  the 
Sovereign  cannot  be  guilty  of  a  wrong,  and  so  cannot  be  made 
liable  to  pay  damages  for  a  wrong  of  which  he  cannot  be  guilty, 
and  then  to  the  authorities  which  shew  w^here  a  Petition  of 
Right  will  lie.  (Presuming  that  the  Statute  23  and  24  Vic,  c 
34,  alters  only  the  form  of  procedure  to  be  adopted  by  suppli- 
ants resorting  to  a  Petition  of  Right  and  does  not  alter  the 
law  relating  to  the  subjects  for  w^hich  the  petition  can  be  main- 
tained, it  being  declared  by  section  7  that  no  remedy  was 
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thereby  given  which  was  not  before  existing).     The   maxim 
that  "  the  King  can  do  no  wrong  "  is  true  in  the  sense  that  he 
is  not  liable  to  be  sued  civilly  or  criminally  for  a  supposed 
wrong — that  which  the  Sovereign  does  by  command  to   his 
servants  cannot  be  a  wrong  in  the  Sovereign,  because   if  the 
command  be  unlawful  it  is  no  command  and  the  servant  is 
responsible  for  the  unlawful  act  in  the  same  way  as  if  there  had 
been  no  command."     At  page  206,  "  the  notion  of  making  the 
King  responsible  in  damages  leading  to  consequences  that  arc 
clearly  inconsistent  with  the  duty  of  the  Sovereign.''  At  page  207, 
"The  subject  therefore  has  been  amply  considered, the  authorities 
are  abundant,  and  we  refer  to  them  as  establishing  strongly  the 
negative  proposition  that  a  Petition  of  Right  does  not  lie  to  re- 
cover damages  from  the  King  for  a  mere  wrong  supposed  to 
have  been  done  by  him."     Per  Lord  Lyndhurst,  in  Lord  Canter- 
hitry  V.  Uic  Attorney  General,  quoted  at  page  208,'  "As  to 
damage  done  by  ships  of   war,  the  commander  is  not  respon- 
sible for  damage  done  by  one  of  the  crew  without  his  jmrtici- 
pation.     But  if  the  principle  now  to  be  contended  for  be  con-ect, 
the  negligence  of  the  seaman  in  the  service  of  the  Crown  would 
mise  a  liability  in  the  Crown  to  make  good  the  damage,  which 
might  be  enforced  by  a  Petition  of  Right.     The  civil  irre- 
sponsibility of  the  supreme  power  for  tortious  acts  could  not 
be  maintained  with  any  show  of  justice  if  its  agents  were  not 
personally  liable  for  them ;"     citing  Rogers  v.  Rajendro}    As 
the  identical  definition  to  the  word  "relief"  is  given  in  section  16 
of  the  Imperial  Act  23  and  24  Vic,  c.  34,  as  is  contained  in  the 
Dominion  Act ;  the  decision  in  Tobin  v.  The  Qtieen  is  quite  ap- 
plicable, and  even  if  there  was  a  remedy  by  Petition  of  Ri^ht 
it  would  not  prevent  the  present  action. 

At  page  202,  the  learned  Chief  Justice  says:  "We  are  of 
opinion  that  a  concurrent  remedy  against  Captain  Douglas  does 
not  interfere  with  the  Petition  of  Right  if  that  is  a  proper  and 
legal  remedy." 

Then,  is  the  person    professedly  acting  under  the   Kings 

command  liable  ?  At  page  206  of  Tobin  v.  T/te  Qiteen  :    "  If  the 

King  command  me  to  arrest  a  man,  and  I  do  arrest,  he  shall 

have  his  action  of  false  imprisonment  against  me,  albeit  he  was 

»  13  Moo.  P.  C.  C.  236.  ~ 
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,  in iheKing*B  presence."  At  page  208.  ''If  damages  are  sought      1878 
I  ibej  are  to  be  obtained,  if  at  aU>  from  the  officer  who  did  the     Milner 
-wrong."     Rogers  Y.BajendroMBBBtdllows:  "Neither  does  it    brydges. 
aeem  to  their  Lordships^to  conclude  the  question  in  this  action 
thatthe  act  complained  of  is  to  be  considered  as  the  act  of  the 
Government,  and  thatin  the  part  which  the  defendant  tookin 
Hphe  acted  only  as  the  officer  of  the  Government,  intending  to 
discharge  his  duty  as  a  public  servant,  with  perfect  good  faith, 
and  with  an  entire  absence  of  any  malice,particular  or  general, 
against  the  plaintiffs.    For,  if  the  act  which  he  did  was  in 
hseU  wrongful  as  against  the  plaintiffs,  and  produced  damage 
to  them,  they  must  have  the  same  remedy  by  action  against 
the  doer,  whether  the  act  was  his  own,  spontaneous  and  un- 
aathorized,  or  whether  it  was  done  by  the  order  of  the  superior 
power.  The  civil  irresponsibility  of  the  supreme  power  for  the 
tortious  acts  could  not  be  maintained  with  any  show  of  jus- 
tice, if  its  agents  were  not  personally  responsible  for  them ;  in 
snch  cases  the  Government  is  morally  bound  to  indemnify 
its  agent,  and  it  is  hard  on  such  agent  when  this  obligation 
isnot  satisfied ;  but  the  right  to  compensation  in  the  party  in- 
jnredisparamounttothisconsideration."  Madrazov.  WiUii* 
also  cited,  where  the  captain  of  a  man-of-war  destroying  a 
Spanish  slave  ship  wrongfully,  but,  as  he  believed,  in  per- 
^imance  of  his  duty,  was  held  to  be  liable  to  the  Spanish 
owner  for  damages  to  the  amount  of  £20,000.    In  Feather 
T.  The  Queen,^  the  head  note,  after  deciding  that  the  grant- 
ing of  rights  to  a  patentee  does  not  preclude  the  Grown 
from  the  use  of  the  invention  protected  by  the  patent,  is : 
2.  Supposing  the  law  were  otherwise,  the  remedy  of  the 
patentee  would  not  be  by  Petition  of  Bight,  but  by  action 
against  the  officer  of  the  Grown  using  the  invention  protected 
by  the  patent.    The  allegation  in  the  petition  was  that  the 
Commissioners  for  executing  the  office  of  Lord  High  Admiral 
of  the  United  Kingdom  in  the  exercise  of  their  office,  and 
<Ri  behalf  of  the  Grown,  infringed  the  patent  right,  that  is  to 
say,  in  the  construction  and  use  of  a  ship,  for  the  service 
of  the  Grown,  called  the  Enterprise,  to  the  damage  of  the 
suppliant  of  £10,000.  At  page  268  :  the  Attorney  General  in 
ppport  of  the  demurrer ;  "  There  are  two  objections  to  tbia 
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Petition  of  Bight,  the  first  one  arises  out  of  the  nature  of 
claim,  and  the  second  is,  that  instead  of  suing  the  Grown 
Petition  of  Bight,  the  suppliant's  remedy  is  by  action 
other  parties,  whom  he  ought  to  have  sued."  After  folly 
taining  the  judgment  in  Tcbin  y.  The  Queen,  at  page  294, 
as  follows. 

"  Let  it  not  however  be  supposed  that  asubject  suataininga 
legal  wrong  at  the  hands  of  a  minister  of  the  Crown  is  with-i 
out  a  remedy.  As  the  Sovereign  cannot  authorize  wrong  to  be 
done,  the  authority  of  the  Crown  would  afford  no  defence  to 
an  action  brought  for  an  illegal  act  committed  by  an  officer 
of  the  Crown.  The  learned  counsel  for  the  suppliant  rested 
part  of  his  argument  on  the  ground  that  there  conld  be  no 
remedy  by  action  against  an  officer  of  state  for  an  injury  done 
by  the  authority  of  the  Crown,but  he  altogether  failed  to  make 
good  that  position  in  the  case  of  Buron  v.  Denman,^  which  he 
cited  in  support  of  it.  The  decision  leaves  the  question  as  to 
the  right  of  action  between  subject  and  subject,  wholly  un- 
touched. On  the  other  hand,  in  the  case  of  the  general  war- 
rant. Money  v.  Leach f*  and  the  cases  of  SiUton  v.  Johnstone,* 
and  Sutherland  v.  Murray.*^  there  cited,  are  direct  authoritieB 
that  an  action  will  lie  for  a  tortious  act,  notwithstanding  it 
may  have  had  the  sanction  of  the  highest  authority  in  the 
state.  But,  in  our  opinion,  no  authority  is  needed  to  establifib 
that  a  servant  of  the  Crown  is  responsible,  in  law,  for  a  tor- 
tious act  done  to  a  fellow  subject,though  done  by  the  authority 
of  the  Crown,a  position  which  appears  to  us,  to  rest  on  prin- 
ciples which  are  two  well  settled  to  admit  of  question,  and 
which  are  alike  essential  to  uphold  the  dignity  of  the  Grown, 
on  the  one  hand,  and  the  rights  and  liberties  of  the  subject 
on  the  other."  I  cannot  find  any  place  where  such  a  motion 
as  the  present  was  ever  made,  leave  alone  being  entertained. 

No  doubt  the  acting  of  the  defendant  in  discharge  of  a  dnty 
imposed  upon  him  by  law,  or  in  obedience  to  the  lawful  com- 
mand of  the  Crown,  may  afford  a  complete  answer  to  an  action 
for  damages  caused  by  the  act,  but  the  person  who  has  done 
the  act,and  who  relies  on  such  defence  is  not  a  whit  better  ol^ 


<  2  Exch.  167.  168,  169. 
»  X  T.  R.  493. 


•  3  Burr.  1742. 

♦  I  T.  R.  538. 
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any  other  defendant  as  to  legal  position.  If  the  plain- 
's declaration  shows  the  availability  of  such  ground  of  de- 
lee^e  can  take  advantage  of  it  by  demurrer;  if  such  ground 
M  defence  is  not  shewn  by  the  declaration,the  defendant  must 
plead  it — this  is  the  invariable  course,  none  other  is  to  be 
found — ^it  was  the  course  followed  as  late  as  the  29th  of  May, 
1877,  when,  in  Grant  v.  I%e  Secretary  of  State  for  India  in 
Councily^  this  description  of  defence  was  established  on  de- 
murrer. 

If  the  defendant  has  not  been  guilty  of  a  tortious  act  he  cer- 
tainly would  not  be  liable  to  pay  damages,  the  plaintiff  will 
have  to  make  out  that  he  is  before  he  can  be  called  upon  to  an- 
8wer,and  whether  guilty,  or  not,is  a  matter  to  be  tried  out  in 
andby  theordinarytribunals  of  the  country  and  in  the  ordin- 
ary way.   If  the  defendant  was  employed  or  commanded  by 
the  Crown  or  any  superior  power  to  do  the  act  complained  of, 
and  the  Crown  or  other  superior  power  had  legal  authority  to 
do  the  act  or  command  it  to  be  done,  then  the  doing  of  it 
would  not  be  an  illegal  act,  it  would  be  justified  and  such 
justification  must  appear  on  the  record  in  some  way  or  other 
— if  done  by  the  command  of  the  Crown  or  the  meanest 
subject  makes  not  a  particle  of  difference — it  is  to  be  tried 
out  in  the  same  way,the  rights  of  the  subject  are  to  be  tried 
out  and  not  crushed  by  a  mere  motion,the  Crown  has  no  con- 
stitutional power  to  prevent  a  trial  of  the  questions  raised  in 
the  ordinary  way.  If  the  Crown  has  the  power  to  command 
the  act,  the  subject  would  necessarily  be  defeated  in  his  claim, 
bat  if  the  Crown  has  not  the  right  to  direct  the  act  to  be 
done,  all  the  commands  the  Crown  can  issue  will  not  afford 
the  slightest  excuse  or  justification. 

For  the  reasons  given  in  these  cases  and  in  MUnerv.  Lut- 
treU  I  am  of  opinion  the  application  in  each  case  should  be 
dismissed,  and,  not  being  able  to  discover  any  reasonably 
sufficient  ground  for  making  the  applications,  I  think  the 
rales  should  be  discharged  with  costs. 

Weldon,  J.  This  is  an  application  to  stay  proceedings  in  this 
wiit— upon  the  affidavit  of  Charles  W.  Weldon  setting  forth 
that  the  action  is  brought  for  the  same  cause  that  is  alleged  in 

«  L.  R.  2  C.  P.  D,  445. 
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1878  the  affidavits  filed  in  this  Court  in  Milner  v.  LuttreU  and 
Milner  Milner  V.  Brydgei — arising  out  of  the  Intercolonial  Railway 
^'  and  stations  on  the  Estabrooks  Lot,  so  called,  which  is 
claimed  by  the  plaintiff,  and  also  is  admitted  in  the  affidavit 
of  the  plaintiff, which  will  be  particularly  referred  to  hereafter. 
The  plaintiff  was,  as  he  alleges,  the  person  entitled  to  the 
reversionary  interest  in  certain  lands  in  Sackville,  in  which 
James  Estabrooks  had  a  life  interest,  and  the  Railway  and 
the  buildings  erected  thereon  by  Messrs.  Clark  and  Punchard 
in  or  about  the  year  1869,  under  the  authority  of  James 
Estabrooks,  that  the  said  railroad  and  station  was  built  for 
or  by  a  Company  in  England  under  an  Act  of  Assembly  of 
the  Province,passed  in  1864  and  1866,that  the  said  Company 
being  about  selling  the  said  railway  to  the  Government  of 
Canada,  the  said  plaintiff  on  the  9th  November,  1869,  gave 
the  Commissioners  for  the  construction  of  the  Intercolonial 
Railway  notice  of  his  rights,  and  the  plaintiff  was  informed 
as  his  title  was  a  reversionary  interest,tbe  Grovemment  would 
not  entertain  his  claim  until  it  had  fallen  in.  That  in  June» 
1874,  James  Estabrooks, who  had  the  life  estate  died,and  the 
title  of  the  plaintiff  became  complete,he  at  once  informed  the 
Govemment,and  that  he  should  take  possession  of  the  lands 
and  premises  unless  paidfor  the  same.  In  February  following 
the  plaintiff  was  served  with  a  notice  from  the  Minister  cdf 
Public  Works  for  the  Dominion  of  Canada  "that  the  following 
lands  and  premises  at  Sackville  on  which  the  station  buildings 
of  the  Intercolonial  Railway  stands,being  part  of  the  lot  of 
land  known  as  "the  Estabrooks  Lot,"  originally  purchased 
by  Clark,Punchard  and  Company  for  that  part  of  the  line  of 
the  said  railway,formerly  known  as  the  Eastern  Extension  of 
the  European  and  North  American  Railway  included  in  lot 
designated  as  number  two*  hundred  and  three  on  a  certain 
plan  of  the  line  of  the  said  railway  registered  and  deposited 
in  the  Registry  Office  of  Deeds  and  Wills,in  Dorchester,  in 
the  said  County  of  Westmoreland,  in  the  year  1869,  con- 
taining three  acres  and  eighteen  perches  of  land  in  the  same, 
more  or  less,  of  which  you,the  said  Christopher  Milner,claim 
to  be  the  owner,  are  required  by  me,  as  such  Minister  as 
aforesaid,to  be  used  in  the  construction,  maintenance  and  re- 
pairs of  the  Public  Work  known  as  the  Intercolonial  Railway. 
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And  since  yon,  the  said  GhriBtopher  Milner,  have  refosed  or 
fiuled  to  agree  to  convey  all  your  esiate,right,  title  and  interest 
in  and  to  the  above  described  tract  of  land  and  premises  to 
Her  Majesty,  the  Queen,  for  the  purposes  aforesaid,  I  here- 
with tender  you  the  sum  of  five  hundred  dollars  of  the  cur- 
rent money  of  Canada,being  in  my  estimation  the  reasonable 
compensation  for  or  value  of  the  said  land  and  premises,  and 
an  damages  past  and  future. 

And  I  hereby  give  you  notice  that  the  question  as  to  the 
reasonable  value  of  the  said  land  and  premises,  and  dam- 
ageSy  and  the  consideration  which  should  be  paid  you  there- 
for will  be  submitted  in  case  you  refuse  to  accept  the  sum 
or  priee  now  tendered  you,  to  the  arbitrators,  for  such  pur- 
pose appointed,  in  pursuance  of  the  Statute  of  Canada,  81 
Yie.,  c.  12,  8.  27,  and  following  in  such  case  made. 

And  further  take  notice  that  after  the  expiration  of  three 
days  from  the  date  of  the  service  upon  you,  I  will,  on  behalf 
of  Her  said  Majesty,  authorize  possession  to  be  taken  of  said 
land  and  premises  for  the  purposes  aforesaid. 

Dated  at  Ottawa  on  the  eighth  day  of  January,  one  thou- 
sand eight  hundred  and  seventy-five,  and  sealed  with  the 
oflbnalseal." 

The  plaintiff  further  states  no  money  was  tendered  to 
him;  nor  does  he  say  he  was  willing  to  accept  the  said  sum, 
bat  as  such  notice  admitted  the  land  and  premises  were  his 
property,  and  therefore  he  had  possession,  and  it  would  be 
taken  from  him  in  three  days,  he  brought  the  action  against 
Lnttrell  and  Brydges,  referred  to  by  Mr.  Weldon,  one  of 
vhich  was  referred  to  Mr.  Duff,  and  Mr.  Charles  H.  Fair- 
weather  ;  that  the  said  Charles  H.  Fairweather  has  made  no 
award  whatever,  and  as  a  counsel  learned  in  the  law,  his 
own  opinion  t)eing  supported  by  consulting  the  best  counsel 
be  could  get ;  he  was  advised,  and  verily  believes  that  the 
alleged  decision  and  determination  said  to  have  been  made 
by  the  said  Charles  Duff,  is  void  and  of  no  effect  whatever, 
for  good  and  sufficient  reasons,  and  he  is  prepared  to  con- 
test the  legality  of  the  same  in  this  Court  if  such  award  be 
jdeaded  to  this  action.  The  plaintiff  further  denies  the 
power  of  the  Minister  of  Public  Works  of  Canada ;  or  the 
Parliament  of  Canada  to  affect  Provincial  Statutes  under 
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which  titles  to  lands  in  New  Brunswick  are  held,  and 
~  in  existence  when  the  British  North  America  Act  passed.] 

This  motion  then  comes  before  the  Court  free  from 
conflicting  statement  of  &cts,  bat,  upon  the  bold  and  pL 
question  whether  the  British  North  America  Act,  1867, 1 
the  distribution  of  Legislative  powers,  gave  to  the  Parlii 
ment  of  Canada  authority  to  pass  the  necessary  laws,  | 
create  the  necessary  officers  with  compulsory  power  to 
lands  for  the  construction  of  the  Intercolonal  Bailway ; 
that  lands  could  only  be  taken  under  Acts  passed  by  i 
several  Provincial    Legislatures  where  the  road   pas 
through  the  respective  provinces. 

The  counsel  for  the  plaintiff,  Mr.  Palmer,  contended, ' 
his  usual  ability , that  this  motion  involved  a  question  of  ve 
great  importance,  as  much  so  as  any  that  could  come  befo 
this  Court  as  it  necessarily  involved  civil  rights.     That,  i 
though  the  Litercolonial  Bailway  running  through  the  pli 
tiff's  land  without  his  assent,  authorized  by  the   Brit 
North  America  Act,  1867,  cannot,  in  the  construction  of  tl 
same,  interfere  or  take  away  the  civil  rights  of  the  plainti 
and  prevent  him  from  having  his  rights  tried  by  the  Cou 
of  this  Province,  and  investigate  them  by  a  jury,  and 
no  Act  of  the  Parliament  of  the  Dominion  can  exempt  i 
officer  under  the  Government  from  being  answerable  to  < 
ages,  at  the  suit  of  a  subject,  in  carrying  into  effect  the  in 
structions  of  the  Minister  of  Public  Works  by  taking  of  lan^ 
for  the  Intercolonial  Bailway,  and  the  stations  conne 
therewith.  That  this  authority  can  only  be  derived  from  j 
passed  by  the  General  Assembly  of  the  Province  which  has  t 
entire  control  of  the  civil  rights  of  the  people  of  the  Provino 

The  powers  of  the  Dominion  Parliament  do  not  authorii(| 
them  to  legislate  upon,  and  interfere  with  the  civil  righti 
of  the  people  of  this  province;  they  are  preserved  by' 
12th,  64th  and  88th  sections,  and  recognized  by  the  18ti 
sub-sec.  of  section  92. 

This  proposition,  if  sound,  necessarily  involves  very  grav 
questions  as  to  the  rights  of  the  Dominion  Parliament  i 
Local  Legislatures.    It  is  not,  however,  necessary  to  go  ^ 
of  the  Acts  relating  to  the  Intercolonial  Bailway  which  i 
involved  in  this  application. 
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The  Parliament  of  Great  Britain,  which  had  the  power,      1878 
the  British  North  America  Act,  1867.  After  distribn-     Milnbr 
;  the  Legislative  powers  by  sections  91  and  92 ;  in  the 
Sth  section  made  it  the  imperative  duty  of  the  Dominion 
rliament  and  the  Government  of  Canada  within  six  months 
the  Union,  to  provide  for  the  commencement  of  arail- 
%j,  connecting  the  Biver  St.  Lawrence  with  the  City  of 
and  for  the  construction  thereof,  without  interrup- 
1,  and  the  completion  thereof  with  all  practicable  speed. 
be  langoage  of  this  section,  in  my  opinion,  precludes  there 
I  could  be  any  doubt  as  to  the  powers  of  the  Dominion  Parlia- 
ment to  construct  the  road  carrying  with  it  the  incident  of 
taldng  lands  in  any  way  which  they  may  deem  necessary, 
with  compulsory  powers  in  the  same  way  as  Acts  of  Parlia- 
ment of  Great  Britain  and  in  our  Provincial  Acts  to  take  lands 
necessary  for  the  road — ^how  could  it  have  been  possible  for 
the  Government  of  Canada  to  build  the  railroad  without  in- 
termission and  commencing  within  six  months  from  the 
Union,  if  they  had  to  go  to  the  Legislatures  of  Quebec,  New 
Bronswick  and  Nova  Scotia,  to  obtain  Acts  with  compulsory 
power — or  buy  the  properties  out  on  the  contemplated  line 
of  railway  ?  Such  a  contention  appears  to  me  to  be  too  mon- 
strous to  be  sincerely  entertained,  and  would  be  wholly 
inconsistent  with  the  146th  section. 

There  being,  in  my  opinion,  no  doubt  about  the  Dominion 
Parliament  being  fully  competent  to  pass  an  Act  empowering 
the  Government  of  Canada  with  compulsory  power  to  take 
land  necessary  for  the  road  and  stations,  the  Act  81  yic.,cap. 
IS,  was  passed,  the  18,14,15  ss.  of  which  provide,when  lands 
are  taken,and  the  parties  agree,  or  do  not  agree,  what  is  to  be 
done.  The  Act  further  declares  that  the  Intercolonial  railroad 
shall  be  a  public  work  of  Canada.  The  81st  Vic,  cap.  12, 
creates  the  Department  of  Public  Works,  and  regulates  the 
power  and  duties  of  the  Minister  of  Public  Works.  The  87 
^c,  cap.  18,  vests  all  the  lands  and  property  acquired  or 
taken  by  the  Minister  of  Public  Works  in  the  Crown.  The 
Intereolonialfiailway  thereby  became  one  of  the  Public  works 
of  Canada,and  all  the  powers  of  the  Minister  of  Public  Works 
were  to  be  exercised  in  regard  to  the  same. 
The  Parliament  of  the  Dominion,  in  the  exercise  of  the 
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powers  conferred  to  them  by  the  British  North  America  Act 
1867,  provided  for  the  construction  of  the  Intercolonial  Bail- 
way  ;  power  to  construct  a  railway  implies  power  to  make 
works,  as  stations  and  other  conveniences — and  the  Com- 
missioners and  officers  appointed  by  the  Government  were 
clothed  with  authority  to  enter  upon  and  take  land  from 
any  person  or  Company  which  they  might  deem  necessary 
and  required  for  the  railway  and  stations. 

The  plaintiff  admits  the  Government  of  Canada  had  pur- 
chased the  railroad  and  stations  from  Clark,Punchard  &  Co., 
which  covered  the  ground  he  claims,  that  he  had  no  right  of 
possession  until  on  the  death  of  James  Estabrooks  it  fell  in; 
but  if  the  Government  of  Canada  had  not  obtained  it  from 
Clark,  Punchard  &  Co.,  would  not  the  plaintiff  have  had  to 
obtain  the  compensation  he  sought  for  under  the  provisions 
of  the  Act  28  Vic,c.  12,  passed  by  the  Legislature  of  this  Pro- 
vince before  Confederation  ?  He  could  not  have  succeeded  in 
maintaining  either  trespass  or  ejectment,  according  to  decis- 
ions of  the  Court  in  Doe  dem.  Armistead  v.  The  North  Staf- 
fordshire Railway  Company  ;*  Doe  dem.  Hudson  v.  The  Leeds 
and  Bradford  Railway  Company.*  The  plaintiff  admits  after 
the  purchase  from  Clark,  Punchard  &  Co.,  he  applied  to  and 
treated  the  Government  as  being  in  the  actual  possession  of 
the  property  claimed  by  him,  and  in  Jane,  when  the  tenant 
for  life  died,  negotiations  took  place  between  the  plaintiff  BJii 
Minister  of  Public  Works  of  Canada,  and  when  he  got  the 
notice,  that  was  exercising  the  compulsory  power  of  the 
Government  through  the  Minister  of  Public  Works  of  taking 
and  appropriating  any  title  he,  the  plaintiff,  had  in  the  same 
and  it  was  by  Act  87  Vic,  c.  l,veBted  absolutely  in  the  Crown. 

The  plaintiff  states  no  money  was  tendered  with  the  notice, 
but  he  omits  to  state  whether  he  accepted  the  offer,  but  that 
he  thereupon  taking  the  notice  as  an  admission  of  his  rights  to 
the  property,  brought  the  action  referred  to  by  Mr.  Weldon, 
against  the  said  Luttrell  and  Brydges,  one  of  which  was  re- 
ferred to  Mr.  Duff  for  to  settle  the  title  of  the  plaintiff,  and  the 
damages  he  was  entitled  to,to  Charles  H.  Fairweather,of  Saint 
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Jchn.  The  reference  thus  njade  was  rather  favorable  to  the 
plamtiff,  than  otherwise,  for  if  dissatisfied  -with  the  offer  made 
by  the  Minister  (rf  Public  Works,  there  was  an  opportunity  of 
having  the  judgment  of  persons  approved  of  by  the  plaintiff 
and  his  counsel — the  counsel  acting  for  the  defendant,  and 
claiming  to  act  for  the  Minister  of  Public  Works — whose  de- 
cision and  judgment  would  have  endwl  what  is  likely  to  bo  a 
tedious  and  expensive  litigation. 

In  the  view  I  take  of  this  matter  as  to  the  grounds  on  which 
the  plaintiff's  counsel  contended,  the  award  of  Mr.  Duff  be- 
comes wholly  immaterial;  if  the  plaintiff  does  not  wish  to 
avail  himself  thereof,  or  of  allowing  Mr.  Fairweather  to  make 
an  award  as  to  the  damages  which  he  ought  to  receive  from  the 
Government,  he  falls  -back  upon  the  rights  which  he  has  under 
the  Dominion  Acts,  31  Vic,  c.  12  and  13,  and  37  Vic,  c  13.  I 
am  clearly  of  the  opinion  that  the  plaintiff's  rights,  whatever 
they  may  be,  in  regard  to  the  claim  he  sets  up  for  the  land  upon 
which  the  Intercolonial  Railway  and  stations  stand  on  what 
is  called  or  known  as  the  Estabrooks  Lot,  and  referred  to 
in  the  notice  from  the  Minister  of  Public  Works  of  Canada, 
must  be  settled  and  determined  as  provided  for  in  these  Acts, 
whether  the  plaintiff's  civil  rights,  or  whatever  they  may  bc», 
are  involved  and  brought  within  the  provisions  of  these  Acts. 

It  is  (mly  necessary  to  refer  to  the  last  objection  made  by 
Mr.  Palmer,  on  behalf  of  the  plaintiff,  that  the  Crown  and 
Minister  of  Public  Works  cannot  be  brought  into  this  case, 
unless  by  the  Minister  of  Justice,  who  is  the  Attorney  Qeneral 
of  Canada.  That  this  Court  can  only  deal  with  Milner  and 
Brydges :  The  Sijuaez  Peerage  case ;'  Potter's  Dwarris,  659,662. 
I  am  not  aware  of  any  case  having  been  decided  in  any 
British  Court  of  Justice  which  I'enders  necessary  the  personal 
atteiKlance  of  the  Attorney  (General  to  personally  represent  the 
Crown,  or  take  objection  in  a  civil  suit,  that  the  rights  of  the 
Crown  or  the  prerogative  is  interfered  with  in  a  proceeding 
between  two  civil  persons. 

Allek,  C.  J.  This  was  an  application  on  behalf  of  the 
ddEendant^  the  Qeneral  Superintendent  of  Government  Rail- 
ways, to  stay  proceedings  in  an  action  of  trespass,  brought 
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i^^s  against  him  by  the  plaintiff  in  May  last,  to  try,  as  is  alleged, 
Milker  the  plaintiff's  right  to  a  portion  of  the  land  in  Sackville  over 
which  the  Intercolonial  Railway  passes,  and  on  which  the 
station  is  built.  The  ground  of  the  application  is,  that  the 
land  which  the  plaintiff  claims,  was  taken  and  used  by  the 
Government  of  the  Dominion  as  a  paH  of  the  Intercolonial 
Railway,  and  is  the  propeity  of  the  Crown ;  that  the  defendant 
has  committed  no  trespass  upon  the  plaintiff's  land,  except 
the  alleged  occupation  of  it  as  Superintendent  of  the  railway ; 
and  that  the  plaintiff's  remedy,  if  his  lands  have  been  taken, 
is  by  application  to  the  Government,  and  that  he  ha-s  no  right 
to  proceed  against  the  defendant. 

By  the  10th  section  of  the  Act  31,  Vic.  c.  12,  relating  to  the 
Public  Works  of  Canada,  the  railways  coi^ptructed  by  either  of 
the  Provinces  before  the  passing  of  the  Act  and  also  works 
constructed  at  the  expense  of  the  Dominion,  are  vested  in  the 
Queen,  and  are  declared  to  be  under  the  control  and  manage- 
ment of  the  Minister  of  Public  Works.  The  24?th  section  au- 
thorizes the  Minister  of  Public  Works  to  acquire  and  take 
possession  in  the  name  of  Her  Majesty,  of  any  land  or  real 
estate,  etc.,  the  appropriation  of  which  is,  in  his  judgment,  ne- 
cessary for  the  use,  construction  and  maintenance  of  any  public 
work,  and  for  such  purpose  to  contract,  and  agree  with  all 
persons,  bodies  corporate,  etc.,  possessed  of,  or  interested  in 
such  lands,  etc. 

The  26th  section  provides  for  the  mode  of  paying  the  coni- 
l^onsation  agreed  on,  or  awarded  to  be  paid  for  lands  taken. 

Section  27  declares  that  when  any  such  owner  or  occupier 
refuses  to  agree  for  conveying  his  estate  or  interest  in  any 
land,  the  Minister  may  tender  the  value  of  the  same,  in  his  es- 
timation, with  notice  that  the  question  will  be  submitted  to 
arbitrators;  and  in  every  case  the  Minister  may  three  days 
after  such  agreement  or  tender  and  notice,  authorize  possession 
to  be  taken  of  such  land. 

Section  31  authorizes  the  Governor  to  appoint  a  Board  of 
Arbitration  to  arbitrate  on,  appraise  and  detennine  the  sums 
which  shall  be  paid  to  any  person  for  land  or  property  taken 
for  any  public  work,  or  for  loss  or  damage  caused  by  such 
taking,  and  with  whom  the  Minister  cannot  agree. 
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The  34th  section  provides  that  if  any  person  has  any  claim 
for  property  taken,  or  for  alleged  or  consequent  damages  to 
property  arising  from  the  construction,  or  connected  with  the 
execution  of  any  public  work  undertaken,  commenced  or 
performed  at  the  expense  of  the  Dominion  ;  or  of  either  of  the 
Provinces  before  the  Union.  ♦  *  *  ♦  Such  person  may  give 
notice,  in  writing,  of  such  claim  to  the  Minister,  stating  the 
particulars  thereof,  and  how  the  same  has  arisen ;  and,  there- 
upon the  Minister  may,  at  any  time  within  thirty  days  after 
such  notice,  tender  what  he  considers  a  just  satisfaction  for  the 
same,  with  notice  that  the  said  claim  will  be  submitted  to  the 
decision  of  the  Arbitrators,  unless  the  sum  tendered  is  accepted 
within  ten  days  after  such  tender,  which  shall  be  deemed  to  be 
legally  made  by  any  written  authority  for  the  payment  of  such 
«um,  given  under  the  hand  of  the  Minister,  and  notified  to  the 
person  having  such  claim. 

The  Intercolonial  Railway  Act,  31  Vic,  c.  13,  declares  that 
the  railway  shall  be  a  public  work  belonging  to  the  Dominion 
of  Canada,  and  that  its  construction  and  management,  until 
completed,  shall  be  under  the  charge  of  four  commissioners,  to 
be  appointed  by  the  Governor. 

Section  7  authorizes  the  commissioners  to  enter  upon  and 
take  possession  of  any  land  required  for  the  purposes  of  the 
railway,  and  to  lay  off  the  same  by  metes  and  bounds,  and 
deposit  a  description  and  plan  thereof,  in  the  office  of  th(* 
Registrar  of  Deeds  for  the  county  in  which  the  lands  are  situ- 
ated, and  declares  that  such  deposit  shall  operate  as  a  dedica- 
tion to  the  public  of  such  lands,  which  shall  be  thereupon 
vested  in  the  Crown. 

Section  13  authorizes  the  comuiis^sioners  to  contract  and 
agree  with  all  persons  for  the  purchase  of  any  land  or  other 
property  necessary  for  the  construction,  maintenance  and  nsu 
of  the  railway ;  and  also,  as  to  the  amount  of  compensation  to  be 
paid  for  any  damages  sustained  by  such  persons  by  reason  of 
anything  done  under  the  autho:rity  of  the  Act;  and  section  14 
declares,  that  whenever  the  commissioners  and  any  such  party 
fail  to  agree  as  to  such  value  or  compensation,  the  claim  shall, 
on  the  request  of  the  claimant,  be  referred  to  the  award  of  the 
official  arbitrators  to  be  appointed  under  any  Act  that  may 
be  passed  respecting  the  public  works  of  Canada. 
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There  is  nothing  in  Mr.  Weldan's  affidavit  on  which  the  rule 
was  obtained  to  shew  how  the  Grovemment  acquired  possession 
of,  or.  claimed  the  land  in  dispute,  except  by  reference  to  the 
affidavits  on  file  in  the  case  of  MUner  v.  LiUtrdl  which,  how- 
ever, were  not  read.  It  alleges  that  the  plaintiff  claims  to  be 
owner  of  the  land  in  Sackville,  through  which  the  Intercolonial 
Railway  passes  ;  that  this  action  is  brought  to  try  the  right  of 
Uie  Crown  to  keep  possession  of  the  land ;  that  th^^  plaintifi 
had  previously  brought  actions  of  trespass  against  the  defendant 
and  Luttrell,  the  Superintendent  of  Railways,  to  try  the  same 
question ;  that  the  questions  had  been  inferred  to  Mr.  Justice 
Puff  to  determine  the  plaintiff's  right  to  the  land,  that  he  had 
determined  the  respective  rights  of  the  plaintiff  and  the  Crown, 
but  that  the  plaintiff,  notwithstandiog  the  decision,  was 
attempting  to  proceed  with  those  actions,  and  that  the  question 
was  pending  before  the  Court ;  and  he  believed  the  defendant 
had  not  committed  any  trespass  on  the  plaintiff's  land,  except 
the  alleged  occupation  of  it  by  the  Government  for  the  lailway 

The  plaintiff's  affidavit  used  in  si: jwiug  cause  against  the 
rule,  states  that  this  railway  was  not  constructed  under  the 
.  Intercolonial  Railway  Act,  31  Vic,  c.  13,  but  w^as  constructed 
by  Messrs.  Clark,  Punchard  &  Co.,  for  persons  in  England.  The 
statements  in  the  plaintiff's  affidavit  arc  substantially  a** 
follows : — 

That  the  action  is  brought  against  the  defendant  for  person- 
ally trespassing  on  land,  prior  to,  and  since  the  year  1875,  tliat 
he  is  advised  and  believes  that  the  railway  which  passes  over 
his  land  does  not  and  has  not  belonged  to  the  Government 
since  the  18th  June,  1874;  that  the  railway  was  constructed, 
and  the  building  erected  there  by  Messrs.  Clark  ^:  Punchard  in 
the  year  1869,  under  the  authority  of  James  Estabrooks,  who 
then  occupied  the  land  as  tenant  for  life ;  and  was  not  con- 
structed under  the  Intercolonial  Railway  Act,  31  Vic,  c.  13 ; 
that  the  railway  at  that  time  belonged  to  a  Conlpany  in  Eng- 
land, represented  by  the  said  Clark  L  Punchard ;  that  James 
Estabrooks,  the  tenant  for  life,  died  in  June,  1874,  and  the 
plaintiff's  estate  in  the  land  became  an  estate  in  possession; 
that  he  gave  notice  thereof  to  the  Government,  and  stated  that 
he   should   take  i>ossession  of   the  lamd  unless  he  was  paid. 
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^^^8  ^  command,  and  it  was  held  to  be  a  good  defence.  It  may  be 
MiLNER  said  that  this  case  is  distinguishable  from  that ;  because,  here 
the  land  which  the  plaintiff  alleges  the  defendant  has  trespassed 
upon,  is  the  property  of  the  Crown.  But,  according  to  the 
plaintiff's  affidavit,  that  is  one  of  the  very  questions  in  dispute; 
and  if  it  is,  ought  we  to  prevent  the  plaintiff  from  trying  that 
question  in  the  ordinarj'  way  in  which  actions  of  trespass  to 
land  arc  tried  by  viva  voce  evidence  ? 

Could  we  (assuming  that  such  a  question  could  be  determined 
on  affidavits),  without  a  full  and  explicit  statement  of  all  the 
fact'^J  and  circumstances  shewing  how  the  Crown  obtained  the 
right  to  the  land,  which  is  set  up,  undertake  to  determine 
whether  the  Crown  had  the  right  or  not  ?  We  have  not  before  as 
any  of  the  title  deeds  relating  to  the  property,  and  the  plaintiff's 
affidavit  denies  the  right  of  the  Government  to  use  and  occupy 
the  land,  and  states  that  the  action  is  brought  against  the 
defendant  for  personally  trespassing  on  the  land  since  1875. 
Very. difficult  questions  may  arise  as  to  the  right  of  the  Gov- 
ernment so  to  use  and  occupy  the  land,  which  I  think  we  have 
not  the  materials  before  us  to  determine ;  nor  do  I  think  we 
would  be  justified  in  depriving  the  plaintiff  of  his  ordinar)- 
legal  remedy  for  the  decision  of  his  rights.  The  case  of  Doe 
dem,  Leigh  y.  Roe^  was  i-elicd  on  to  shew  that  where  property 
belonging  to  the  Crown  was  sought  to  be  recovered  in  an  action 
of  ejectment,  the  proceedings  would  be  stayed  on  application 
of  the  Crown.  It  is  certainly  not  very  easy  to  distinguish  the 
principle  of  that  case  from  the  present  one ;  for  there  the  affi- 
davits denied  that  the  property  in  question  belonged  to  the 
Crown,  and  stated  various  acts  of  alleged  ownership  exercised 
over  the  land  by  the  lessor  of  the  plaintiff;  but  the  Court  stayed 
the  suit  on  the  distinct  ground  that  the  property  sought  to  be 
recovered  was  one  of  the  ancient  hereditary  possessions  of  the 
Crown.  In  the  present  case  it  is  by  no  means  clear,  on  the 
evidence  before  us,  that  the  title  to  the  land  in  dispute  is  vested 
in  the  Crown  ;  besides  which,  the  affidavit  states  that  the  action 
is  brought  against  the  defendant  for  perscmally  tresi>assing  on 
the  plaintiff's  land,  by  which,  I  presume,  is  meant  some  act  dis- 
tinct from  acts  done  in  his  official  chaiticter. 
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If  the  defendant  has  committed  a  trespass  on  the  plaintiff 's        ^^7^- 
land,  that  is,  if  the  entry  thereon  was  not  justifiable,  the  plain-      Milker 
tiff's  only  legal  remedy  is  against  him  ;  for  as  the  Crown  can 
do  no  wrongj  a  Petition  of  Right  will  not  lie  to  recover  un- 
liquidated damages  for  a  trespass  :     Tohiv  v.  Reg.;    Feather  v. 
ifegf.;*  and  see  Kirk  v.  Reg. 

Where  land  claimed  by  a  subject  is  in  the  possession  of  the 
Crown,  and  the  subject  seeks  the  restitution  of  it,  or  compen- 
sation for  it,  there,  no  doubt,  a  petition  of  right  is  a  proper 
mode  of  obtaining  redress  ;  but  I  am  not  prepared  to  say  that 
even  in  a  case  where  the  Crown  claims  to  be  in  possession  th(* 
Court  would,  on  a  summary  application,  stay  the  proceedings 
in  an  action  of  trespass,  brought  by  the  person  claiming  the 
land  against  an  officer  of  the  Crown  for  entering  upon  it, 
and  compel  the  plaintiff  to  resort  to  the  Petition  of  Right.  If 
such  a  state  of  facts  exist  in  this  case,  it  may  be  a  good  defence 
to  an  action  of  trespass ;  but  it  is  unnecessary  to  express  any 
opinion  on  that  question  at  present.  All  that  I  decide  on 
this  application  is,  that  the  defendant  has  not  shewn  any  rea- 
son why  he  cannot  plead  any  justification  he  may  have  had  for 
entering  on  the  land  in  question  ;  nor  why  the  plaintiff  should 
be  prevented  from  trying  in  the  ordinary  and  constitutional 
manner,  the  question  whether  the  defendant  has  committed  a 
trespass  or  not. 

I  have  not  thought  it  necessary  to  consider  the  question 
Rused  as  to  the  power  of  the  Parliament  of  the  Dominion  to 
legislate  respecting  the  taking  of  lands  in  this  Province  foi*  the 
purpose  of  the  Intercolonial  Railway. 

Fisher,  J.  I  concur  in  the  judgment  of  the  learned  Chief 
Justice. 

DiTF,  J.,  took  no  part. 

Rule  diseharged  vdthoni  costs. 


*  14  C.  B.  N.  S.,  505 ;  10  Jur.  X.  S.  1029.  «  G  B.  &  S.  257. 

'  L.  R.  14.  Kxch.  558. 
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1878  Ex  PARTE   JONES. 

April.  In  re  GEO.  L.  RAYMOND,  an  Insolvent. 

Insolvent  Act  of  1869 — Fraudulent  'preference — Where  Mori- 
gage  given  five  montlis  before  issiLe  of  atfachmenf — 
Bu7iken  of  proof 

Where  a  mortgage  to  secure  an  antecedent  debt  was  given  by  a  trader  more  than 
five  months  Defore  the  issue  against  him  of  a  writ  of  attachment  under  the 
InsolTent  Act  of  1869»  the  Coiut  held  that,  as  the  burthen  of  proving  tint 
the  mortgage  was  given  in  contemplation  of  insolvency  was  upon  the  assignee 
of  the  estate,  in  which  he  had  wholly  failed,  aiid  as  fnad  was  not  to  be 
presumed  unless  the  conveyance  was  made  within  thirtv  days  of  the  issaing 
of  the  attachment,  the  mortgage  was  therefore  not  void  under  sec.  89  of  the 
Act,  as  being  a  fraudulent  preference. 

Appeal  from  the  decision  of  the  Judge  of  the  County  Court 
of  Victoria,  holding  that  a  mortgage  given  by  the  Insolvent  to 
Thomas  R.  Jones,  was  not  void  imder  the  Insolvent  Act  of 
1869,  and  directing  the  assignee  to  pay  the  amount  of  Jones' 
claim  out  of  the  proceeds  of  the  sale  of  the  mortgaged  property. 
The  facts  of  the  case,  and  the  grounds  of  the  appeal  are  fully 
set  out  in  the  judgment  of  the  learned  Chief  Justice. 

Oct.  25, 1877.     Weldon,  Q.  (7.,  argued  for  the  appellant. 

Palmer,  Q.  C,  for  the  respondent. 

The  following  cases  and  authorities  were  cited :  McLeod  v. 
Wright;^  Allen  v.  Bonnett'^  Phillips  v.  HornaUdt;*  In  rf 
Wood;*  Ex  paiie  BoUandf  Marks  v.  Feldman;*  Sugd. 
Vend  &  Pur.  (14  ed.)  157;  Ex  parte  Holthausen^ 

Cur.  adv.  vuU. 

Allen,  C.  J.    The  facts  of  this  case  appear  to  be  as  follows: 

Thomas  Temple  held  a  lease  from  the  Ordnance  Department 
of  a  piece  of  land  near  the  mouth  of  Little  River,  Grand  Falls^ 
on  which  there  was  a  mill,  and  had  agreed  to  sell  out  his  right 
in  this  land  to  George  F.  Raymond,  who,  six  or  seven  years 
before  his  insolvency,  went  into  possession,  built  upon  and  im- 
proved the  land  and  put  additional  machinery  in  the  mill. 

On  the  9th  March,  1874,  George  F.  Raymond  assigned  all 
his  right  and  interest  in  this  mill  property  to  his  father,  George 
L.  Raymond — the  deed  being  duly  registered. 

»  1  Pugs.  &  Burb.  68.  •  L.  R.  5  Ch.  577. 

»  L.  R.  8  Ex.  26.  *  L.  R.  7  Ch.  302. 

•  L.  R.  7  Ch.  24.  •  L.  R.  5  Q.  B.  Exch.  275. 

Mi,  R.  9  Ch.  App.  726. 
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Geoi^  F.  Raymond  became  indebted  to  Thomas  R.  Jones ;        1878. 
who,  requiring  a  note  for  the  amount  of  his  debt,  Raymond      Bz 'parte. 
sent  him  a  note  signed,  *'  George  F.  Raymond  &  Co."    This       ^^^^ 
note  fell  due  about  the  1st  April,  1874,  and  Jones  pressed  for    (Jj^^^l. 
payment  or  security,  telling  George  L.  Raymond  that  if  he  did  Raymond,  an 
not  get  security,  he  would  put  him  (George  L.),  into  Insolvency,    nrsoLVENT. 
Jones  evidently  considering  that  the  two  Raymonds  were  in 
partnership  in  the  milling  business.     George  L.  Raymond  on 
fliis  occasion  represented  to  Jones  that  he  had  sufficient  pro- 
perty to  pay  his  debts,  and  shewed  his  books,  and  Jones  stated 
that  he  had  no  idea  but  that  Raymond  was  able  to  pay.     How- 
ever, in  consequence  of  this  threat,  George  L.  Raymond,  on  the 
23rd  June,  1874,  gave  to  Jones  a  mortgage  on  the  mill  and 
mill  privilege,  buildings,  machinery,  etc.,  at  Little  River,  with 
all  his  right  and  interest  therein  "  both  at  law  and  in  equity," 
to  secure  the   payment  of    $1513  in  one  year    from   date, 
and  to  secure  the  payment  of  two   promissory  notes  of  the 
same  date. 

It  is  stated  in  the  judgment  of  the  County  Court  Judge  that 
the  mortgage  was  given  to  secure  this  sum,  "  being  a  joint  debt 
of  the  said  George  L.  Raymond,  and  his  son  George  F.  Raymond, 
for  goods  previously  advanced  and  furnished  to  George  F. 
Raymond,  and  for  which,  notes,  considered  as  joint  notes  of 
said  George  F.  Raymond  and  George  L.  Raymond,  had  been 
given  to  said  Thomas  R.  Jones,  falling  due  in  six  and  twelve 
months  from  that  date— 23rd  June,  1874." 

George  F.  Raymond  made  an  assignment  under  the  Insolvent 
Act,  on  the  10th  July,  1874,  and  on  the  28th  November,  1874, 
a  writ  of  attachment  under  the  Insolvent  Act  was  issued 
against  George  L.  Raymond,  as  being  a  partner  in  business 
with  his  son  George  F.  He  contested  it,  denying  that  he  was 
a  partoer,  but  he  failed,  and  the  estate  was  put  into  insolvency, 
and  Richard  P.  Butler  was  appointed  assignee.  Butler  after- 
wards agreed  with  Temple  for  an  assignment  of  his  lease  of  the 
property,  for  which  he  was  to  pay  $1000,  but  the  assignment 
was  not  actually  given.  Jones  claimed  that  Butler,  the  as- 
signee, should  sell  the  mill  property,  and  that  his  mortgage 
should  be  paid  out  of  the  proceeds.  The  assignee,  on  the  other 
hand,  contends  that  Jon^^'  mortgage  was  a  fraudulent  prefer- 
18 
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^Q*8 ance  under  the  Insolvent  Act,  and  that  the  proceeds  of  the 

Ex  parte     property  should  be  distributed  among  Raymond's  creditors. 

Jones.  The  judge  decided  that  the  mortgage  was  not  an  undue 

George  L.    P^^^^^®^^^    under  the  Act,  and   that    the  assignee   took  the 

Uaymond,  ax  property  subject  to  the  mortgage,  and  he  directed  that  out  of 

Insolvent,    the  proceeds  of  the  sale  of  the  property,  after  payment  of  the 

'$1000  to  Temple,  the  assignee  should  pay  to  Jones  the  amount 

of  the  principal  and  interest  due  on  his  mortgage  and  his  costs, 

and  that  the  balance  bo  distributed  among  the  other  creditors. 

The  assignee  has  appealed  from  this  judgment  on  the  follow- 
ing grounds : — 

1st.  That  the  mortgage  to  Jones  was  a  fraudulent  preference, 
and  therefore  void  under  the  86th  and  89th  sections  of  the 
Insolvent  Act  of  18(59. 

2(1.  That  the  paper  pui'porting  to  be  a  mortgage  did  not 
operate  to  transfer  any  e(|ui table  rights,  but  purported  to 
convey  a  legal  right,  which  did  not  exist. 

3d.  That  Butler,  the  assignee,  having  purchased  from  Temple 
his  right  in  the  lease,  thereby  obtained  m  equal  equity  with 
Jones,  and  there  being  an  equity  against  an  equity,  the  Court 
would  not  interfere. 

The  substantial  question  in  the  case  is  whether  the  mortgage 
to  Jones  was  a  fraudulent  preference  under  the  Act.  It 
certainly  professed  to  convey  to  Jones  all  the  right  which 
George  L.  Raymond  had  in  the  property,  whether  it  was  legal 
or  equitable,  and  if  it  was  not  an  undue  preference,  the  estate 
of  George  L.  Raymond  vested  in  his  assignee  subject  to  the  lien 
created  by  the  mortgage.  Then  was  it  fraudulent  under  the 
86th  section*  of  the  Act  i 

Assuming,  that  at  the  time  the  mortgage  was  yiven,  Ray- 
jiiond  was  unable  to  meet  his  engagements,  (of  which,  however, 
I  can  find  no  evidence  in  the  return),  what  evidence  is  there  of 
the  other  fact  essential  to  render  the  security  void,  viz :  that 
Jones  knew,  or  had  probable  cause  for  believing  such  inability 


'This  section  declares  that  ''all  contracts  by  which  creditors  are  injured, 
obstructed  or  delayed,  made  by  a  debtor  unable  to  meet  his  eneagemente,  aod 
aftemards  becoming  an  insolvent,  with  a  ^rson  knowing  such  inability*  or 
having  probable  cause  for  beHeving  9uch  inability  to  exist,  or  after  such  inability 
is  public  and  notorious,  are  presumed  to  be  mid^  with  intent  to  defraud  his 
creditors." 
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to  exist  ?     I  think  there  is  none.    The  only  evidence  relating        1878. 
to  the  giving  of  the  mortgage,  is  that  of  Jones  himself — who      Bx  parte 
swears  that  from  -what  Raymond  told  him  and  shewed  him  of       Jowes. 
his  affairs,  he  "had  no  idea  but  that  he  Avas  able  to  pay  his   ^^  "  '*^  r 
debts,  and  he  (Jones)  told  his  other  creditors  so."     This  evid-  raymohd.  ak 
ence  was  uncontradicted,  and  so  far  as  I  can  see,  is  not  incon-    I^solve^t. 
sistent  with  any  of  the  evidence  adduced  before  the  Judge  of 
the  County  Court.     I  therefore  think  that  he  was  justified  in 
coming  to  the  conclusion  that  there  was  not  sufficient  evidence 
to  warrant  him  in  finding  that  the  transaction  was  fraudulent 
under  that  section. 

Neither  do  I  think  the  evidence  established,  that  the  mort- 
gage was  given  in  contemplation  of  insolvency,  so  as  to  avoid 
it  under  the  89th  section.  It  was  given  more  than  five  months 
before  George  L.  Raymond's  insolvency,  which  was  not  by  a 
voluntary  assignment — and  there  is  no  evidence  whatever  of 
the  extent  of  the  liabilities  of  the  partnership ;  nor  of  their 
assets ;  nor  of  the  state  of  his  affairs  as  exhibited  by  George  F. 
Raymond,  or  his  insolvency ;  nor  of  Avhat  was  proved  on  th(» 
proceedings  consequent  on  the  writ  of  attachment  issued 
against  George  L.  Raymond,  upon  which  he  was  adjudged  an 
insolvent,  and  a  partner  with  his  son.  The  only  evidence  we 
have  of  his  circumstances  at  the  time  is  that  of  Jones,  who 
states  that  Raymond  shewed  him  his  books,  and  said  he  had 
plenty  of  property  to  pay  his  debts,  and  that  he  (Jones),  be- 
lieved it.  Whether  this  mill  property  was  all  the  property  he 
had,  or  not,  we  are  not  told,  and  even  if  it  was,  the  property 
would  seem  to  have  been  worth  S3500,  as  the  assignee  agreed 
to  sell  it  for  that  sum ;  and,  therefore,  admitting  that  Temple 
would  be  entitled  to  receive  $1000  out  of  that  sum,  there  would 
still  be  a  considerable  balance  left  after  paying  off*  Jones'  mort- 
gage, so  that  the  conveyance  itself  would  not  be  evidence  of 
fraud,  as  has  been  held  to  be  the  case,  where  a  man  conveys  the 
whole  of  his  property  in  payment  of  an  antecedent  debt,  and 
afterwaids  becomes  bankrupt:  AlUn  v.  BonnctV  This,  how- 
ever, is  not  an  absolute  transfer  of  property  in  payment  of  a 
debt,  but  only  a  security ;  and  for  aught  that  appears,  Raymond 
had  other  property.     The  burthen  of  proving  that  the  mortgage 
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1S78        was  given  by  Raymond  in  contemplation  of  insolvency,  is  upon 

JSx  parte     the  assignee.    Fraud  is  not  to  be  presumed  unless  the  convey- 

JoNKs.       g^jj^jg  ^3^  made  within  thirty  days  of  the  issuing  of  the  attach- 

George  L     ^^^^i  ^^^  I  think  there  was  not  sufficient  evidence  to  justify 

Raymond,  an  the  Judge  of  the  County  Court  in  finding  that  the  mortgage 

Insolvent,    was  void  under  the  89th  section. 

I  therefore  think  the  appeal  should  be  dismissed. 
The  remainder  of  the  Court  concurring, 

Appeal  dmnissed. 


April. 


1S73  REGINA  V.  THORNTON. 

[crown  case  reserved.] 

Criminal  Law — Practice — Poiver  of  Clerk  of  Cromn  to  enter 

nol.  proa — Second  indictment  for  same  offence — Where 

kill  contains  two  counts,  each  a  separate  indictment. 

Thepriaoner  was  convicted  of  receiving  stolen  goods,  on  an  indictment  con- 
taining two  counts,  one  for  stealing  the  goods,  and  the  other  for  receiving 
them,  Knowinff  them  to  have  been  stolen. 

The  prisoner  had,  on  a  former  day  in  the  same  Circuit,  been  indicted  for  steal- 
ing the  same  goods  as  those  which  he  was  charged  with  stealinff  by  the  first 
count  of  the  present  indictment.  A  jury  was  impanelled  and  the  trial  of 
the  prisoner  begun,  but  in  consequence  of  it  appearing  from  the  testimony 
that  the  prisoner  could  not  be  convicted  for  larceny,  the  Clerk  of  the  Crown, 
who  was  conducting  the  prosecution  by  direction  of  the  Attorney  General, 
entered  a  iioUt  prosequi,  and  then  sent  another  bill  before  the  Grand  Jury, 
containing  a  count  for  receiving,  the  indictment  on  which  the  conviction  took 
place,  ana  on  the  trial  he  consented  that  the  prisoner  should  be  acquitted  of 
the  chaz^ge  of  stealing  alleged  in  the  first  count,  and  he  was  acquitted  ac- 
cordingly : — 

Held,  on  a  case  reserved, 

1.  That  the  Clerk  of  the  Crown  has  authority  to  enter  a  nolle  proseqm. 

2.  That  a  nol  pros,  being  entered  the  prisoner  could  be  again  indicted  for  the 
same  offence. 

3.  Even  admitting  that  the  Clerk  of  the  Crown  has  no  authority  to  enter  a  nol. 
pros,  the  conviction  upon  the  count  for  receiving  would  be  good,  each  count 
being  a  separate  indictment  in  itself. 

The  prisoner  was  convicted  at  the  Saint  John  Circuit  in 
March  last  of  receiving  stolen  goods,  on  an  indictment  contain- 
ing two  counts ;  one  for  stealing  the  goods  and  the  other  for 
receiving  them,  knowing  them  to  have  been  stolen.  Certain 
objections  having  been  taken  to  the  conviction  of  the  prisoner, 
a  case  was  reserved  for  the  opinion  of  the  Supreme  Court. 
The  nature  of  the  objections,  as  well  as  the  contention  of  the 
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counsel  sufficiently  appears  in  the  judgment  of  ■  the  learned 
Chief  Justice.  The  cases  and  authorities  cited  are  also  there 
referred  to. 

John  Kerr  argued  for  the  prisoner,  and 

Txick,  Q.  a,  for  the  Crown. 

Car.  adv.  vidt. 

Allen,  C.  J.  The  prisoner  was  convicted  at  the  last  Saint 
John  Circuit,  of  receiving  stolen  goods,  on  an  indictment  con- 
taining two  counts ;  one  for  stealing  the  goods,  and  the  other 
for  receiving  them,  knowing  them  to  have  been  stolen.  See 
32  and  33  Vic,  c.  21,  s.  101. 

When  the  Clerk  of  the  Crown  moved  for  trial,  the  prisoner's 
counsel  produced  an  affidavit  stating  that  on  a  former  day  in 
the  same  circuit,  the  prisoner  had  been  indicted  and  tried  for 
stealing  the  same  goods  as  those  which  he  was  charged  with 
stealing  by  the  first  count  of  the  present  indictment ;  and  that 
the  jury  were  discharged  without  giving  a  verdict.  The  case 
states,  that  it  appearing  by  the  testimony  of  the  witnesses  on 
the  first  trial,  that  the  prisoner  could  not  be  convicted  for 
larceny,  the  Clerk  of  the  Crown,  who  was  conducting  the  pro- 
secution by  the  direction  of  the  Attorney  General,  entered  a 
nolle  prosequi  to  the  indictment,  and  then  sent  another  bill 
before  the  Grand  Jury,  containing  a  count  for  receiving  (the  in- 
dictment on  which  the  conviction  took  place),  and  on  the  trial 
consented  that  the  prisoner  should  be  acquitted  of  the  charge  of 
stealing  alleged  in  the  first  count,  and  he  was  acquitted 
accordingly. 

The  questions  for  consideration  are,  1st.  Whether  the  Clerk 
of  the  Crown  has  authority  to  enter  a  Ttolle  prosequi. 

2d.  If  he  has,  whether,  after  a  noUe  prosequi  entered,  the 
prisoner  could  be  again  indicted  for  the  same  offence. 

3d.  Whether  the  Court  has  power  to  discharge  the  jury  from 
giving  a  verdict. 

In  Rex  V.  Cranmer^  it  was  held  that  the  Clerk  of  the  Crown 
could  not  enter  a  Twlle  prosequi  on  an  indictment  without  leave 
from  the  Attorney  General.  The  indictment  in  that  case  was 
for  perjury,  and,  evidently,  in  the  nature  of  a  private  prosecu- 
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tion.  In  the  report  of  the  case  in  12  Mod.  647,  it  is  stated  that 
the  defendant  had  entered  into  a  recognizance  to  try  the  in- 
dictment, and  was  desirous  of  having  it  tried.  The  Court  said 
that  a  'iiolle  prosequi  "ought  not  to  be  entered  without  leave  of 
the  Attorney  General,  not  even  at  the  request  of  the  prosecutor ; 
for  it  would  be  of  intolerable  mischief  that  it  should  be  at  the 
discretion  of  the  prosecutor  to  make  an  end  of  the  King's  suit; 
and  also,  to  get  a  bill  for  an  infamous  crime  found  of  record 
against  one,  and  by  such  entry  of  non.  jyros,  deprive  him  of  the 
means  of  clearing  himself  by  trial.  I  doubt  whether  the  Clerk 
of  the  Crown,  by  whom  the  iwL  pros,  was  entered  in  that  case, 
had  authority  to  conduct  the  prosecutions,  as  the  Clerk  of  the 
Crown  had  in  the  present  case.  Reg.  v.  Dunn,^  where  Wight- 
man,  J.,  said  that  a  noUe  pi^osequi  could  only  be  entered  by  the 
Attorney  General,  was  also  an  indictment  for  perjuiy,  and 
evidently  a  private  prosecution.  All  the  cases  where  the  ques- 
tion of  entering  a  nolle  prosequi  has  arisen,  appear  to  be  on 
indictments  for  perjury ;  and  Crompton,  J.,  in  Reg.  v.  Allen^ 
states  that  the  reason  for  the  rule  of  practice  which  requires 
the  authority  of  the  Attorney  General  to  stop  a  prosecution 
for  a  public  offence,  is  to  prevent  collusion  between  the  prose- 
cutor and  the  defendant. 

If  that  is  so,  the  rule  should  have  no  application  to  this  casc^ 
which  is  an  indictment  for  felony ;  a  public  prosecution  carried 
on  by  an  oflBcer  of  the  Crown,  recognized  by  law,  and  ^rith  the 
express  authority  of  the  Attorney  General,  and  where,  conse- 
quently, there  can  be  no  danger  of  collusion. 

But,  in  addition  to  this,  it  has  been  held  by  this  Court  in  the 
case  of  Reg.  v.  Sturgessf  that  a  nolle  prosequi  may  be  entered 
by  the  Solicitor  General,  in  the  name  of  the  Attorney  General, 
The  Court  there  say  that  it  would  be  unreasonable  and  unjust 
if  the  Attorney  General  had  not  the  right  to  appear  by  the 
Solicitor  General,  or  any  other  counsel  to  whom  he  may  think 
fit  to  entrust  the  conduct  and  management  of  his  causes,  with- 
out losing  any  of  the  privileges  which  appertain  to  his  office. 
It  is  true  that  was  an  information  for  intrusion,  and  not  an 
indictment  for  a  criminal  offence,  and  therefore  it  is  not  exactly 
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an  authority  in  point ;  but  it  would  seem  to  establish  that  the  . 
power  to  tenninate  a  proceeding  instituted  by  the  Crown  is  not 
confined  to  the  Attorney  General  in  person,  but  may  be  exer- 
cised by  the  officer  acting  for  the  Crown  in  the  particular 
proceeding.  I  therefore  think  the  nclle  prosequi  was  properly 
entered  in  this  case. 

The  next  question  is  as  to  the  eflect  of  the  KioUe  jjroaequi, 
whether  it  puts  an  end  to  the  prosecution  altogether  ?    That 
point  was  not  decided  in  Reg,  v.  AUen,^  though  Crompton,  J., 
was  of  opinion  that  such  was  the  effect  of  it.     The  contrary 
doctrine,  however,  is  expressly  laid  down  in  1  Chit.  Crim.  L. 
479,  where  it  is  said  that  "  the  effect  of  the  noUe  prosequi  is  to 
put  the  defendant '  without  day ;'  but  it  does  not  at  all  operate 
as  an  acquittal,  for  he  may  be  afterwaids  re-indicted."     And 
the  case  of  Rex  v.  Stratton^  supports  that  view.     In  Sir  Win. 
Withepole's  case^  the  prisoner  on  being  arraigned  on  an  indict- 
ment for  murder,  moved  that  he  ought  not  to  be  arraigned  upon 
the  indictment,  because  he  had  been  autrefois  arraign  upon  an 
inquisition  of  murder,  found  before  the  coroner,  and  had  pleaded 
thereto.    But  it  was  held  by  all  the  Court,  that  there  was  no 
cause  of  plea ;  for  where  he  is  not  convicted  or  acquitted,  he 
may  be  arraigned  on  a  new  indictment.    In  Reg.  v.  Mitcliell*  it 
was  decided  by  the  Court  of  Queen's  Bench  in  Ireland,  that 
after  having  entered  a  "nolle  prosequi  to  an  indictment,  the 
Attorney  General  was  at  liberty  to  file  an  ex  officio  information 
for  the  same  oflence ;  and  that  in  prosecutions  for  crimes  the 
pendency  of  an  indictment  or  information  was  not  a  good  plea 
to  an  information  subsequently  filed  against  the  same  party, 
for  the  same  offence.     In  delivering  judgment  in  that  case, 
Blackbume,  C.  J.,  said  :  "  The  question  is  this,  is  the  plea  of  an 
indictment  depending,  a  bar  to  this  information  for  the  same 
matter  ?     In  support  of  the  affirmative,  that  it  is,  there  is 
neither  precedent,  the  authority  of  any  case,  the  dictum  of  any 
Judge,  or  even  the  opinion  of  any  text  writer;    but,  on  the 
other  hand,  there  are  authorities  that  such  a  plea  is  utterly 
invalid."     His  Lordship,  then,  after  referring  to  several  cases, 
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says :  "  I  have  only  further  to  add  on  this  part  of  the  case, 
that  even  if  the  plea  of  a  former  prosecution  depending,  could 
be  pleaded,  the  entering  of  a  noUe  prosequi  would  be  an  ans- 
wer to  it,  and  this  appears  to  have  been  plainly  decided  by  The 
King  V.  Stratton,  in  Douglas*  Rep." 

It  was  urged  by  Mr.  Kerr»  in  this  case,  that  though  the 
prisoner  could  not  plead  the  pendency  of  the  former  indictment, 
the  objection  was  open  to  him  on  motion.  But  I  think  no 
such  distinction  exists — that  the  true  question  is  this :  is  the 
pendency  of  a  former  indictment  (assuming  that  it  is  not  put 
an  end  to  by  the  nolle  prosequi)  any  answer  to  the  present 
indictment  either  by  plea  or  on  motion  ?  I  think  the  true  test 
is  put  in  Witfiepole'a  case — that  when  a  party  is  not  acquitted 
or  convicted,  he  may  be  arraigned  on  a  new  indictment,  and 
this  is  borne  out  by  what  is  said  by  Cockbum,  C.  J.,  in  Beg.  v. 
Charleswortfiy^  that  a  man  is  not  tried  nor  put  in  jeopardy  for 
an  offence  until  a  verdict  is  given.  The  same  principle  is  re- 
cognized and  acted  on  in  Winsor  v.  Reg.^ 

Admitting,  however,  that  Mr.  Kerr  may  be  right,  and  that 
the  Clerk  of  the  Crown  had  no  authority  to  enter  a  noUe 
prosequi  to  the  first  indictment,  and  consequently,  that  it  is  still 
pending ;  how  does  that  effect  the  count  in  the  present  indict- 
ment for  receiving  ?  Each  count  in  an  indictment  is,  to  all 
intents  and  purposes,  a  separate  indictment  in  itself  :  Lailiam 
V.  Reg.f  and  therefore  a  conviction  upon  the  count  for  receiving 
would  be  good,  the  prisoner  having  been  acquitted  on  the 
other  count. 

An  acquittal  on  the  first  indictment,  charging  the  prisoner 
with  stealing  the  goods,  would  be  no  answer  to  a  subsequent  in- 
dictment charging  him  with  receiving  the  same  goods  knowing 
them  to  have  been  stolen.  The  true  test  by  which  to  deter- 
mine whether  a  plea  of  autrefois  acquit  is  a  bar  in  any  case,  is 
whether  the  evidence  necessary  to  support  the  second  indict- 
ment, would  have  been  sufficient  to  procure  a  legal  conviction 
upon  the  firat :    Bex.  v.  Clark  ;*  Bex  v.  Emden}    If  the  same 


M  B.  &  S.  506.  «  L.  R,  1  Q.  B.  289. 

»  9  Cox  C.  C.  416  ;  10  Jur.  N.  S.  1145  ;  6  B.  &  S.  635. 
M  B.  &  B.  473.  •  9  EMt  437. 


Digiti 


ized  by  Google 


EASTER  TERM.  XLI.  VICT. 


145 


offence  in  substance  is  charged  in  both  indictments,  an  ac- 
quittal on  the  first  is  a  bar  to  any  subsequent  prosecution  for 
the  same  ofience,  because  by  the  vei-dict  of  the  Jury,  the  mat* 
ter  has  become  res  jvdicata.  But  the  offences  charged  in  the 
two  indictments  here  are  entirely  different ;  the  evidence  on 
which  the  prisoner  was  convicted,  could  not  have  procured  his 
conviction  on  the  first  indictment  for  stealing,  and  it  was  be- 
cause the  evidence  was  so  insufficient,  that  the  TioUe  prosequi 
was  entered  to  the  first  indictment. 

The  third  objection — that  the  Court  had  no  power  to  dis- 
charge the  jury  from  giving  a  verdict — is  involved  in  the 
question  of  the  right  of  the  Clerk  of  the  CVown  to  enter  a  noUe 
proseqtibi.  If  he  had  that  right,  the  jury  were  ipso  facto  dis- 
charged from  giving  any  verdict. 

On  these  several  grounds,  therefore,  I  am  of  opinion  that  no 
ground  has  been  shewn  for  arresting  the  judgment  in  this  case. 

The  remainder  of  the  Court  concurring, 

Conviction  ajffimiecl 
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LEWIS  V.  WELDON. 

Practice — Affi^iavit  to  hold  to  bail — Delay  in  filing — Applica-  • 
tion  to  set  aside  bail-bond — Waiver — Appeal  from 
County  Court — Interferi/ng  with  Judge's  Order. 

Defendant  was  an-ested  and  gave  bail  on  November  14th,  1875,  in  an  action 
in  the  Cotuity  Coart,  and  an  Attaching  Order  was  issued  at  the  same  time 
under  the  Act  38  Vic,  c.  5.  Plaintiff  neglected  to  iile  the  affidavit  to  hold 
to  bail,  but  defendant  made  no  application  to  set  aside  bail  bond  until  the  3d 
Jnne  following.  On  April  15th,  he  obtained  a  summons  calling  on  plaintiff 
to  shew  cause  why  the  Attaching  Order  should  not  be  set  aside,  on  the 
ground  that  such  order  could  not  issue  in  a  suit  commenced  by  capias,  and 
where  defendant  had  been  arrested ;  and  while  that  question  was  pending 
before  the  Judge,  he  applied  to  set  aside  the  bail  bond.  The  County  Court 
Judge  refused  the  application. 

^leld,  on  appeal,  that  the  Judge  was  light,  as  the  application  to  set  aside  the 
Attaching  Order  was  a  waiver  of  any  objection  to  the  bail  bond,  even  if  it  was 
not  waivml  by  the  previous  delay. 

ffeJd  also,  that  in  a  matter  of  this  kind,  where  it  did  not  appear  that  the 
appellant  had  suffered  any  wrong,  by  the  affidavit  not  being  on  file,  and  the 
Judge  had  ordered  it  to  be  filed,  the  Court  should  not  be  disposed  to  interfere 
with  his  order. 

Appeal  from  a  decision  of  the  Judge  of  the  Westmorland 
County  Court  refusing  to  set  aside  the  bail-bond  in  this  case.  The 
19 
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W8  ground  of  the  application  was  that  the  plaintiff  had  neglected 
Lbwis  to  file  the  affidavit  to  hold  to  bail.  The  appellant  was  arrosied 
and  gave  bail  on  the  14th  November,  1875.  On  June  3d, 
1876,  the  application  to  set  aside  the  bail  bond  was  made.  On 
the  loth  April  preceding,  however,  he  obtained  a  summons 
from  the  Judge  calling  on  the  plaintiff  to  shew  cause  why  an 
Attaching  Order  issued  in  the  case  under  the  Act  to  provide 
for  Qaniisbee  or  Trustee  Process  should  not  be  set  aside,  one 
ground  being  that  such  an  order  could  not  issue  in  a  suit 
commenced  by  capias,  and  where  the  defendant  had  been 
arrested;  and  while  that  question  was  pending  before  thc 
Judge  he  applied  to  set  aside  the  bail  bond. 

April  17.  Oeo.  B.  Seely,  for  the  appellant  The  Count; 
Court  Judge  dismissed  the  summons  to  set  aside  the  baB  boud 
in  this  cause  on  the  ground  that  an  application  was  pending  to 
set  aside  an  Attadiing  Order.  In  that,  he  was  in  error,  because 
if  the  plaintiff  was  guilty  of  delay,  the  defendant  was  entitl<^xl 
to  have  the  bond  cancelled.  Under  the  old  practice  the 
affidavit  to  hold  to  bail  must  have  been  filed  within  30  da\  ^^ 
the  return  day:  Palmer  v.  DiTtamore-^  and  in  the  Couniy 
Court,  it  should  be  filed  within  the  time  for  appearance. 
No  counsel  appeared  for  the  respondent. 

Cur,  adv,  mdt- 

Allen,  C.  J.  We  think  this  appeal  should  be  dismissed 
The  appellant  was  arrested  and  gave  bail  on  the  14th  Nov., 
1875,  from  which  time  till  the  3rd  June  following,  he  made  no 
application  to  set  aside  the  bail  bond,  though  he  might  have 
ascertained  by  search  at  any  time  during  tha^t  period,  that  the 
affidavit  to  hcdd  to  bail  was  not  on  file.  But  he  did  not  re- 
main passive  merely  during  that  time.  On  the  loth  April  he 
obtained  a  summons  from  the  Judge  calling  on  the  plaintiff  in 
the  suit  to  shew  cause  why  an  attaching  order  issued  in  this 
cause  under  the  Act  88  Vic.  c.  5,  should  not  be  set  aside,  on 
the  ground  {inter  alia)  that  such  an  order  could  not  issue  ins 
suit  commenced  by  capias,  and  when  the  defendant  had  been  ar- 
rested, and  while  that  question  was  pending  before  the  Judge, 
he  applied  to  set  aside  the  bail  bond. 

»  2  Pugs.  160. 
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We  think  that  application  was  a  waiver  of  any  objection  to  the  ^^78 
bail  bond,  even  if  it  was  not  waived  by  the  previous  delay.  L«wb 
But  at  all  events,  in  a  matter  of  this  kind,  where  it  does  not 
Appear  that  the  appellant  has  suffered  the  slightest  wrong  by 
tlie  affidavit  not  being  on  file,  and  the  Judge  has  ordered  it  to 
be  filed,  we  should  not  be  disposed  to  interfere  with  his  order. 
The  appeal  will  be  dismissed  ^vith  <50sts. 

Ajppecd  dismissed  with  costs. 


V. 

Wbldok. 
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SUFBEME  COM  Of  HI  BBUSSWIGK 

TRINITY  TBe  M    XLI.   VICTORIA, 

WM.  J.  GILBERT,  Assignee  of  Antoine  Girouard  and 

ANOTHER,  Insolvents,  Appellants,  v.  ANTOINE 

GIROtlARI)  AND  another,  Respondents. 

Insolvent  Act  of  1S75 — Discharge — Where  Insolvent  has  vol 
kept  a  cash  hook. 

A  trader  who  does  not  keep  a  cash  })ook  is  not  entitled  to  a  discharge  under  the 
Insolvent  Act  of  IS?."). 

Appeal  from  tlie  decision  of  the  Judge  of  the  Kent  County 
Court,  granting  the  Insolvents  a  certificate  of  discharge  under 
the  Insolvent  Act  of  1875. 

'■'.  Several  objections  were  taken  to  granting  the  discharge,  but 
the  only  one  necessary  to  mention  is  the  following,  namely, 
"  That  the  Insolvents  kept  no  cash  book."  The  learned  Judge 
granted  the  discharge,  but  suspended  its  operation  for  a  month. 

Wm.  J.  Uilbert,  the  appellant,  in  person,  was  stopped  by  the 
Court,  who  called  upon 
4  E.  L,  Wetniore,  for  the  respondents. 

The  AcC'^allows'  two  kinds  of  discharge,  absolute  and  sus- 
pended, or  of  the  second  class.  Under  section  56,  the  discharge 
raiay  be  contested ;  and  if  the  insolvent  does  not  come  up  to  its 
requirements  the  discharge  must  be  refused.  By  section  57, 
however,  the  Judge  may  grant  a  second  class  and  also  suspend 
the  discharge. 
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(Allen,  C.  J.  If  you  rely  on  the  57th  section,  I  do  not  think 
it  will  help  you.  This  is  not  a  case  of  keeping  books  irregu- 
larly or  negligently,  for  the  Insolvents  kept  no  cash  liook  at  all. 
I  think  the  discharge  should  not  have  been  granted). 

(Weldon,  J.  I  agree.  There  is  here  a  total  disregard  of  the 
Insolvent  Act.  The  respondents  knew  they  were  tradei-s,  and 
they  shoidd  have  done  as  the  Act  directs.  If  persons  go  into 
trade  expecting  to  get  the  benefit  of  the  Insolvent  Act,  they 
must  act  in  accordance  with  it).  Since  your  Honors  are  giving 
judgment,  I  may  say  that  I  have  had  occasion  to  look  at  this 
matter,  and  have  come  to  the  conclusion  that  unleas  a  cash  book 
is  kept,  a  discharge  cannot  be  had. 

Allen,  C.  J.  There  is  very  much  in  what  my  Brother 
Weldon  says,  regarding  traders  knowing  the  law.  If  they  are 
to  get  the  benefits,  they  must  take  the  burthens.  Clearly  no 
cash  book  was  kept ;  and  this  is  an  important  matter,  in  order 
to  shew  whether  the  failure  was  from  recklessneas  or  from  mis- 
fortune. 

Per  GtiAnam. 

Appeal  allowed  vAth  costs. 
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THE  QUEEN  v.  EDWARD  WILLISTON. 

Landlord  arid  Tenant — Wliere  goods  of  Tenant  are  sold  under 
Exeevdion — Order  to  pay  rent  mii  of  proceeds — Rent 
must  he  due — Seizure  and  removal  under  attach- 
ment— Whether  order  can  he  made. 

Before  an  order  can  be  made  on  a  Sheriff  to  pay  rent  out  of  the  proceeda  of 
goods  sold  by  him  under  execution,  and  taken  from  leased  premiaes,  it  must 
be  shewn  that  the  rent  is  actually  due. 

Q\tar^.  Whether  such  order  can  be  made  in  case  of  seizure  and  removal  under 
the  Attachment  Act. 

June  19.  WeZdon,  Q.  6'.,  shewed  cause  against  a  rule  nvn  to 
quash  proceedings  had  before  the  Judge  of  the  Northumber- 
land County  Court,  wherein  he  ordered  rent  to  be  paid  out  of 
the  proceeds  of  goods  attached  under  the  Attachment  Act/  in  a 
suit  brought  by  one  John  Fish  against  Benjamin  Wilkinson. 

^  See  Mk  parte  Fish  (1  Pugs.  &  Burb.  273,)  which  ia  the  same  case,  on  the  ap- 
plication for  certiorari. 
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The  order  was  made  upon  the  following  affidavit:  "  I.,  T.  R 
(the  landlord)  of,  etc.,  make  oath  and  say :  That  on  or  about 
the  twenty -second  day  of  October  last,  I  leased  to  the  above 
named  defendant,  Benjamin  Wilkinson,  a  house  and  pr^OEiises 
situate  in  Newcastle,  in  the  County  of  Northumberland ;  that 
the  said  rent  was  to  be  one  hundred  doUars^  per  year,  payable 
whenever  I  should  demand  the  same;  that  I  demanded  the 
said  rent  and  it  was  not  paid.*'  It  then  alleged  that  the  sheriff, 
although  forbidden,  had  seized  the  goods  under  a  writ  of  attach- 
ment and  removed  them  from  the  premis&s;  that  the  jdaintifiT  had 
proceeded  to  sign  judgment  and  had  issued  execution  under 
which  the  goods  had  been  sold ;  that  notice  had  been  given  to 
the  sheriff  of  the  rent  being  due,  and  that  there  was  then  due 
ten  months*  rent,  amounting  to  $83.33. 

(Weldon,  J.  The  question  is  whether  the  Judge  had  any 
power  to  make  order  for  payment  of  rent.  AiXBK,  C.  J. 
Before  you  can  make  out  that  any  rent  was  due,  you  must 
shew  demand  on  the  tenant.  The  affidavit  does  not  say  when  reani 
was  demanded,  or  from  whom.)  It  %ys  the  rent  was  demanded 
befoi'e  removal  of  the  goods  by  the  sheriff.  Stanton  v.  John- 
ston^ and  Yates  v.  RatUdge^  were  referred  to. 
Per  Curium.  The  rule  must  be  made  absolute  to  quash  the 
order. 

RtUe  absolute. 


1S78. 


June, 


SAVAGE  V,  STEVENSON. 

Arbitration  and  award — Costs — Where   Arbitrator  has  no 
'power  over — Effect  of  staging  in  awa/rd  thai  eofih 
party  shall  pay  his  own  costs  of  reference. 

An  agreement  to  refer  matters  in  difference  between  the  partieB  to  arbitraiion 
made  no  provision  respecting  the  costs  of  the  reference.  An  awvd  was  made 
stating  that  the  arbitrator  found  for  plaintiff  the  snm  of  9200  to  be  paid  to 
him  by  defendant —  plaintiff  and  defendant  each  paying  their  own  coats. 

Held,  that,  as  the  clause  that  each  party  should  pay  his  own  costs,  did  not 
alter  the  legal  effect  of  the  submission,  it  did  not  vitiate  the  award. 

This  was  an  action  of  debt  on  an  arbitration  bond,  with  a 
count  on  an  award. 
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CerUiD  matters  bad  been  in  litigation  between  the  parties  in 
the  Kent  County  Court,  which  they  agreed  to  refer  to  arbitra- 
tion ;  but  no  provision  was  made  in  the  agreement  respecting 
the  costs  of  the  reference.  An  award  was  made,  stating  that 
the  arbitrators  found  for  the  plaintiff  the  sum  of  8200,  to  be 
paid  to  him  by  the  defendant — the  plaintiff  and  defendant 
each  paying  their  own  costs. 

A  verdict  was  taken  for  the  plaintiff  by  consent  for  $200, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the 
ground  that  the  arbitrators  had  exceeded  their  authority  in 
awarding  respecting  the  costs — that  matter  not  having  been 
referred  to  them. 

A  rule  nisi  having  been  granted  to  enter  a  nonsuit, 

Wddon,  Q,  C,  now  shewed  cause,  and  contended  that  though 
the  arbitrators  had  no  authority  over  the  costs,  that  part  of 
their  award  could  be  separated  from  the  i-est  of  it,  which  would 
then  stand  good  for   the  amount  of    the   debt :    Hussey  v. 

No  counsel  appeared  to  support  the  rule. 

Allen,  C.  J.  This  case  cannot  be  distinguished,  on  principle, 
from  Hussey  v.  FeTgu&(ni,  The  clause  of  the  award  that  each 
party  should  pay  his  own  costs,  leaves  the  matter  just  where 
the  submission  intended  it  should  be ;  that  is  the  legal  effect  of 
the  submission. 

Per  curiam. 

linle  discharged. 
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BELL  V.  MOFFAT. 

Practice — Order  granting  leave  to  plead  and  demur,  and  di- 
recting issue  in  law  to  he  tried  first — Whether 
can  be  made  ex  parte. 

A  Judge  at  Chambers  made  aii  Ex  parte  order  aUowing  defendant  to  plead  and 
demar  to  declaration,  and  directing  that  the  issue  in  law  should  be  first  dis- 
posed of.    On  application  being  made  to  the  Court  to  rescind  this  order. 

tiM,  per  Allen,  C.  J.,  and  Duff,  J.,  that  that  portion  of  the  order  which 
directed  that  the  issue  in  law  should  be  first  disposed  of,  should  not  have 
been  granted  without  a  summons  ;  but  that  a  Judge  miffht,  in  many  in- 
stances where  the  case  was  clear,  make  an  order  Ex  jmrte  for  leave  to  plead 

'6  Allen  57. 
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1878  and  demur,  and  his  doine  ho  or  not  should  be  governed  by  the  circumstances 

of  each  case.     But,  per  vVetmore,  J.,  that  no  portion  of  the  order  diould 

Bell  have  been  made  without  ^ving  the  other  side  an  opportunitv  of 

V.  Weldon,  J.,  was  of  opinion  that  the  whole  order  was  rightly  made  Sc  parte. 


being  heard. 


MoFFATT.  June  12.  Palmer,  Q.  C.,  moved  to  set  aside  an  ex  parte 
order  made  by  Mr.  Justice  Weldon,  gi-anting  the  defendant 
leave  to  plead  and  demur,  and  directing  that  the  issue  in  law 
should  be  tried  first.  The  first  point  is  one  of  great  importance 
as  to  granting  these  ordei*s  ex  parte ;  the  second  question  is  as 
to  postponing  the  trial  of  the  cause  till  after  the  determination 
of  the  issue  of  law.  The  discretion  of  the  Judge  as  to  which 
issue  should  be  tried  fii'st,  should  be  carefully  exercised  upon 
the  facts  of  each  particular  case.  In  Lloyd  v.  Union  Mutual 
Insurance  Go'y,^  the  statement  that  the  issues  in  law  shall 
be  disposed  of  before  the  issues  in  fact,  unless  the  Judge  makes 
an  order,  is  a  mere  oSUcr  dictum.  If  this  course  were  adopted, 
a  defendant,  by  pleading  demurrable  pleas,  and  then  amending 
when  the  demurrer  is  sustained,  might  prevent  the  plaintiff 
from  ever  getting  to  trial.  If  the  Judge  had  made  the  order 
rightly  I  do  not  know  that  I  could  come  here  and  appeal 
against  it.  But  as  this  proceeding  afifects  the  plaintiff's  rights, 
a  summons  must,  according  to  the  practice,  be  issued.  It  is  so 
laid  down  in  Tidd's  Pi-actice.  See  also  Arch.  Prac.  (12th  ed.) 
1587.  (Wetmore,  J.,  referred  to  Woody.  Ward.'  Weldon,  J., 
referred  to  Thxympsony.  Knowles.*) 

E,  L.  WetmorCy  contra.'  The  matter  was  entirely  in  the  dis- 
cretion of  the  Judge,  and  his  discretion  cannot  be  interfered 
with.  Again,  the  plaintiff  should  have  applied  to  the  Judge 
making  the  order  to  set  it  aside,  before  applying  to  this  Court. 
The  appeal  is,  because  it  is  contended  the  Judge  improperly 
made  the  order,  and  therefore  he  should  first  have  been  applied  to 
to  set  it  aside.  The  Act  points  out  all  that  the  Judge  requires  to 
have  before  him,  which  is  that  he  shall  have  an  aflSdavit,  if  he 
thinks  necessary.  If  it  was  intended  that  the  opposite  party 
should  have  notice,  the  Act  would  have  so  stated.  He  cited 
Arch.  Pr.  (12th  ed.)  1598.  Re  Hammersmith^  Rent-dixirge'' 
Clark  V.  Stoclcen^ 

Palmer y  Q.  C,  in  reply. 

Cur,  adv.  vidt-_ 

1  3 Pugs.  78.  ^'ITK^dExTm.  »  18  Jur.  lOls! 

*  4  Exch.  87.  •  2  Bing.  N.  C.  651. 
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The  following  judgments  were  now  clelivercd :  I87s. 

Allen,  C.  J.     The  question  in  this  case  is  whether  an  order        Bell 
of  a  Judge  under  the  76th  section  of  the  Consolidated  Statutes, 
c.  37,  allowing  the  defendant  to  plead  and  demur  to  the  declara- 
tion, and  directing  that  the  issue  in  law  .shall  ho  first  disposed 
of,  shouJd  be  made  ex  parte. 

It  is  a  general  rule  in  the  administration  of  justice  that  a 
Judges  order  should  not  be  made  in  judicial  proceedings,  unless 
the  party  to  be  affected  by  it  has  had  an  opportunity  of  bein«^ 
heard;  of  course,  there  are  exceptions  to  this  rule.  In  Chit. 
Areh.  (12th  ed.  1599),  it  is  said  that  "  the  usual  mode  of  obtain- 
ing a  Judge's  order  is  by  taking  out  a  summons,  calling  on  the 
opposite  party,  or  his  attorney,  to  shew  cause  why  the  i-ecjuired 
order  should  not  be  made." 

In  many  cases,  no  doubt,  a  Judge  could  as  well  decide 
^x  'parte,  on  inspection  of  the  declaration  and  proposed  plea,  as 
after  hearing  the  plaintiff,  whether  a  defendant  should  have 
leave  both  to  plead  and  demur ;  but  there  are  other  cases  where* 
it  would  be  of  great  advalitage  to  hear  tlio  objections  of  the 
plaintiff's  attorney  against  such  an  order,  and  where  the  fact 
of  hi3  being  heard  might  prevent  delay  and  save  expense  to 
the  parties.  I  do  not  wish  to  1m»  understood  as  saying  that  an 
order  to  plead  and  demur  cannot  be  made  ex  pmie ;  I  think 
that  should  depend  upon  the  circumstances  of  each  case ;  in 
some  cases  the  propriety  of  allowing  it  might  be  very  clear,  in 
others  it  might  be  doubtful.  As  to  the  power  given  to  the 
Judge  in  the  latter  part  of  the  section,  of  directing  whether 
the  issue  in  law  or  the  issue  in  fact  should  be  firet  disposed  of, 
I  think  both  parties  should  have  an  opportunity  of  being  heard 
upon  that.  Either  of  them  might  have  reasons  to  urge  which 
would  influence  the  Judge's  decision,  and  which  might  not 
occur  to  him  ;  or,  of  which  he  might  have  no  knowledge  if  the 
questions  were  not  argued  before  him. 

The  case  of  Thompson  v.  Knoinles*  does  not  determine  that 
an  order  can  be  made  ex  parte  under  the  corresponding  section 
of  the  Engli.sh  Common  Law  Procedure  Act,  1852  • 
dictum   in   Lloyd  v.    The    Union  Insurance  Comp 


'  18  Jur.  1018  ;  28  Law  &  E<i.  K.  497. 
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1S78         where  a  party  has  leave  to  plead  and  demur,  the  issues  in  law 
Bell        are  to  be  disposed  of  before  the  issues  in  fact,  unless  the  Judge 
''•  orders  otherwise,  was  entirely  extrajudicial,  no  such  question 

having  been  argued  in  the  case. 

Where  there  are  issues  in  law,  and  in  fact,  it  is  optional  with 
the  plaintiff,  subject  to  the  control  of  the  Court,  which  he  will 
have  determined  first :  CriocJcndl  v.  Tvueman} 

I  think  that  part  of  the  order  in  this  case  which  directs  the 
issue  in  law  to  be  first  determined,  should  not  have  l)een  marie 
ex  parte,  and  should  be  rescinded. 

Weldon,  J.  This  is  an  application  to  set  aside  an  exi)artf 
order  made  by  me,  granting  leave  to  the  defendant  to 
plead  and  demur  to  the  same  part  of  the  plaintiff's  proceedings, 
under  the  7Gth  s.  of  c.  37  of  Consolidated  Statutes,  which  reads 
thus :  "  Either  party  may,  by  leave  of  the  Court  or  a  Judge, 
plead  and  demur  to  the  same  pleading  at  the  same  time,  upon 
affidavit  of  such  party  or  his  attorne}-,  if  required  by  the 
Court  or  Judge." 

The  affidavit  was  made  in  this  case  agrecabl}'  to  the  section. 
and  an  order  was  made  without  summons. 

The  object  of  the  Statute  appears  to  be  to  enable  a  party, 
if  a  pleading  be  doubtful,  to  answer  it  by  demurring,  as  Wng 
defective  in  law,  and  to  answer  the  same  to  the  facts  and  leaves 
the  discretion  in  the  Judge  to  make  such  an  order  without  the 
expense  and  delivery  of  affidavits,  summons,  service  and  attend- 
ance of  parties,  and  to  save  expense  to  parties ;  and  as  the 
Common  Law  Procedure  Act  allows  the  parties  to  plead  a*^ 
many  pleas  as  they  choose,  and  plead  and  demur  on  the  order 
of  a  Judge. 

It  is  as  Pollock,  C.  B.,  says  in  PoUiick  v.  Turncock:-  "At 
present  the  Courts  have  hardly  any  duty  more  important  than 
to  see  that  the  powers  conferred  by  this  Statute  do  not  become 
the  means  of  doubling  and  trebling  the  expease  of  suits." 
The  application  in  this  case  was  to  set  aside  Baron  Bramwell's 
order  to  allow  the  defendant  to  appear  and  plead  to  an  action 
on  a  bill  of  exchange, under  18  and  19  Vic,  c.  67,  which  authorizes 
to  allow  a  defendant,  upon   application,  to  defend  an  action 

>  0  M.  A  W.  (iS4.  »  3  Jur.  N.  S.  02. 
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OQ  a  bill  of  exchange  on  such  terms  as  to  the  Judge  may  seem  _    i^l__ 
fit.    This  was  an  ex  parte  order;  an  affidavit  was  made  tliat        Bell 
the  objections  made'  to  the  pleadings  were  valid. 

The  plaintiff  can  put  as  many  counts  in  his  declaration  as  he 
may  deem  advisable.  The  defendant  answei-s  them.  Some  of 
the  pleadings  may  be  doubtful,  as  to  the  law  and  also  to  the 
facts  chai-ged.  The  defendant,  by  his  attorney,  believes  there 
is  a  substantial  deficit,  and  upon  affidavit,  he  obtains  the  order 
of  a  Judge  to  plead  and  demur,  what  right  of  the  plaintiff  is 
invaded  ?  To  take  out  a  summons  and  serve  copies  of  the 
declamtion  and  pleas  on  the  opposite  side,  and  hear  the  parties 
before  a  Judge  can  make  an  order  to  allow  the  defendant  to 
plead  is  unnecessarily  increasing  costs  and  comes  within  the 
observation  of  Chief  Baron  Pollock,  before  referred  to.  The 
Common  Law  Procedure  Act,  if  a  summons  is  to  be  issued,  is 
thus  made  troublesome  and  expensive.  There  are  many  orders 
to  be  made  by  the  Court  or  a  Judge  in  the  various  sections,  and 
I  am  of  the  opinion  the  Legislature  never  intended  this  in- 
creased expense  to  be  incurred,  nor  does  the  practice  require  it. 
Expa,rte  orders  are  frequently  made  in  many  cases,  and  if  not 
allowed  in  the  case  now  before  us,  the  object  of  the  Statute 
will  be  defeated,  and  the  expense  increased. 

Wetmore,  J.  The  general  rule  laid  down  in  Chit.  Arch., 
that  a  Judge's  order  should  not  be  made  in  judicial  proceedings 
unless  the  party  to  be  affected  by  it  has  had  an  opportunity  of 
being  heard,  should,  I  think,  be  applied  to  both  branches  of  the 
learned  Judge's  order ;  that  leave  should  not  have  been  given 
to  plead  and  demur  without  the  plaintiff  havhig  liad  an  oppor- 
tunity of  shewing  cause  against  it,  nor  should  an  order  have 
been  made  that  the  issue  in  law  should  be  first  disposed  of, 
without  the  like  privilege.  It  is  to  my  mind  quite  impossible 
to  conjecture  to  what  extent  a  party's  rights  might  be  impaired 
by  such  a  course.  No  man's  rights  should  be  interfered  with 
without  an  opportunity  to  defend  them  being  given.  No  doubt 
cases  might  arise  where  inconvenience  would  be  avoided  by  an 
<?«  paHe  order,  but  the  adoption  of  this  course  would,  I  fear, 
likely  cause  much  greater  inconvenience,  if  not  absolute  loss, 
and  sacrifice  of,  it  may  be,  very  important  rights,  to  say  noth- 
ing of  the  great  expense  that  might  be  saved  bv  observing  the 
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[^        rule  laid   iloAvn   by  Mr.  Archbold.     Deciding  upon  a  party's 

Bell  rights  without  giving  him  an  opportunity  of  being  heard,  ii 
such  a  course  of  proceeding  can  be  sustained  in  law,  it  seems  to 
n)e  a  most  dangerous  one.  See  Wood  v.  Ward^  At  page  196, 
])er  Kelly,  C.  B.,  refemng  to  a  committee  exercising  their  pow- 
ers under  rules — *'  That  they  are  bound  in  the  exercise  of  their 
fraictions  by  the  rule  expressed  in  the  maxim  audi  altemm 
parton,  that  no  man  shall  be  condemned  to  consequences 
resulting  from  alleged  misconduct  unheard,  and  without  having 
an  opportunity  of  making  his  defence.  This  rule  is  not  con- 
fined to  the  conduct  of  strictly  legal  tribunals,  but  is  applicable 
to  every  tribunal  invested  with  authority  to  adjudicate  npou 
nuittci-s  involving  civil  consequences  to  individuals.  In  the 
case  of  In  re  Havvnters'ntith,  Rent  charge,*  at  p.  97,  Parke,  B., 
though  in  that  particular  instance  he  diasented  from  the  judg- 
ment of  the  majority,  laid  down  principles  which  were  not 
questioned.  *  It  has  long  been  a  received  rule  in  the  adminis- 
tration of  justice  that  no  one  is  to  be  punished  in  any  judicial 
proceeding  unless  he  has  had  an  opportunity  of  being  hi^nrd,'" 
After  referring  to  several  circumstances,  the  learned  Judge 
goes  on  :  "  In  Capel  v.  Ckild^  at  p.  579,  Bayley  B.,  says  that  he 
knows  of  no  case  in  which  you  are  to  have  a  judicial  proceed- 
ing, by  which  a  man  is  to  be  deprived  of  any  of  his  property 
without  his  having  an  opportunity  of  being  heard."  And  then, 
after  referring  to  the  details  of  the  case  of  Capel  v.  Child,  he 
adds :  "  Tliis  is  an  extremely  strong  case,  and  shews  how  pow- 
erful the  principle  of  justice  is  in  all  judicial  proceedings:  Qvi 
stainit  aliquid  parte  hiaudita  cdtent  cBquiini  licet  statiLerit, 
hand  aquiis  fait:'  (Seneca  Med.  v.  199,  200.)  I  entirely 
adopt  this  language  and  I  apply  it  to  the  present  case. 

I  cannot  see  why  in  the  case  before  the  Court  such  an  order 
should  have  been  made  without  notice.  The  parties  have 
ample  time  for  all  the  steps  to  be  taken  in  any  cause ;  necessity 
cannot  be  ui'ged  as  a  reason.  In  njy  opinion  too  much  caution 
cannot  be  observed  in  giving  ample  notice  to  every  party  in  a 
suit   before  any  order  is  to  affect  his  rights  in  the  slightest 
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Infcviov  Court — JuriscVtction — Maiit  appear  on  face  of  pro- 

ceediiifjs — Parish  Civil  Courts — Necessity  of  shewing 

that  plaintiff  or  defendant  resides  or  cause 

of  action  arose  within  Parish, 

111  an  action  iii  a  Parish  Civil  Court,  it  should  appear  on  the  face  of  tlie  procecd- 
ingSf  either  by  evideuce  or  by  the  admission  of  the  parties,  that  the  case  is 
^^  ithiii  the  limits  of  the  Commissioners  jurisdiction.  And  in  an  api)licatiou 
i-T  review  where  it  did  not  appear  from  the  proceedings  that  the  plaintiff  or 
ilefendant  resided  or  the  cause  of  action  arose  within  the  Parish  for  which 
the  Commissioner  was  appointed,  it  was  held  by  Allen,  C.  J.,  and  Weldon 
?M  DriT,  J  J.,  that  the  judgment  should  be  set  aside,  and  also  that  the  facts 
necessary  to  give  jurisdiction  could  not  l»e  shewn  by  affidavit :  WETaiORE,  J., 
dissenting. 

June  12,  T,  Carleton  Allen  moved  to  set  aside  a  judgment 
of  the  Commissioner  of  the  Parish  of  Petersville  Civil  Court. 
The  application  was  originally  made  to  Mr.  Justice  Weldon, 
who  referred  it  to  the  Court.  There  was  no  evidence  before 
the  Commissioner  that  cither  the  plaintiff  or  defendant  lived 
or  the  cause  of  action  arose  in  the  Parish  of  Petersville,  as 
required  by  section  5  of  the  Parish  Courts  Act.  He  submitted 
that  the  judgment  must  be  reversed,  because  in  Inferior  Courts 
jurisdiction  must  be  shewn.  In  The  Queen  v.  Wortman,^  it  was 
beld  that  in  a  prosecution  for  a  penalty  under  a  by-law  of  a 
wrporatioD,  the  by-law  must  be  proved.  An  express  provision 
of  an  Act  of  Parliament  cannot  be  waived :  Kerr  v.  Buims.^ 
^e  also  Tlte  King  v.  The  Inhabitants  of  All  Saints^  South- 
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degree.     The  learned  Judge's  order  should,  in  my  opinion,  be        1878. 
I'escinded.  Bell 

Duff,  J.,  concurred  in  the  judgment  of  the  learned  Chief 
Justice. 
FiSHEK,  J.,  was  absent,  presiding  in  the  Divorce  Court. 

Ordered  that  that  inirt  of  the  order 
which  directed  the  issue  in  laiv 
to  he  first  detennined  should  he 
rescinded. 


*  4  All.  73.  2  4  All.  609. 
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1878        amptoii;^    The   Qiu^en  v.   Inhabitants  of  Totness ;-  Ex  parte 
Corbet      Danlap '^  Ex  parte  ColV    The  facts  shewing  jurisdiction  can- 
not be  proved  by  affidavit,  on  review.     In  Ex  parte  Welling,^ 
affidavits  were  read,  but  only  to  explain  the  proceedings  before 
the  Justice. 

George  F.  Gregorj,  contra.  (Duff,  J.  Suppo.se  the  plead- 
ings were  written,  if  the  want  of  jurisdiction  were  not  pleaded, 
it  would  be  waived ;  and  where  the  proceedings  are  verbal,  and 
no  objection  is  taken,  is  not  the  position  the  same  ?  Allen, 
C.  J.  It  would  be  unfortunate  if  we  were  obliged  to  set  aside 
the  judgment.)  The  objection  certainly  should  be  taken  at  the 
trial.  The  second  section  gives  unlimited  jurisdiction,  and  sec- 
tion 5  may  be  considered  as  declaratory.  (Allen,  C.  J.  It 
contains  negative  words.)  The  objection  must,  at  all  events,  Ix? 
set  up  by  the  defendant.  In  the  cases  cited  on  the  other  side, 
the  proceedings  have  been  of  a  qaa^l  criminal  nature.  I  myself 
have  grave  doubts  whether  the  facts  relied  on  to  give  juris- 
diction can  be  shewn  by  affidavit.  (Allen,  C.  J.  It  would 
amount,  then,  to  a  re -hearing,  instead  of  a  review.) 

Allen,  in  reply.  Tayl.  Ev.,  p.  151,  states  that  there  is  no 
distinction  between  civil  and  criminal  cases  as  to  necessity  of 
proving  jurisdiction. 

Cur.  adv.  vult. 

The  following  opinions  were  now  delivered  : — 

Allen,  C.  J.  The  question  in  this  case  is,  whether  in  an 
action  tried  before  a  Commissioner,  appointed  under  cap.  59  of 
the  Consolidated  Statutes,  it  is  necessary  to  prove  that  one  of 
the  parties  resides  in  the  parisli  in  which  the  Commissioner 
resides. 

The  first  section  of  the  Act  establishes  a  Couit  in  each 
Parish  of  the  Province  for  the  trial  of  civil  causes  to  a  limited 
amount,  to  be  held  before  a  Commissioner,  being  a  Justice  of 
the  Peace. 

The  second  section  declares  that  every  such  Commissioner 
shall  have  jurisdiction  in  the  County  in  which  he  resides,  an<! 
for  which  he  may  have  been  appointed  a  Justice  of  the  Peace, 
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over  actions  of   debt,  where  the  amount  demanded  does   not         ^^78 
exceed  forty  dollars,  and  over  certain  actions  of  tort,  where  the      Corbet 
damages  claimed  do  not  exceed  sixteen  dollars.  McCracken. 

The  fifth  section  declares  that  "  no  Commissioner  shall  hold 
a  Court  for  the  trial  of  any  actions  under  this  chapter,  unless 
the  plaintiff  or  defendant,  or  some  one  of  the  plaintiff's  or 
defendants  resides  in  the  Parish  in  which  the  Comuiissioner 
resides." 

There  was  no  evidence  in  this  case  whether  either  of  the 
parties  resided  in  the  Parish  in  which  the  Commissioner  resided, 
nor  was  any  objection  taken  at  the  trial  that  the  Commissioner 
had  no  jurisdiction  over  the  suit  on  that  ground. 

We  are  certainly  not  disposed  to  give  effect  to  objections  of 
this,  sort,  taken  after  a  trial  in  order  to  get  rid  of  a  verdict, 
where,  in  all  probability,  the  Commissioner  had  jurisdiction, 
and  both  parties  knew  it ;  and,  had  the  question  been  raised  at 
the  trial,  the  evidence  of  it  could  easily  have  been  produced  ; 
but  if  the  objection  is  a  valid  legal  one,  the  defendant  is  never- 
theless entitled  to  the  benefit  of  it. 

It  is  a  rule  that  nothing  shall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  Court,  but  that  which  is  so  expressly 
alleged  :  1  Saund.  74  d.  In  Rex  v.  All  Saints,  Southampton,^ 
Hohoyd,  J.,  says  :  "  The  rule,  that  in  inferior  Courts  and  pro- 
ceedings by  magistrates,  the  maxim  omnia  jyroRSumuntur  rite 
^sse  acta  does  not  apply  to  give  jurisdiction,  has  never  been 
questioned." 

The  Commissioner,  in  trying  this  case,  acted  under  a  statutory 
power  which  gave  him  a  limited  territorial  jurisdiction,  and 
declared  that  he  should  not  try  a  cause  except  within  that 
district ;  and  if  no  intendment  can  be  made  that  he  was  acting 
within  his  jurisdiction,  there  is  nothing  to  shew  that  he  had 
^^y  authority  to  try  the  case.  It  should  appear  on  the  face  of 
the  proceedings,  either  by  evidence,  or  by  the  admission  of  the 
parties,  that  the  case  was  within  the  limits  of  the  Commissioner's 
jurisdiction. 

There  being  no  such  evidence  in  this  case,  we  feel  bound 
(though  reluctantly),  to  say  that  the  judgment  cannot  be 
sustained. 


*  7  B.  &  C.  700. 


Digiti 


ized  by  Google 


160  CA.HRS  IN  THE  SUPREME  COURT, 

1878  Wetmoue,  J.     This  was  an  action  tried  l^efore  the  Parish 

Corbet       Court  Commissioner,  for  the  Parish  of  Petersville,  County  of 
V.  Queens,  under  cap.  59  Consolidated  Statutes  "of  Parish  Courts." 

MrCnACKEx.  gy  section  5  no  Commissioner  shall  hold  a  Court  for  the  trial 
of  any  action  under  this  chapter,  unless  the  plaintiff  or  defend- 
ant, or  some  one  of  the  plaintiffs  or  defendants  resides  in  the 
ParLsh  in  which  the  Commissioner  resides;  and  no  Com- 
missioner shall  hold  a  Court  for  the  trial  of  any  action  under 
this  chapter,  in  any  other  Parish  than  that  in  which  the  Com- 
missioner resides,  and  for  which  he  has  been  appointed,  except 
as  hereinafter  provided.  The  case  was  fully  tried  out  beforc 
the  Commissioner  and  a  jury,  both  parties  having  gone  into 
evidence,  and  no  question  was  raised  or  suggested  as  to  the 
right  of  the  Commissioner  to  hold  the  Couit  for  the  trial  of  the 
cause  ;  no  evidence  whatever  appeal's  in  the  Commissioners 
return  as  to  the  residence  of  either  party;  both  plaintiff  and 
defendant,  so  far  as  appeai-s  by  the  return,  were  content  to  try 
the  matter  out  upon  its  merits,  and  did  so  try  it  out;  the 
question  of  jurisdiction  was  not  hinted  at.  Trevor  v.  Wall :^  In 
an  inferior  Court  the  declaration  must  allege  that  the  money 
was  had  and  received  within  the  jurisdiction  as  well  as  that 
the  defendant  promised  to  pay  within  it,  the  Court  holding  the 
first  count  of  the  declaration  defective,  in  substance,  for  the 
consideration  of  the  promise,  which  was  the  money  had  and 
received,  was  not  alleged  to  be  within  the  jurisdiction.  It  is 
contended  that  though  there  are  no  pleadings  in  Parish  Courts, 
it  must  be  actually  proved  that  some  one  of  the  parties  to  the 
suit  resided  within  the  Parish  in  whicli  the  Commissioner 
resides,  and  that  without  such  affirmative  proof  the  Commis- 
sioner has  no  jurisdiction  over  the  suit.  In  Beiitley  v. 
Dminelly,'  a  case  for  rescuing  a  debtor,  taken  upon  mesne  pro- 
cess, sued  out  of  the  Palace  Court,  it  was  holden  not  to  be 
sufficient  gi'ound  for  arresting  the  judgment  after  verdict,  that 
it  was  not  alleged  that  the  cause  of  action  in  the  inferior 
Court  arose  within  the  jurisdiction.  At  page  129,  Holt,  C.  J.. 
is  quoted  as  saying  in  Lad/ivg  v.  Denning^  (to  which  the  other 
Judges  agreed).  "That  if  the  matter  arise  extra  jurisdiction, 
and  the  plaintiff  declare  of  it  as  /7?/ra  jurisdiction,  the  defend- 
~i  1  Trp..   lol.  "  S  T.  IX.   127.  •'  1  Salk.  201. 
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«Dt  may  plead  to  the  jurisdiction  of  the  Court ;  but  if  he  waive         i^78 
that  and  plead  to  the  merits,  he  cannot  take  advantage  of  it,      CoasiT 
lor,  by  the  averment  of  the  count  and  his  own  admission  he  is  mcCbacuk. 
estopped  to  say  that  the  matter  arose  out  of  the  jurisdiction. 
It  is  impossible  the  Court  should  know  where  a  transitory 
matter  arises,  unless  the  defendant  acquaint  them  with  it ;" 
following  BenUey  v.  DiynneUy,   The  Court  desired  to  look  into 
the  authorities,  and  the  next  day  Lord  Kenyon,  C.  J.,  said  they 
bad  seen  them,  and  thought  they  warranted  the  plaintiff's 
proposition  that  it  was  not  necessary  in  such  an  action  to  state 
that  the  cause  of  action  arose  within  the  jurisdiction  of  the  in- 
ferior Court,  that  the  case  cited  from  Salkeld  (LuckiTig  v. 
Denning)  would  not  alone  have  induced  the  Court  to  come  to 
this  conclusion;   but  that  the  case  of  Btdl  v.  Stetvard^  was 
a  direct  authority  upon  the  point.      In  the  present  case  the 
parties  have  submitted  to  the  jurisdiction  and  tried  their  case 
out  upon  its  merits ;   whatever  conclusion  the  Court  might 
arrive  at,  if  it  affirmatively  appeared  the  Commissioner  had 
not  jurisdiction,  need  not  be  now  discussed ;  but  even  if  it  had 
ao  appeared  might  not  the  parties  have  agreed  not  to  except 
to  the  jurisdiction,  or  have  so  acted  as  to  prevent  such  ex- 
eeption  ?    In  Stevens  v.  Phdipn^  Lords,  J.,  consented  to  hear  a 
sommons  upon  the  understanding  that  neither  party  would 
loake  any  objection  to  the  jurisdiction.  In  the  Court  of  Appeal, 
feyarte  Dreder,  In  re  Solomon,  the  Court  reversed  a- judg- 
ment of  the  Court  of  Bankruptcy  (James,  Brett  and  Cotton, 
UJJ.).  Cotton,  L.  J.,  remarked,  ''that  it  must  not  be  assumed  that 
without  the  submission  of  the  parties  the  Court  would  have 
had  jurisdiction."  W.  N.  29th  June,  1878  (p.  150).     If  it  was 
poflrible  to  waive  exception  to  the  jurisdiction,  I  think  the 
parties  most  eifectually  waived  it  in  the  present  case. 

It  is  the  fact  of  residence  that  gives  the  jurisdiction,  not  the 
evidence  of  it,  and  as  it  does  not  appear  the  Commiasioner  had 
^t  jurisdiction,  after  the  trial  being  had  on  the  merits  by  the 
Commissioner  and  a  jury,  without  any  question  being  raised  or 
objection  made  as  to  the  want  of  jurisdiction,  I  think  the 
defendant  must  be  considered  as  having  so  far  submitted  to  the 

^  1  Wili^  '255.  *  W.  N,  Sth  May,  1875,  p.  89. 
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.1873        juriadiotimi  that  it  is  now  too  late  for  him  to  say  that  the  resa- 

O^iffirr      deuce  (rf  one  of  the  parties  :not  having  been  .proved   to.  bAve 

t;         been  within  the  Parish  theCoinmisaidner j-esidedin, the  plaixitill 

McCRicKfeN.  caniiQfc  sustain  his  judgment  by  reason  of  want  of  jurisdiction 

jQ  the  Commij»ioaer  to.  try  the  cause.    If  the  question  of  re«i- 

deneei  had  beep  raised  on  the  trial,  the  plaintiff  might  readily 

hayereBioyed the  objection;  the  defendant,  I  think;  shpald  Itave 

giyeu  him  the  opportunity.  -^         .    r 

An  affidavit  of  the  plaintiff  was  .produced  before  the  learned 
Judge  tQ;whq9n.the  application  for  review  was  made,  stating  that 
he  wa&  a  resideiMi)f  the  Parish  of  Petersville  (the  Commission- 
er's Parish)  at.  thi9:  time  this  cause  was  commenced,  and  had 
been  for  the  past^  nineteen  years;  this  affidavit,  if  admissible, 
would  doubtless  cure  the  defect  oomplained  of ;  it  was,  however, 
contended  that  this  affidavit  eould  not  be  read  to  supply  the 
d^ect ;  and  with  this  contention,  my  idea  of  the  law,  but  for 
a  decided  case,  Jn  re  Welling,^  would  lead  me  entirely  to  agree 
for  the  reasons.  I  gave  in  my  judgment  in  that  case,  to  which  I 
refer;    A  va&janty  of  the  Court,  however,  were  of  a  different 
ppinipn.    Allen,  C.  J,,  in  bis  judgment,  thought  the  affidavits, 
outside  the  return,  were  admissible,  because  it  appeared  to  him 
the  affidavits  were  neoessary  to  bring  before  the  Judge  the 
grounds  which  the  defendant  in  .the  Justice's^ Court  relied  on 
for  a.  review,  namely :  the  disqualification  of  the  plaintiff  to 
apt  as  n  f^nce  viewer,  and  the  alleged  improper  conduct  of  the 
Justice  in  ref  qsipg  to  allow  another  Justice  to  try  the  cause  in 
order  that  he  might  -  be  examined  as  a  witness  to  prove  the 
pen4ing  of   aiM^ther  action  for  the  same,  matter.     If  it  was 
proper  to  receive  affidavits  to  shew  the  disqualification  of  the 
plaintiff  to  act  as  a  fence  viewer,  in  an  action  by  the  fenee 
viewer  to  recover  for  his  .services  as  such,  while  JSx  parU 
Welling  4^idied  a  matter  which  seemed  to  me  eould  only  be 
urged  ^  a  ground  of  defence  before  the  Jiistice ;  still,  if  this 
Court  is  to  be  bound  by  Its  solemn  judgments,  which  I  think  is 
the  correct  rule,  I  ain  by  the  case,  In  re  Wellvag,  and  by  that 
alone,  contrary  to  my  own  opinion,  ccmstrained  to  think  the 
plaintiff's  affidavit  shewing  his  place  of  residence  and  remedy- 
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iiig  the  objection  to  the  Justiee's  proo6ieding,  should  be  reifieived       f  878. 
^tbe  pirpioee  it  was  offisrtfd.  Corbst 

Upon  both  the  grounds  I  have  mentioned  I  think  the  judg-  ^' 

inent  before  the  Oommifisioaer  should  not  be  int^ered  with.  ^'^' 

Weldon,  J.  The  Parish  Courts  Act,  eap.  59,  <rf  the  Conso- 
lidated Statutes  confers  on  the  Lt.  Qovetnor  in  Council  pcnrer 
to  appoint  Commissioiiers  in  each  Parish  to  hold  a  Court,  and 
gives  pow)er  to  try  certain  actions,  but  limits  the  said  Commis- 
siODers  only  to  bold  a  Court  for  the  trial  of  actions  in  such 
cases  as  where  the  plaintiff  or  defendant  resides  in  the  Parish 
^^re  sndi  Commissioner  resides ;  and  no  Commissioner  shall 
hold  a  Couri  for  the  trial  of  any  action  in  any  other  Parish 
tbui  that  in  which  the  Commissioner  resides,  except  in  certain 
cSKes  specified  in  the  said  chapter.  It  also  gives  the  sanve  right 
of  review  in  all  suits  tried  in  the  same  Court  as  is  provided  in 
proceedings  before  Justicea  of  the  Peace. 

The  power  to  review  is  by  the  Judge,  when-  an  affidavit  of 
the  party  laying  before  such  Judge  a*  copy  of  the*  proceedings 
hsd  before  the  Justice,  '''with  an  affidavit  of  the  party  that  he 
thinks  substantial  justice  has  not  been  dol^e  him."  This  is 
necessary  to  give  the  Judge  jurisdiction.  The  return  of  the 
Justice  shews  from  the  evidence  that  was  had  in  the  case,  that 
neither  the  plaintiff  or  defendent  resides  in  the  Parish  where 
saeh  Commkfflotier  resides.  What  is  there  ta  give  the  Com- 
missioner jurisdiction  to  tiy  the  cause?  His  jurisdictioti  is  a 
limited  one,  defined  in  the  chapter  under  which  he  is  appointed, 
aad  h&  is  enjoined  not  to  hold  a  Court  unless  the  plaintiff  or 
defendant  resides  in  the  Parish.  It  is  a  matter  so  easy  to  be 
proved,  so  as  to  bring  it  witiiiin  the  jurisdiction  which  the  Act 
requires ;  and  it  is  a  well  known  canon  of  construction,  in  all 
inferior  Courts  what  is  necessary  to  give  them  jurisdiction 
ought  to  be  shewn. 

It  should  appear  affirmatively  in  th6  proceedings  before  the 
Commissioner  that  the  prosecuting  parties,  or  some  of  them,  re- 
sides within  the  Parish,  to  authorize  the  holding  of  the  Court. 
If  it  does  not  so  appear,  how  is  the  Judge,  when  the  matter  is 
brought  before  him  on  review,  to  find  the  Commissioner  had 
jurisdiction  to  try  the  case  ? 
The  Act   appears  to  me  to  be   imperative   that  this  shall 
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1^78        appear,  for  the   5th  section  expressly  declares  no   Commis- 
CoBBEi'      sioner  shall  hold  a  Court  for  trial  of  any  cause  under  this  chap- 
ter, unless  things  appear. 

As  to  the  affidavit  of  the  plaintiff,  I  am  of  opinion  it  cannot 
be  received  to  shew  the  Commissioner  had  jurisdiction ;  that 
must  appear  in  the  return.  The  case  of  Ex  parte  Welling^  has 
bean  referred  to  by  my  brother  Wetmore  as  being  analogous  to 
this  case,  to  receive  the  affidavit.  I  cannot  agree  to  this.  Tliere 
the  affidavits  were  used  to  shew  the  Justice  and  jury  had 
committed  some  act  in  violation  of  law.  The  Justice  and  other 
parties  made  affidavits  in  reply.  The  Judge  who  heard  the 
matter  in  review,  allowed  the  successful  party  costs  of  such 
affidavits.  The  question  to  be  brought  before  this  Court  was 
on  a  motion  to  review  the  taxation.  The  judgment  of  the 
majority  of  the  Court  i^ef used  to  interfere  with  such  taxation, 
for  it  may  be  necessary  to  shew  there  are  other  circumstances 
which  would  entitle  the  defendant  to  have  relief,  and  which 
may  not  appear  in  the  Justice's  return — ^the  relationship  of  the 
magistrate ;  the  improper  conduct  of  the  constable  iu  serving 
a  venU^ ;  the  magistrate  to  amend  his  return.  See  Justice's 
Act  of  1856,  and  the  45th  section  of  the  Consolidated  Statutes, 
cap.  59. 
Fisher,  J.,  was  not  present. 

Duff,  J.,  concurred  in  the  judgment  of  the  learned  Chief 
Justice. 

The  judgment  of  the  Coinmisdaner 
was  set  amdt  by  Mr.  Juatioe 
Weldon  in  accordauttce  wUh  ikt 
opinion  expressed  by  a  majorUy 
of  the  Jxidgts. 
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BEGAN  V.  THE  FREDERICTON  BOOM  COMPANY.  1878. 

Replevin — Pleading — Estoppel, 

In  replevin  plaintiff  may  shew,  tho  same  as  he  might  in  trover— that  defendant 
br  bis  acti  is  estopped  from  denyins  tiiat  the  property  in  question  is  the 
plaintiffs,  and  if  the  alleged  estoppel  is  in  paisy  it  may  be  relied  on  in  evi- 
dence witiiont  being  pleaded. 

A  mere  lepresentatiou  of  a  fact  will  not  amount  to  an  estoppel  unless  it  was 
made  with  the  intention  of  inducing  another  party  to  act  upon  it  and  he 
does  act  upon  it  and  alter  his  position. 

This  was  an  action  of  replevin  for  tMo  million  feet  of  spruce 
logs.  The  defendants  pleaded  :  1.  Property  in  themselves.  2. 
Property  in  Edward  D.  Jcwett  and  George  K.  Jewett.  S.  Prop- 
erty in  Ezekiel  McLcod,  assignee  of  the  estate  of  Jewetts  under 
the  Insolvent  Act.  4.  Property  in  William  H.  Cunliffe  and 
Walter  Stevens. 

The  case  was  tried  before  His  Honor,  the  Chief  Justice,  at 
the  Sunbury  Circuit,  when  evidence  being  given  of  facts  which, 
as  the  plaintiff  contended,  estopped  the  defendants  from  dis- 
puting the  plaintiff's  property  in  the  logs  in  question,  a  verdict 
was  directed  for  the  plaintiff,  with  leave  reserved  to  the  Court 
(0  enter  judgment  as  they  might  see  fit.  The  material  facts  of 
the  case  being  fully  set  out  in  the  judgment  of  the  Court,  it  is 
unnecessary  to  state  them  here.  The  defendants  having  ob- 
tamed  a  rule  nisi  to  enter  a  verdict  in  their  favor,  or  failing 
that,  for  a  new  trial,  on 

February  13,  1878,  Fcdnier,  Q,  C,  and  //.  C*.  Maononuf/U 
shewed  cause,  and  contended  that  the  facts  in  this  case 
amounted  to  an  estoppel  against  the  defendants,  so  as  to 
prevent  them  disputing  plaintiffs*  property  in  the  logs.  The 
Boom  Company  having,  by  their  manager,  left  a  person  in 
chaige  of  their  business  at  the  boom,  where  the  logs  in  ques- 
tion were  warehoused,  as  it  were,  and  the  plaintiffs,  relying  upon 
his  representations  that  logs  belonging  to  a  certain  firm  (Cun- 
liffe k  Stevens)  were  there,  shewing  them,  and  a  transfer  being 
made  to  plaintiffs,  and  the  logs  being  entered  in  the  company's 
books  as  belonging  to  plaintiffs,  who  made  the  purchase  hon- 
estly relying  upon  the  company's  representation  and  acts,  and 
so  altered  their  position,  an  estoppel  in  pais  is  clearly  made 
out.    See  Carr  v.  London  and  NoHh  Western  Railway  Co.,^ 
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1^7^         which  gives  the  latest  definition  of  estoppels  in  pais.    The 

HBOAif       defendants,  by  entering  the  logs  as  the  property  of  the  plain- 

^      ^'  tiffs,  charjrinc:  the  boomajffe  to  them,  and  afterwards  collecting 

Boom  Co.     boomage,.  could  not  now  dispute  plaintiffi'  title :   Stonard  v. 

Dunkin  ;^  Hawes  v.  Waimn!^    They  also  cited  Pars.  Ccm.,  792, 

7&3;  3  Vol  L.  &  P.  Acts,  p.  809;  Jewabury  v.  Mmwrmtyf 

McKay  v.  Commercial  Bavk  f  Barwick  v.  Joint  Stock  Btink^ 

They  also  submitted  that  the  point  that  the  defendants  were  so 

estopped,  was  open   to   the  plaintiffs,  without  a  replication 

alleging  the  estoppel. 

Wddon,  Q.  C,  and  E,  McLeod,  contra.     Upon  the  question  of 
estoppel,  the  cases  of  Andreivs  v.  Lyon^  and  Turner  v.  Coffin! 
show  that  the  doctrine  depends  upon  a  wilful  misrepresenta- 
tion.   This  is  not  a  case  that  works  estoppel.    The  represen- 
tation must  be  intentional,  and  made  for  the  purpose  of  in- 
ducing the  party  to  whom  it  is  made  to  act  upon  it,  who  must 
act  upon  it  and  change  his  position :  Biddle  v.  Bond;^  Cheese- 
roan  v.  Eaxdl;^  KniglUs  v.  Wiffen;*^    Woodley  v.  Covefotry}^ 
But,  the  defendants  were  bound  by  law  to  do  all  that  they  did 
in  receiving  the  logs  and  registering  the  marks.     It  was  no 
part  of  the  duty  of  the  clerk  to  show  the  marks,  and  the  com- 
pany  will   not  bo   prejudiced  by  his   act  in  that  particular. 
Lastly,  the  doctrine  of  estoppel  as  applied  to  actions  of  trover 
will  not  apply  to  replevin.     The  latter  is  brought  to  recover 
the  identical  property;  the  foi'mcr  for  the  value  of  so  much 
property.     At  all  events  the  estoppel  should  have  been  the 
subject  of  a  replication.     Tlie  question  on  the  pleadings,  as  they 
stand,  is,  Have  we  proved  the  property  to  be  in  Jewett  &  Co.  ? 
The  counsel  on  both  sides  also  discussed  other  points  in  the 
case,  which  it  is  not  necessary  now  to  mention,  as  the  judg- 
ment turned  entirely  upon  the  question  of  estoppel. 

Car,  adv.  vidt. 
Tlie  judgment  of  the  Court  was  now  delivered  by 


»  2  Camp.  344.  ^  2  B.  &  C.  i540.  »  L.  R.  8  C.  P.  3«. 

«  L.  R.  5  P.  C.  C.  394.  ^  L.  R.  2  Exch.  260.  *  11  AM.  349. 

'  12  All.  401.  »  34  L.  J.  Q.  B.  137  ;  6B.  &  S.  225. 

»  6  Ex.  641.  »«  L.  R.  5  Q,  B.  666.  "  2  H.  &  C.  164. 
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Allen,  C.  J.     This  was  an  aetion  of  replevin  for  two  million    _  i^- 
feet  of  spruce  logs.     The  defendants  pleaded ,  Hboan 

1.  Pwierty  in  themselves.  Frkd^wcw 

2.  Property  in  Edward  D.  Jewett  and  George  K.  Jewett.  Boom  Co. 

3.  Rpoperty  in  Ezsekiel  McLeod,  assignee  of   the  estate    of 
Jewetts.  under  the  Insolvent  Act. 

4.  Prc^rty  in  Wm.  H.  Cunliffe  and  Walter  Stevens. 

Both  parties  claimed  under  CunlifTe  &,  Stevens,  the  persons 
▼ho  cut  the  lumber,  and  who  had  been  lumbering  on  the  upper 
St  John  River  for  a  number  of  years,  their  lumber  each  year 
Wing  been  collected  and  mfted  by  the  Boom  Company  (de- 
fendants). In  May,  1871,  E.  D.  Jewett,  who  had  supplied 
Cunliffe  k  Stevens,  and  generally  received  their  lumber,  sent  to 
the  Boom  Company  a  statement  of  a  number  of  marks  of 
Canadian  and  American  pine  and  spruce  lumber,  stating  that 
they  were  Cunliife  &  Stevens'  marks  for  that  year,  and  that  the 
lumber  was  to  be  rafted  on  their  (C.  &  S.)  account.  No  other  list 
of  marks  appeared  to  have  been  furnished  for  the  Boom  Company 
by  Cunlifle  &  Stevens  subsequent  to  that ;  but  the  lumber  of 
those  marks  coming  down  the  river  each  succeeding  year,  was 
eoilected  and  rafted  by  the  Company  as  Cunliffe  &  Stevens' 
lamber,  it  not  being  disputed  that  those  continued  to  be  their 
marks,  and  they  were  so  entered  in  the  books  of  the  Company 
in  May,  1875.  Some  of  the  marks  so  furnished  by  Jewett, 
were  similar  to  the  marks  upon  the  lumber  in  question.  The 
lamber  was  taken  under  the  writ  of  replevin,  on  the  25th  of 
October,  1875. 

The  plaintiffs  claimed  the  lumber  under  a  delivery  by  Cunliffe, 
on^  of  the  firm  of  Cunliffe  &  Stevens,  who  were  indebted  to 
the  plaintiflb  in  a  considerable  sum. 

On  the  5th  October,  1876,  Cunliffe,  who  had  agreed  to  de- 
liver the  lumber  to  the  plaintiffs  in  payment  of  their  debt, 
wrote  to  Estey,  the  agent  of  the  Boom  Company,  who  kept  the 
record  of  the  marks,  and  superintended  the  rafting  of  all  lum- 
ber at  the  boom,  stating  that  logs  of  certain  marks  (the  marks 
of  the  lumber  in  dispute),  were  the  property  of  Cunliffe  & 
Stevens,  md  that  Estey  would  be  held  responsible  if  he  de- 
livered -those  logs  to  any  person,  except  by  their  directions. 
This  letter  was  filed  in  the  Boom  Companys'  ofiice. 
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^^^^  On  the  7th  October,  James  Hegan,  one  of  the  plaintiffs,  went 

Hegan       to  the  boom  with  Cunliffe  for  the  purpose  of  getting  the  deliv* 

*'•  ery  of  the  lumber.    Estey,  the  agent,  was  absent ;  but  accord- 

Boom  Co.  "  ^^S  ^  ^^^  evidence  of  his  son,  who  was  acting  for  his  father  at 

the  office,  Hegan  said  they  came  to  transfer  the  lumber,  and 

asked  what  Cunliffe  &;  Stevens'  marks  were ;  that  he  (Estey) 

told  him  what  the  marks  were,  and  that  there  was  lumber  of 

those  marks  in  the  boom ;  and  that  Hegan  then  asked  him  to 

point  out  the  lumber,  which  he  did  ;  that  Hegan  and  Cunliffe 

talked  together  on  the  lumber,  and  that  Hegan  wrote   the 

plaintiffs*  name  on  one  stick ;   that  they  then  returned  to  the 

office,  and  Cunliffe  Avrote  upon  the  notice  of  the  5th  October, 

l)efore  refeired  to,  the  followinc^ : 

"  We  have  this  day  delivered  to  J.  i:  J.  Hegan  &  Co.,  six 
million  feet  of  spruce  logs,  marked  (stating  the  marks  cls  be- 
fore) for  which  we  have  received  on  account,  $3,647.82." 

CUNLIFFE  &  STEVENS. 

October  7th,  1875. 

Hegan's  account  of  what  took  place  at  the  boom  on  that 
occasion,  varies  but  slightly  from  Estey*s.  He  stated  that 
Cunliffe  asked  Estey  for  the  notice  of  the  5th  October,  and  said 
that  he  came  to  deliver  the  lumber  to  him  (Hegan);  that  Estey 
produced  the  notice,  and  Cunliffe  then  asked  him  to  point  out 
the  lumber  of  those  marks ;  that  they  went  on  the  lumber,  and 
Cunliffe  said  he  delivered  to  Messrs.  Hegan,  six  million  feet  of 
the  lumber  of  those  marks,  and  he  (Hegan)  marked  one  log ; 
after  which  they  returned  to  the  office,  and  Cunliffe  wrote  and 
signed  the  paper,  as  stated  in  Estey's  evidence.  This  paper  was 
left  at  the  Company's  office ;  and  Estey,  the  agent,  said  it  was 
filed  there  to  shew  to  whom  the  property  was  to  be  delivered. 
Afterwards,  as  the  logs  were  rafted  and  taken  from  the  boom 
from  time  to  time  by  the  tug-boat,  Estey  chai^d  the  boomage 
and  rafting  of  them  to  the  plaintiffs,  and  rendered  them  several 
accounts  for  it  in  October,  and  in  the  early  part  of  November. 
The  first  charge  against  the  plaintiffs  in  the  Company's  books, 
was  on  the  12th  October,  and  the  next  on  the  25th ;  and  the 
first  account  was  rendered  on  the  30th. 
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Nothing  was  paid  by  the  plaintiffs  on  account  of  the  boom-        1878. 
age,  etc.,  till  the  2cl  November,  the  defendants  refusing  to  re-       Heoax 
ceive  it,  or  to  deliver  the  lumber,  in  consecjuence  of  the  dispute  ** C    ^ 

about  the  ownership  of  it.     On  the  2d  November,  seven  days     Boom  Co. 
after  the  logs  were  replevied,  the  plaintiffs  paid  SJ.'JOO  on  account 
of  the  boomage,  etc.,  and  the  President  of  the  Company  f^ave* 
them  a  receipt  for  the  amount",  expressing  it  to  have  be<m  paid 
on  account  of  boomage  on  tlieir  logs. 

E.  D.  Jewett  fc  Co.,  claimed  tlie  luml)er  under  an  alleged 
agreement  made  with  Cunliffe  in  1873,  which  was  to  continue 
from  year  to  year,  and  by  which  all  the  spruce  and  pine  logs 
which  Cunliffe  k  Stevens  cut,  were  to  be  the  property  of 
Jewett  k  C'O.,  from  the  stump,  at  certain  prices  named;  they  sup- 
plying Cunliffe  &  Stevens  -.vith  money  and  goods.  It  was  said 
that  the  contract  was  renen^ed  in  the  fall  of  1874.  In  June, 
1875,  after  a  portion  of  the  logs  were  in  the  boom,  Stevens,  one* 
of  the  firm  of  Cunliffe  &  Stevens,  gave  E.  D.  Jewett  the  follow- 
ing letter,  addressed  to  II.  S.  Estcy,  the  agent  of  the  Boom 
Company. 

St.  John,  18th  June,  187o. 
"You  will  please  raft  and  deliver  to  E.  D.  Jewett  k  Co.,  all 
logs  marked  as  follows :  (the  rtKtrks  of  the  logs  in  question)  as 
usual,  the  lumber  being  their  propeity." 

CUNLIFFE  k  STEVENS. 

A  duplicate  of  this  was  sent  to  Estey  at  the  Company's 
oflSce,  but  no  entry  was  made  of  it  in  their  books,  and  no  act 
done  upon  it  by  the  Company. 

There  was  evidence  that  Jewett  had  sent  a  man  into  the 
woods  in  the  winter  of  1874-5,  to  scale  the  lumber,  and  see 
if  it  was  all  properly  marked,  and  that  the  man  had  done  so  ; 
but  no  question  turns,  at  present,  upon  Jewett's  ownership  of 
the  lumber. 

The  question  for  consideration  now  is,  whether  the  defend- 
ants, by  their  acts,  are  estopped  as  against  the  plaintiffs,  from 
saying  that  the  lumber  is  not  their  property. 

A  preliminary  objection  was  taken,  that  the  question  of 
estoppel  could  not  be  raised  under  the  pleadings  in  this  case  ; 
that  the  only  question  was  whether  the  lumber  was  the  prop- 
22 
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-_J^I?__  ^^^y  ^^  ^^^  plaintiffs  or  of  Jewett  &  Co.  No  doubt  that  is  one 
Hboan  of  the  issues ;  and  if  the  defendants  have  the  right  to  shew, 
ruEDERirroN  ^"^  ^^^  shew  that  it  belonged  to  Jewett  fc  C'O.,  the  plaintiffs 
Boom  Co.  must  fail  in  the  action:  19  Vin.  Abr.  "Replevin"  (C  a)  ;  Pres- 
grave  v.  Saiinders}  But  wo  do  not  see  w^hy  the  plaintiffs,  by 
bringing  replevin  should  lose  a  right  which  they  would  have 
had  if  they  had  brought  trover,  viz :  the  right  of  shewing  that 
the  defendants,  by  their  acts,  were  estopped,  as  against  the 
plaintiffs,  from  denying  that  the  lumber  was  their  property. 
As  between  the  defendants  and  Jewett  &  Co.,  the  lumber  may 
belong  to  the  latter,  but  as  between  the  plaintiffs  and  defend- 
ar^ts,  we  are  not  aware  of  any  rule  of  law  which  prevents  the 
doctrine  of  estoppel  being  applied  to  actions  of  i-eplevin.  It 
was  contended  that  the  plaintiffs  should  have  replied  the  estop- 
pel if  they  wished  to  avail  themselves  of  it ;  and,  as  a  general 
rule,  estoppels  by  record  or  deed  should  be  pleaded;  but 
estoppels  in  pais  may  be  relied  on  in  evidence  without  being 
pleaded  :  2  Smith's  L.  C.  Gil  ;    Freeman  y,  Cool:^ 

Assuming  that  the  estoppel  should  have  been  replied,  if  issue 
had  been  taken  on  such  replication,  the  question  to  be  deter- 
mined would  then  have  been,  not  whether  this  lumber  was,  in 
fact,  the  property  of  Jewett  &  Co.,  but,  whether  the  defendants 
could  set  up  the  right  of  property. 

Treating  the  case  for  the  present,  as  if  that  were  the  question 
to  be  determined,  we  must  consider  whether  the  plaintiffs'  evi- 
dence sustained  it. 

We  can  see  nothing  in  what  took  place  at  the  boom,  when 
Cunliffe  delivered  the  lumber  to  James  Hegan,  to  amount  to  an 
estoppel  as  against  the  defendants.  The  statement  of  the  clerk 
(Estey)  to  Hegan  that  certain  marks  were  the  marks  of  Cunliffe 
&  Stevens  and  that  lumber  bearing  those  marks  was  in  the 
boom,  was  not  a  representation  that  it  was  Cunliffe  &  Stevens' 
property,  even  if  it  had  been  made  by  an  authorized  agent  of 
the  company.  They  are  bound  by  their  charter  to  pick  up  and 
raft  all  lumber,  the  marks  of  which  have  been  furnished  to 
them,  and  the  law  gives  them  a  lien  on  the  lumber  for  their 
labor,  whoever  may  be  the  owner.     It  is  true  that  the  Act  says 


»  1  Salk.  5 ;  2  U\.  Kaym.  934.  »  2  Exch.  65*. 
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thej  shall  collect  and  raft  all  lumber  which  *'the  owner  or  own-  1878. 
ers,"  thereof,  shall  have  previously  furnished  them  with  the  Hboan 
marks  of  (Local  Stat.  p.  809,  sec.  8).  But  the  fact  of  their  ^^  *■ 
so  collecting  and  rafting  lumber  ought  not  to  be  a  conclusive 
admission  that  the  lumber  was  the  property  of  the  person  by 
whom  the  marks  were  furnished.  They  cannot  know,  as  a  fact, 
whether  he  is  the  owner  or  not.  He  represents  to  them  that 
he  has  lumber  coming  down  the  river,  bearing  certain  marks, 
and  the  law  imposes  on  them  the  duty  of  picking  up  and  raft- 
mg  that  lumber.  Having  received  and  rafted  it  as  the  lumber 
of  the  person  who  furnished  them  with  the  marks,  they  prob- 
ably could  not,  of  their  own  accord,  deny  his  right  to  it,  and 
refuse  to  deliver  it  to  him ;  but  it  is  quite  another  question 
whether,  if  a  third  party  claims  the  lumber,  they  may  not  de- 
liver it  up  to  him,  and  as  a  defence  to  an  action  brought  by  the 
person  who  furnished  the  marks,  shew  that  such  thii-d  person 
was  the  rightful  owner. 

In  Sheridan  v.  The  New  Quay  Co}  where  the  question  was 
whether  a  carrier  who  had  received  goods  to  be  carried  for  the 
plaintiff,  was  estopped  from  disputing  his  title,  Willes,  J.,  says  : 
"The  defendants  were  common  carriers,  and  therefore  bound 
to  receive  the  goods  for  carriage.  They  could  make  no  enquiry 
as  to  the  ownership.  They  have  not  voluntarily  raised  the 
question ;  it  was  raised  by  the  demand  of  the  real  owner  before 
the  defendants  had  parted  with  the  goods.  The  law  would 
have  protected  them  against  the  real  owner  if  they  had  deliver- 
ed the  goods  in  pursuance  of  their  employment,  without  notice 
of  his  claim.  It  ought  equally  to  protect  them  against  the 
imudo  owner  from  whom  they  could  not  refuse  to  receive  the 
goods,  in  the  present  event  of  the  real  owner  claiming  the 
goods,  and  their  being  given  to  him." 

The  same  principle  is  recognized  in  Thorn  v.  Tilbury^  and  in 
Biddle  v.  Bondi*  Suppose  that  two  persons  should  each  furnish 
4e  company  with  the  marks  of  the  same  lumber,  and  they 
should  collect  and  raft  it,  as  they  are  bound  to  do,  and  should 
exhibit  those  marks  to  persons  who  might  enquire  about  the 
lumber,  would  this  be  any  admission  of  ownership  in  either  of 


'  4  C.  B.  N.  S.  618.  »  3  H,  &  N.  537.  '  6  B.  ^c  S,  ??§, 
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_  J.^'L_     ^^^  parties  who  had  furnished  the  marks  ;  and  if  so,  in  which 
Hegan       of  them  ?     If  the  company,  in  addition  to  the  picking  up  and 
^'*  rafting  lumber,  in  consequence  of  marks  furnished,  should  state 

BoomCo!^  that  such  lumber  belonged  to  the  person  who  had  so  furnished 
the  marks,  and  in  consequence  of  such  statement  a  third  person 
was  induced  to  alter  his  position,  and  to  purchase  the  lumber, 
no  doubt  they  would  be  estopped  from  afterwards  disputing  that 
the  lumber  was  the  property  of  the  person  to  whom  they  had 
represented  it  to  belong ;  but  without  some  act  of  that  kind, 
wo  think  it  would  be  going  too  far  to  say  that  what  took  place 
at  the  boom  when  Cunliflc  made  the  delivery  to  James  Hegan, 
amounted  to  an  estoppel  as  against  the  defendants.  It  was  not 
in  consequence  of  any  representation  then  made,  or  any  act 
then  done  by  the  defendants,  that  Hegan  agreed  to  purchase 
the  lumber  from  CunlifFe,  for  that  had  been  agreed  to  between 
them  at  Saint  John,  two  days  previously;  neither  was 
the  plaintiff's  condition  altered  by  anything  there  said  or  done 
by  the  defendants,  for  the  terms  on  which  the  plain  tifls  took 
the  transfer  of  the  lumber  had  also  been  previously  a^rc^ed  to 
between  them  and  Cunliffe.  If  the  case  rested  here,  we  think 
there  could  be  no  doubt  that  there  was  nothing  to  estop  the 
defendants  from  setting  up  title  in  Jewett  &  Co. 

Then,  have  the  subsequent  acts  of  the  defendants  estopped 
them  from  disputing  the  plaintiffs*  title  ?  Have  they  attorned 
to  the  plaintiffs,  and  acknowledged  that  they  are  the  owners  of 
the  lumber  ?  It  is  ti-ue,  that  after  the  delivery  of  the  lumber 
to  the  plaintiffs  by  Cunliffb,  tlic  boomage,  etc.,  was  charged  by 
the  defendants  against  the  plaintiffs,  but  no  account  of  it  was 
rendered  to  the  plaintiffs  till  the  30th  October,  five  days  after 
they  had  replevied  the  lumber,  and  it  does  not  appear  that 
they  had  any  knowledge  that  the  boomage  was  charged  to 
them,  and,  in  fact,  the  defendants  had  in  the  meantime  refused 
to  receive  the  boomage  from  the  plaintiff^?,  or  to  deliver  the 
lumber  to  them.  Clearly,  therefoi\3,  there  was  no  attornment 
by  the  defendants,  nor  any  acknowledgment  by  them  before 
this  action  was  brought,  that  they  held  the  lumber  as  the  plain- 
tiffs' property.  It  was  by  the  process  of  law,  and  not  by  tho 
act  of  the  defendants,  that  the  plaintiffs  got  the  possession  of 
the  lumber,  and  the  fact  that  the  defendants,  ^jfterward^  ren- 
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dered  the  plaintiffs  the  account  for  the  boomage  and  received ^^7^ 

the  payment  from  them,  was,  under  the  circumstances,  no  Hboan 
admission  that  they  were  the  owners  at  the  time  they  replevied  frkdkrioton 
the  lumber.  The  defendants  had  a  lien  on  the  lumber  for  their  Boom  Co. 
boomage,  and  when  it  was  taken  out  of  their  possession  by  the 
writ  of  replevin,  their  claiming  the  boomage  from  the  persons 
who  so  took  it,  was  not  necessarily  an  admission  that  they  were 
the  owners.  The  effect  might  have  been  very  different,  if 
before  the  replevin,  and  while  the  lumber  was  in  their  posses- 
sion, the  defendants  had  demanded  and  received  the  boomage 
from  the  plaintiffs.  Up  to  the  time  of  the  replevin,  the  defend- 
ants had  done  no  act  whereby  they  acknowledged  the  lumber 
to  belong  to  the  plaintiffs,  unless  the  fact  of  charging  them  with 
the  boomage,  etc.,  on  the  portion  of  the  lumber  lafted,  amounts 
to  such  an  acknowledgment,  and  estops  them  from  disputing 
the  plaintiffs  right.  But  this  was  not  communicated  to  the 
plaintiffs,  and  their  conduct  in  reference  to  the  lumber  was  not 
in  any  way  influenced  by  it.  A  mere  representation  of  a  fact 
will  not  amount  to  an  estoppel,  unless  it  was  made  with  the 
i  Mention  of  inducing  another  party  to  act  upon  it,  and  he  does 
act  upon  it,  and  alters  his  position  :  Freeman  v.  Cook  /  Hovj- 
ard  v.  Hudson  ;**  Carr  v.  London  and  Northivestem  Raihvay 
Co.^  In  the  cases  cited  by  the  plaintiffs'  counsel  in  support  of 
his  position,  that  the  defendants  were  estopped  from  denying* 
the  plaintiffs'  right  to  the  lumber,  some  act  had  been  done,  or 
some  representation  had  been  made  by  one  party  to  the  othei-, 
upon  which  the  latter  had  acted,  and  altered  his  position. 
Thus,  in  Gosling  v.  Blrme*  which  was  an  action  of  trover  for 
timber  in  the  possession  of  the  defendant,  as  a  wharfinger,  and 
where  he  was  held  to  be  estopped  from  disputing  the  plaintiff  s 
right,  he  had  set  up  as  a  defence  that  the  timber  belonged  to 
one  Allum.  It  appeared  that  Ross,  who  had  owned  the  timber, 
had  agreed  to  sell  it  to  Allum,  but  in  consequence  of  some 
neglect  in  making  payment,  Ross  afterwards  sold  it  to  the 
plaintiff,  and  gave  him  an  order  on  the  defendant  for  it.  On 
receiving  this  order,  the  defendant  assented,  telling,  the  plaintiff 


»2Exch.  654.  2  2E.  &B.  1. 
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1878        he  would  hold  the  timber  for  him,  and  he  afterwards  stated 

Hegan       that  it  belonged  to  the  plaintiff,  and  rendered  him  a  bill  for  the 

^'  wharfage  of  it,  stating  to  him  that  those  were  the  only  charges 

Boom  Co.     ^^  ^^^  timber.     In  addition  to  this,  the  plaintiff,  at  the  time 

the  defendant  accepted  the  order,  paid  him  £18  98.,  which  Ross 

owed  him  for  cartage  of  the  timber.     There  was  therefore,  in 

that  case,  not  only  an  attornment  by  the  defendant   to   the 

plaintiflE^  but  the  plaintiff  was  induced  by  the  representation 

and  aqts  of  the  defendant  to  alter  his  position,  and  to  pay  the 

defendant's  demand  against  Ross. 

In  Woodley  v.  Coventry,^  one  Clark  drew  an  order  on  the 
defendant,  a  wharfinger,  to  deliver  to  the  plaintiff  348  barrels 
of  flour.     On   receiving  the   order,  the  plaintiff  sent    to  the 
defendant   to  enquire  about  it,  and  was  told  that  it  was  all 
right ;  whereupon  he  advanced  money  to  Clark  upon  the  order, 
and   on   presentation  of   it  afterwards   to  the   defendant,  he 
accepted  it,  and  delivered  a  portion  of  the  flour.     In  the  mean- 
time, Clark  had  become  bankrupt,  owing  the  defendant  for  the 
flour,  and  he  refused  to  deliver  the  balance  of  the  348  barrels 
to  the  plaintiff.     It  was  held  that  he  was  estopped  from  dis- 
puting the  plaintiff's  property  in  it.     Pollock,  C.  B.,  said :  "  The 
only  question  is  whether  the  defendant  has  acknow^ledged  that 
he  held  the  flour  on  behalf  of  the  plaintiff;  for  if  so,  according 
to  law  and  justice  he  is  bound  to  deliver  it,  or  pay  the  dam- 
age."    In   that  case,   also,  the  plaintiff  was  induced   by  the 
defendant's  statement  that  the  order  was  all  right,  to  alter 
his  position,  and  pay  his  money  to  Clark,  and  it  would  have 
been  a  fraud  on  the  plaintiff  to  allow  the  defendant  afterwards 
to  repudiate  his  acceptance  of  the  order.    In  Knights  v.Wiffen, 
the  defendant  having  a  quantity  of  barley,  sold  80  quarters  of 
it  to  one  Maris,  but  it  remained  in  his  possession  as  unpaid 
vendor.     Maris  sold  sixty  quarters  of  the  barley  to  the  plain- 
tiff, who  paid  for  it,  and  received  an  order  for  the  delivery, 
addressed  to  the  railway  station-master,  as  was  the  usual  prac- 
tice.  The  plaintiff  sent  the  order  to  the  station-master,  request- 
ing him  to  confinn  the  transfer ;  the  station-master  shewed  the 
order  to  the  defendant,  who  said  it  was  all  right,  and  that  when 
the  forwarding  note  was  sent,  he  would  put  the  barley  on  the 
1  2  H.  &  C.  164.  ^  L.  R.  5  Q,  B.  660. 
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line.  Samples  of  the  barley  were  sent  to  the  plaintiff,  who  1S78. 
gave  an  order,  or  forwarding  note,  to  the  station-master  for  the  Hbgan 
barley,  which  he  presented  to  the  defendant,  who  refused  to  ^' 
deliver  the  barley,  Maris  having  become  bankrupt.  It  was  boom  Co. 
held  that  the  defendant  was  estopped,  by  his  statement  to  the 
station-master,  from  denying  that  the  property  in  the  barley 
had  pas.%d  to  the  plaintiff;  for,  by  making  such  statement  ho 
induced  the  plaintiff  to  rest  satisfied  under  the  belief  that 
the  property  had  passed,  apd  so,  to  alter  his  position,  by  ab- 
staining from  demanding  back  the  money  which  he  had  paid  to 
Maris.  In  the  present  case,  the  defendants  said  nothing  to 
James  Hegan  to  induce  him  to  believe  that  they  had  assented 
to  the  transfer  by  Cunliffe,  and  would  hold  the  lumber  to  the 
plaintiffs'  order.  The  defendants  were  no  parties  to  the  trans- 
fer; they  neither  assented  nor  objected  to  it,  and  did  nothing 
which  would  amount  to  an  attornment  to  the  plaintiffs  as  the 
owners  of  the  lumber.  The  case  does  not,  in  our  opinion,  come 
within  any. of  the  recognized  definitions  of  estoppel  in  pais. 
We  therefore  think  the  verdict  should  be  set  aside,  and  the 
case  sent  down  to  try,  whether,  independent  of  the  question  of 
estoppel,  the  plaintiffs  had  the  right  to  the  lumben 

Ride^absolute  for  new  trial. 


SUMNER,  Assignee  of  McKay,  an  Insolvent,  v.  ^^78. 

CHANDLER.  June, 

Contract  by  Government  official — Intercolonud  Railway  Com- 
'^mxonera — Personal  liability — Where  contract  verbal — 
WlietJier  should  be  submitted  to  jury. 

*^enilant  was  one  of  Ihe  (Jommissioners  for  the  construction  of  the  Intercolo- 
nial Railway,  appointed  by  the  Governor-General.  Plaintifif  had  a  contract 
^th  the  Commissioners  to  grade  the  Station  grounds  at  M.,  according  to  a 
certain  plan  and  specification.  While  plaintiff  was  performing  his  contract, 
Qefeoduit  directed  him  to  fill  np  a  cellar  where  he  was  working,  and  up|on 
^n«  railway  grounds,  which  required  attending  to  at  once,  and  was  not  in- 
ched in  plaintifTs  contract.  Plaintiff  stated  he  would  do  the  work  if 
defendant  would  pay  him,  and  defendant  stated  that  he  would,  and  told  him 
J>  <lo  the  work  immediately.  On  being  applied  to  afterwards  for  the  pay, 
d^ndant  told  plaintiff  he  would  see  the  Engineer  in  charge  and  have  the 
•Oiount  put  in  the  estimates,  to  be  paid  by  Government.  The  amount,  how- 
*^*er,  not  being  paid,  plaintiff  sued  defendant,  personally,  and  was  nonsuited. 
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1873 


iSUMNER 


Chandler. 


Heldy  on  motion  to  set  aside  the  nonsuit,  per  Duff,  J.,  that,  as  in  the  case  of 
contracts  with  public  agents,  the  presumption  is  that  the  public  faith  or  the 
justice  of  the  Cro^-n  is  relied  upon,  and  the  work  in  question  was  done  for  the 
public,  and  defendant  in  ordering  it  done  was  actine  within  .th«  scope  of  his 
authority  as  a  Railway  Commissioner,  he  did  not  incur  any  personal  liabil- 
ity, and  that  the  nonsuit  was  therefore  right ;  but  per  Fisher,  J.,  that,  as 
the  contract  was  entirely  verbal,  it  should  have  been  left  to  the  jury  to  deter- 
mine, under  the  direction  of  the  Judge  as  to  the  relationship  of  the  parties, 
whether  the  defendant  had  personally  contracted  and  agreed  to  pay  for  the 
work. 

Assumpsit  tried  before  Mr.  Justice  Duff,  at  the  Westmor- 
land Circuit  in  187G.  The  learned  Judge  nonsuited  the  plain- 
tiff, and  a  rule  nisi  was  thereupon  obtained  to  set  the  same 
aside,  against  which,  on 

Oct.  18,  1877,  Weldon,  Q.  C,  shewed  cause,  and  George  G. 
GilhcH  was  heard  in  support  of  the  rule. 

As  the  facts  of  the  case,  as  well  as  the  arguments  of  counsel, 
and  the  authorities  cited  are  so  fully  referred  to  in  the  judg- 
ments, they  are  omitted  here. 

Cur.  adv.  rulf. 

The  following  opinions  wore  now  delivered  : 

Fisher,  J.  This  was  an  action  brought  by  the  plaintiff, 
a.ssignec  of  McKay,  an  insolvent,  to  recover  for  the  filling  a 
quantity  of  earth  in  the  cellar  at  the  Moncton  Station  of  the 
Intercolonial  Railway  hy,  McKay,  at  the  direction  of  the  de- 
fendant. 

The  declaration  contains  counts  for  work  and  labor,  and 
materials,  money  paid,  etc.  The  third  count  states  that  McKay 
had  a  contract  to  do  certain  work  for  the  Intercolonial  Railway, 
and  this  work  was  not  included  in  the  contract,  and  therefore 
extra  work  which  was  done  for  the  Intercolonial  Railway,  for 
the  construction  of  which  the  defendant  was  a  commissioner, 
and  that  he  had  agreed  to  pay  him  therefor.  Another  special 
count  states  that  it  was  extra  work  done  for  the  Intercolonial 
Railway  which  the  defendant  agreed  to  hav<f  put  in  the  esti- 
mate, so  that  the  plaintiff  might  be  paid  therefor. 

Defendant  pleaded  several  pleas  to  each  count,  never  indebt- 
ed, accord  and  satisfaction ;  that  the  defendant  was  a  commis- 
sioner, acting  under  the  authority  of  the  Act  of  Parliament, 
also,  that  he  was  commissioner  and  contracted  as  such. 

The  cause  was  tried  before  Mr.  Justice  Duff  at  the  Westmor- 
land Court  for  July,  1870,  who  nonsuited  the  plaintiff,  and  on 
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the  motion  to  set  aside  the  nonsuit,  it  appeared  that  McKay  J878. 
had  made  a  contract  with  the  Commissioners  of  the  Intercolo-  sumnbr 
nial  Railway,  to  do  certain  work  at  the  Moncton  Station, 
gravelling  of  station  ground  in  accordance  with  plans  and 
specifications,  under  the  direction  of  a  Government  Engineer. 
In  the  progress  of  the  work  at  the  station  grounds,  the  exca- 
vation had  so  affected  the  support  of  some  of  the  walls  that 
there  was  danger  of  their  falling,  and  it  became  nece&sary  to 
fill  it  up  immediately  by  hauling  dirt  some  distance.  The 
defendant  was  one  of  the  commissioners  of  the  railway,  ap- 
pointed under  the  authority  of  the  Act  of  the  Parliament  of 
Canada,  31  Vic,  c.  13. 

McE^ay  says,  in  giving  evidence,  two  yeara  I  was  employed 
under  contract.  Defendant  sent  for  me  ;  I  went  up  to  see  de- 
fendant; he  said,  "will  you  fill  the  cellar?"  I  said  "I  will, 
Mr.  Chandler,  if  you  will  pay  me."  He  said,  "I'll  pay  you, 
will  you  do  it  ?  "  I  said,  "  yes."  He  said,  "  will  you  do  it  right 
away  ?"  and  spoke  as  if  there  was  some  trouble  with  the  walls. 
He  asked  me  to  put  all  my  teams  to  rush  the  work.  I  said, 
"Mr,  Chandler,  I  may  as  well  name  it ;  my  haul  there  is  long, 
and  in  the  long  haul  there  is  not  much  money,  and  twenty 
feet  on  to  a  long  haul  makes  a  great  difference  in  the  money 
paid  per  yard,  perhaps  more  than  you  would  think ;  that  I  did 
not  want  any  trouble  when  the  bill  came  in."  He  said  "  it  was 
all  right,  to  do  it."  Nothing  was  said  about  the  filling  in  of 
the  cellar  not  being  in  the  contract,  in  conversation  with 
Chandler.  After  the  work  was  done  I  saw  him  and  said  that 
I  expected  to  be  short  in  my  other  work  that  I  was  doing,  I 
bad  several  other  contracts  at  that  time.  I  wished  him  to  pay 
me  for  filling  the  cellar.  He  spoke  about  Schrieber,  and  said  he 
would  see  him,  and  would  have  it  fixed  by  putting  in  the 
estimate.  Won't  be  sure  he  said  he  would  have  it  put  in  the 
estimate.  He  said  he  would  see  Schrieber,  and  it  would  be  all 
right,  that  I  would  get  my  money  in  time  for  paying  my  men 
by  pay  day.     I  never  got  a  cent  of  it. 

Receipt  of  May,  1874,  was  given,  "  independent  of  any  ar- 
rangement said  to  have  been  made  with  Mr.  Commissioner 
Chandler." 
In  Dorchester  he  said,  "Mac.  I  guess  it  will  be  all  right, 
23 
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Schrieher  is  coming  down  and  as  soon  as  he  comes  1*11  see  him, 
and  have  the  thing  arranged  S9  that  you  can  get  your  money. 
This  pleased  me  and  I  went  away." 

At  time  of  original  agreement  I  looked  to  Chandler  for  pay- 
ment ;  he  was  a  rich  man  ;  did  not  matter  to  me  how  he  got  it 
arranged  ;  Mr.  Chandler  denied,  atone  interview,  having  under- 
taken to  pay  me." 

Cross-examination :  "  Mr.  C.  spoke  to  me  about  the  work  on 
platform  at  Moncton ;  he  did  not  refer  to  contract  at  all.  He 
said  he  would  pay  me,  not  that  he  would  see  me  paid.  I  knew 
he  was  commissioner." 

It  appears  to  me  to  be  clear  that  the  work  and  materials,  for 
the  payment  of  which  the  action  was  brought,  were  done  and 
provided  for  the  Moncton  Station  of  the  Intercolonial  Railway, 
and  that  the  defendant  was  one  of  the  commissioners  for  the 
construction  of  that  work ;  and  the  simple  question  is,  whether 
the  contract  to  do  the  work  was  made  with  the  defendant  in 
his  public  capacity,  as  Commissioner  of  the  Intercolonial  Rail- 
way, or  whether  he  undertook,  personally,  to  pay  therefor,  and 
is  individually  liable. 

The  case  was  argued  for  both  plaintiff  and  defendant,  and 
numerous  authorities  cited.  I  pass  by  the  different  propositions 
that  were  stated,  that  the  work  done  on  the  railway  must  all 
be  done  by  contract,  after  tenders  and  public  notice,  as  required 
by  section  14  of  the  Act ;  and  as  to  whether,  in  case  of  emer- 
gency, the  commissioners  would  have  power  to  act,  and  make 
contracts,  without  giving  public  notice  and  tenders.  I  think 
the  principle  that  Justice  Grove,  in  Park  v.  Ro88y  states,  is  sus- 
tained by  the  English  authorities  cited,  that  "  a  public  officer  is 
not  responsible  on  any  contract  he  makes  in  that  capacity,  and 
whenever  his  contract  or  agreement  is  connected  with  a  subject 
fairly  within  the  scope  of  his  authority,  it  shall  be  intended  to 
be  made  officially  and  in  his  public  character,  unless  the  con- 
tmry  appears  by  satisfactory  evidence  of  an  absolute  and 
unqualified  agreement,  to  be  personally  liable." 

In  this  case  the  question  of  the  liability  must  depend  upon 
the  meaning  and  intention  of  the  parties  at  the  time  the  plain- 
tiff undertook  to  do  the  work.    The  contract,  if  any,  whatever 

'  18  Com.  B,  054. 
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it  was,  was  then  made,  and  as  it  was  entirely  verbal,  I  am  of       1878. 
opinion  it  should  have  been  left  to  the  jury  to  determine,  under     Sumner 
the  direction  of  the  Judge  as  to  the  relationship  of  the  parties,         ^- 
whether  the  defendant  had  personaUy  contracted,  and  agreed 
to  pay  for  the  work.     It  has  been  determined  in  thia  Court,  that 
in  case  of  acontract  made  partly  by  written  documents  and  partly 
by  parol,  even  the  whole  becomes  a  question  for  the  jury  : 
Macpherson  v.  The  Frederidon  Booni  Go}    The  case  of  Mac- 
ieatk  V.  HoUdimand^  was  relied  upon  as  an  authority  to  the 
contrary.    The  principles  enunciated  in  that  case  appear  to  be 
sustained  by  numerous  subsequent  authorities,  but  in  that 
case  the  whole  of    the  contract  was    made  up  of   written 
documents  which   are  peculiarly  for  the  construction  of  the 
Judge,  and    the   jury,  found    a  verdict    for  the   defendant, 
under  the   direction  of  the   Judge.    There  was  evidence  in 
the  case  upon  which  a  jury  might  infer  a  personal  liability, 
and  I  think  it  ought  not  to  have  been  withheld  from  the  jury. 
From  a  consideration  of  the  case  of  Macbeath  v.  Haldimand,  I 
think  it  entirely  consistent  with  this  view  of  the  case ;  and  the 
reason  of  the  positive  direction  of  the  Judge  in  that  case  to 
find  for  the  defendant,  was,  that  the  contract  was  made  up  of 
these  writings,  while  in  the  present  case  it  is  altogether  verbal, 
which  is  for  the  jury,  and  this  appears  to  be  in  accord  with  the 
opinion  of  the  Judge  in  Macbeath  v.  Haldimand.    I  cannot 
discover  that  the  case  of  0*Grady  v.  Cardwdl^  or  Gidley  v. 
Lord  PaLmerston*  or  any  of  the  other  authorities  contravenes 
the  principle  in  Churchward  v.  Tlie  Qvbeen;^  Cunningham  v. 
Collier  f  Unwm  v.  Wohdy;'^  Sxdton  v.  Johnstone  f  Jackson  v. 
MetropoUtan  Railway  Co.*     The  principle  enunciated  in  Mac- 
beath v.  Haldimand  permeates  the  recent  authorities,  and  is 
referred  to  therein,  and  I  think  determines  the  question  in  this 
case. 

Duff,  J.  This  is  an  action  of  assumpsit  brought  by  the 
plaintiff,  as  assignee  of  the  estate  and  effects  of  Archibald 
KcKay,  an  insolvent,  under  the  Insolvent  Act  of  1869.     The 

*  1  Han.  340.    See  also  17  C.  B.,  N.  S.  107^  *  1  T.  R.  172. 
»  24  W.  R.  340.  ♦  3  B.  &  B.  275. 

*  L.  R.  1  Q.  B.  173;  7  E.  &  Ir.  App.  17.  •  4  Doug.  233. 
M  T.  R.  674.              «  1  T.  R.  493.  »  L,  R.  2  C.  P.  D.  127. 
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declaration  contains  four  counts ;  the  first  and  second  are  the 
common  counts,  for  work  done  and  for  money  paid  by  the 
insolvent  for  the  defendant,  at  his  request;  the  third  is  a 
special  count.  It  alleges,  that  before,  and  at  the  time  of  hia 
insolvency,  the  insolvent  was  employed  in  excavating,  digging, 
levelling,  hauling  with  teams,  and  depositing  earth,  according 
to  the  terms  of  a  certain  plan  and  specification  for  work  to  be 
done  in  grading  the  Moncton  station  grounds,  in  the  County  of 
Westmorland,  made  by  one  Collingwood  Schreiber,  engineer  for 
the  building  of  the  Intercolonial  Railway,  at  that  place,  dated 
7th  July,  A.  D.,  1871 ;  and  the  defendant,  well  knowing  of  the 
said  employment,  in  consideration  that  the  said  insolvent  would 
agree  with  the  defendant  to  haul  with  his  teams,  which  the 
said  insolvent  had  at  work  in  said  employment,  a  sufficient 
(j[uantity  of  said  earth  to  a  certain  cellar,  over  and  within  a 
certain  stone  wall,  then  being  built  on  said  grounds,  and  deposit 
said  earth  within  said  wall,  to  fill  up  said  cellar,  he,  the  said 
defendant  then  promised  the  insolvent  to  pay  him  for  the  same, 
being  extra  work  and  hauling  beyond  the  employment  of  the 
said  insolvent  and  not  included  in  the  said  plan  and  specifica- 
tion ;  and  the  said  insolvent  then  agreed  with  the  defendant  to 
perform  the  said  extra  work  and  hauling  mentioned,  and  did, 
then  and  there,  accordingly  perform  such  extra  work  and  haul- 
ing, by  hauling  a  sufficient  quantity  of  said  earth  to  saidcelkr. 
over  and  within  said  stone  wall  for  the  filling  up  said  cellar  and 
did  then  deposit  said  earth  within  said  wall  and  did  then  fill  up 
said  cellar  with  said  earth,  as  last  aforesaid  mentioned,  and  the 
defendant  has  not  paid  therefor.  The  fourth  count  redtes  the  em- 
ployment of  the  insolvent  in  grading  the  Moncton  station  grounds 
according  to  plan,  etc.,  as  in  third  count,  the  request  of  the 
defendant  that  he  should  haul  a  suffijcient  quantity  of  the  earth 
which  he  was  excavating,  to  fill  up  the  cellar,  being  extra  work; 
and  it  then  alleges  that  the  defendant  afterwards,  and  before 
the  insolvency,  in  consideration  that  the  insolvent  had  done 
said  extra  work  and  hauling,  as  last  aforesaid  mentioned,  in 
pursuance  of  the  request  of  the  defendant,  as  last  aforesaid,  he, 
the  defendant,  promised  the  insolvent  to  have  the  price,  value 
and  quantity  of  such  extra  work  and  hauling  done  by  the 
insolvent,  as  last  aforesaid,  made  up  and  put  in  tjie  estimates 
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of  the  other  work  and  hauling  done  by  the  insolvent  within 
his  employment  as  aforesaid  and  according  to  said  last  men- 
tioned plan  and  specification,  to  be  sent  to  the  Government  of 
tke  Dominion  of  Canada  for  payment  thereof,  and  the. defend- 
ant did  not  name  the  price  and  value  and  quantity  of  such 
extra  work  and  hauling  last  aforesaid  mentioned,  made  up  and 
put  in  the  said  last  mentioned  estimg^te  of  said  other  work  and 
hauling,  as  last  aforesaid,  and  sent  to  the  said  Government  of 
the  said  Dominion  of  Canada  for  payment  thereof  as  last  afore- 
said, by  which  means  the  price  and  value  of  such  extra  work 
and  hauling  in  this  count  mentioned,  were  not  paid  by  the  said 
Government.      And  the  plaintifi^,  as  assignee,  claims  $1060 
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To  the  third  count  the  defendant  pleaded,  first,  non-assump- 
sit; third,  that  under  and  by  virtue  of  an  Act  made,  etc,  in  the 
31st  year  of  the  reign  of  her  present  Majesty,  intituled  "  An 
Act  respecting  the  construction  of  the  Intercolonial  Railway," 
he  was  appointed  one  of  the  Commissioners  for  the  construction 
and  management  of  the  said  railway,  and  that  the  said  contract 
^nii  promise  in  the  said  third  count  set  out,  was  made  with  the 
insolvent  by  him,  as  such  Commissioner,  on  behalf  of  the 
Queen,  and  under  and  by  virtue  of  the  said  Act,  and  in  that 
capacity  and  not  otherwise.  And,  to  the  fourth  count,  he  also 
pleaded  non-assumpsit,  and  a  plea  similar  to  the  third  plea  to 
the  third  count. 

Upon  these  pleas  issues  were  joined ;  and  the  cause  came 
on  for  trial  before  me  at  the  Westmorland  Circuit  in  July,  1876, 
when  the  following  facts  appeared  in  evidence. 

Archibald  McKay,  the  insolvent,  had  a  contract  with  the 
Commissioners  for  the  Intercolonial  Railway,  of  whom  the 
defendant  was  one,  to  grade  the  station  grounds  at  Moncton, 
according  to  a  certain  plan  and  specification  which  had  been 
exhibited  in  the  paymasters  office  there.  On  that  plan,  the 
portion  of  the  groxmds  to  be  excavated  was  colored  pink ;  and 
that  to  be  filled,  blue.  And  the  depths  of  the  excavations^  at 
diflferent  points,  were  designated  on  it  by  black  figures;  and 
the  depths  of  the  fillings  by  red  figures.  For  the  whole  work 
to  be  done  McKay  was  to  receive  18f  "cents  per  cubic  yard," 
according  to  the  engineer's  estimate  of  the  excavations.    And 
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power  was  resei'ved  to  the  engineer  to  alter  the  depths  of  the 
excavations  and  fillings,  as  in  his  discretion  he  might  see  fit 
Mr.  Schreiber,  the  engineer,  afterwards  exercised  his  discretion 
in  that  respect,  and  altered  the  depths  in  such  a  manner, 
McKay  complained,  as  to  operate  greatly  to  his  disadvantage, 
by  increasing  the  distance  which  he  had  to  haul  the  earth  from 
the  excavations. 

"Within  the  area^of  the  station  grounds,  and  included  in  the 
space  colored  blue  on  the  plan,  was  a  piece  of  ground  about 
two  hundred  and  fifty  feet  long  and  seventy-two  feet  wide, 
upon  which  the  Commissioners  had  contracted  for  the  erection 
of  a  car  shed.  The  contractors  for  erecting  the  station  buildings 
had  enclosed  this  piece  of  ground  within  a  stone  wall,  which 
was  to  foim  the  foundation  of  the  shed  when  it  should  he 
erected ;  and  which  would  become  a  cellar  to  it,  when  the  sur- 
rounding space  should  bo  filled  up  and  levelled. 

Although  this  place,  which  it  will  be  convenient  hereafter 
to  call  the  cellar,  was  included  within  the  space  on  the  plan  to  be 
filled  up,  it  was  not  colored  like  the  rest ;  and  McKay  swore, 
and  for  our  present  purpose  it  must  be  taken  as  a  fact,  that  it 
was  no  part  of  his  contract  to  fill  it. 

Under  his  contract,  and  by  direction  of  the  engineer,  McKay 
filled  in  the  earth  which  he  excavated,  all  around  outside  the 
cellar  wall,  until  within  two  to  two  and  a  half  feet  of  its  top; 
whilst  on  the  inside,  it  was  from  six  to  eight  feet  above  the 
ground,  without  any  filling  to  resist  the  pressure  from  without 
Under  these  circuiixstances,  the  defendant,  on  the  Ist  or  2nd  of 
September,  1872,  sent  for  McKay,  and  directed  him  to  haul  a 
sufficient  (quantity  of  the  earth  which  he  was  excavating,  and  to 
fill  up  the  cellar.  This  is  McKay's  statement  of  what  passed 
between  him  and  the  defendant  on  that  occasion.  "  The  de- 
fendant sent  for  me,  and  I  went  up  to  him.  He  said,  'Will 
you  fill  this  cellar '?  I  said,  *I  will,  Mr.  Chandler,  if  you  will 
pay  me.'  I'll  pay  you,  will  you  do  it'  ?  I  said,  'yes.'  He  said, 
'you'll  do  it  right  away,'  and  spoke  as  if  there  was  some  troubU 
tvith  tlie  walls,  and  wished  me  to  put  on  all  my  teams  to  rush 
the  work.  I  said,  'Mr.  Chandler,  I  may  as  well  name  it ;  my 
haul  there  is  long  and  in  the  long  haul  there  is  not  much  money ; 
twenty  feet  on  to  the  liavl  makes  a  great  difference  in  the  money 
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paid  per  yard ;  perhaps  more  than  you  would  think;  and  I 
didn't  vxmt  any  troxihle  when  the  hill  comes  in!  He  said  it  was 
all  right,  to  do  it."  *  *  *  « In  the  conversation  with  Chandler 
nothing  was  said  about  the  filling  in  of  the  cellar  not  being  in 
my  contract." 

In  consequence  of  this  conversation,  McKay  hauled  a  suffi- 
cient quantity  of  the  earth  "  from  Ifhe  space  marked  red  on  the 
plan,"  and  filled  the  cellar.  He  said  that  he  thought  he  had 
been  paid,  by  the  Government,  his  contract  price  of  18g  cents 
per  cubic  yard,  for  the  quantity  of  earth  which  he  had  exca- 
vated and  used  for  that  purpose.  The  car  shed  was  afterwards 
built  over  the  cellar  which  McKay  thus  filled  up ;  and  the 
cellar  wall  is  now  the  wall  of  the  car  shed  at  Moncton. 

McKay  admitted  that,  at  the  time  of  the  conversation  re- 
ferred to,  on  the  1st  or  2d  September,  1872,  he  knew  that  Mr. 
Chandler  was  a  Commissioner  for  the  Intercolonial  Railway. 

McKay  stated  that,  some  time  after  the  work  was  done,  he 
called  on  the  defendant,  and,  representing  that  he  was  afraid 
he  would  be  short  of  money  to  meet  his  payments  under  other 
contracts  which  he  had  in  hand,  expressed  a  wish  to  get  his  pay 
for  filling  the  cellar;  to  which  the  defendant  replied  that  it 
would  be  all  right ;  that  he  would  see  Schrieber  and  have  the 
matter  fixed. 

McKay  also,  in  a  very  general  way,  referred  to  several  other 
conversations  which  he  had  had  with  the  defendant  on  this 
subject  down  to  the  year  1874,  at  none  of  which  did  the  latter 
admit  any  personal  liability,  but  at  one  of  which  he  expressly 
repudiated  it. 

No  price  or  value  was  named,  for  the  pxtra  hauling,  at  the 
conversation  between  him  and  the  defendant  in  September, 
1872 ;  neither  did  McKay,  at  any  of  the  subsequent  interviews, 
mention  to  Mr.  Chandler  what  it  was  worth,  or  what  amount 
he  claimed  from  him.  At  the  trial  McKay  swore  it  was  worth 
twenty  cents  per  cubic  yard,  or  as  he  estimated  it,  $1200. 

At  the  close  of  the  plaintiffs  case,  on  motion  of  the  defend- 
ant's counsel,  I  granted  a  nonsuit. 

In  Michaelmas  Term,  1876,  Mr.  George  G.  Gilbert  moved  for 
and  obtained  a  rule  nisi  for  a  new  trial,  which  was  argued  in 
Michaelmas  Term  last.    It  was  conceded  that  there  was  no 
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evidence,  from  which  a  promise  could  be  implied,  under  the 
first  or  second  counts.  The  work  in  question  was  undoubtedly 
done  for  the  public,  and  the  defendant  derived  no  personal 
benefit  or  advantage  from  it  whatever ;  neither  was  it  shewn 
that  the  defendant  had  received  money  to  pay  for  it  Vide 
Gidley  v.  io?'rf  PalTnerston.^  But  it  was  ui^ed  that  there  was 
evidence  of  a  personal  contract,  on  the  part  of  the  defendant, 
to  support  the  third  or  fourth  counts.  First.  Because  the 
defendant  alone  could  not  make  a  contract  for  the  work  in 
question  in  his  character  as  Commissioner;  when  acting  in  that 
capacity  all  the  Commissioners  must  join:  Secondly.  The 
Commissioners  for  the  Intercolonial  Railway  were  not  officers 
of  the  Crown  or  public  officers,  within  the  meaning  of  the  term 
as  used  in  GicUey  v.  Lord  Palmeratoii  and  MacbeaUi  v.  HMi- 
mand.  They  were  officers  appointed  for  a  special  purpose,  and 
for  this  purpose  they  were  invested  with  a  statutory  authority, 
which  they  must  follow  strictly.  It  was  beyond  the  scope  of 
their  authority  to  make  a  contract  of  this  nature,  without 
having  first  advertised  for  tenders ;  and  the  defendant  having 
exceeded  his  authority,  he  has  made  himself  personally  liable, 
inasmuch  as  the  plaintiff  would  have  no  other  remedy.  On 
this  point  the  learned  counsel  cited  31  Vic,  c.  13,  sec.  16i 
Statutes  of  Canada;  Parsons  on  Contracts,  p.  125 ;  Leigh  v.  Tay- 
lor^  Thirdly.  McKay  knew  that  Mr.  Chandler,  as  Commis- 
sioner, had  no  authority  to  make  such  a  contract,  and  so  did 
the  defendant  himself ;  and  the  language  used  in  the  conversa- 
tion between  them  in  September,  1872,  should  be  construed  in 
relation  to  their  knowledge  of  that  fact.  The  defendant  could 
waive  his  immunity,  and  the  presumption  of  his  exemption 
could  be  rebutted  by  circumstances.  And  the  ciicumstanoes 
should  have  gone  to  the  jury,  who  should  say  what  the  con- 
tract was,  if  there  was  evidence  which  might  have  aatieJUd 
reasonahle  ^men  that  the  defendant  had  made  himself  person- 
al ly  responsible.  And,  on  this  point,  MowrUstephen  v.  Lake- 
rtiauy  OUbert  v.  Porter J^  Peck  v.  Robinson,'*  per  Brett,  J.,  in 
Bryden  v.  Th^  North  London  RaUtvay  Co.,  Woodly  v.  The 
Metropolitan^  Jackson  v.  Tlie  same,^  were  cited. 

1  3 bT&R^o;^  ^TbTTc.  491. 

»  L.  R.  7  Q.  B.  196,  197.        *  2  Kerr,  390.  *  2  Kerr,  687. 

•  L.  R.  7  H.  L.  213,  236.        ^  2  Ex.  Div.  384.        «  L.  R.  2  C.  P.  D.  125, 127. 
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I  retain  the  opinion  which  I  expressed  at  the  trial :  I  think        1878^ 

that  there  was  no  evidence  to  go  to  the  jury  of  a  personal  con-  Sumner 
tract  on  the  part  of  the  defendant,  under  either  of  the  counts  ^ 
in  the  declaration.  If  I  entertained  any  serious  doubts  upon 
the  subject,  I  should  feel  it  to  be  ray  duty,  under  the  circum- 
stances, to  yield  my  judgment  to  that  of  my  brother  Fisher. 
But,  after  an  examination  of  all  the  authorities,  and  a  most 
careful  consideration  of  the  subject,  the  opinion  which  I  formed 
at  the  trial  has  been  confirmed  rather  than  shaken. 

The  Commissioners  for  the  Intercolonial  Railway  were  ap- 
pointed by  His  Excellency  the. Governor-General.  We  know 
that  the  remedy  of  the  contractor  upon  any  of  the  contracts 
made  by  the  Commissioner*  is  by  Petition  of  Right,  against 
the  Queen,  under  the  Statutes  of  Canada,  38  Vic,  c.  12,  which 
petition  requires  the  fiat  of  the  Governor-General,  as  Her 
^jesty's  representative,  before  it  will  be  allowed.  They  were 
appointed  by  the  Crown,  and  in  all  their  official  acts  they  act 
in  the  name  of  the  Crown ;  and  I  think  that  they  are  not  less 
officers  of  the  Crown,  because  Her  Majesty  appointed  them  by 
virtue  of  a  Statute ;  or  because  their  duties  and  authority  are 
r^ulated  and  defined  by  an  Act  of  the  Legislature. 

The  same  principles  which  apply  to  dealings  with  ordinary 

agents  are  not  applicable  to  transactions  with  agents  of  the 

Crown  or  of  the  public.    The  public  interest  demands  that 

such  offices  should  be  filled  by  men  of  character  and  property. 

And  considerations  of  expediency  and  policy  have  suggested 

that  such  men  should  not  be  deterred  from  accepting  offices 

under  government,  through  fear  of  litigation,  or  of  ruinous 

consequences  being  entailed  upon  them  by  the  efficient  dis- 

chai^  of  their  duty.     And  although,  in  the  case  of  ordinary 

agents^  it  may  often  be  a  question  whether  the  person  dealing 

with  them  would  prefer  to  trust  the  agent  or  his  principal ;  in 

the  case  of  public  agents  the  presumption  is  that  the  public 

faith,  or  the  justice  of  the  Crown  is  always  relied  upon.     In 

Mad)eaih  v.  Haldimand^  it  is  said,  "  We  cannot  argue  frcyra 

the  nature  of  private  agreements.  *  *  **  Great  inconveniences 

would  result  from  considering  a  Governor  or  Commjmder  as 

personally  responsible  in  such  cases  as  the  present     For  no 

"^1  T.  R.  181.  ~~^ 
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man  would  accept  of  any  office  of  truat  under  government 
upon  such  condition.  And  indeed  it  has  frequently  been  de- 
termined that  no  individual  is  answerable  for  any  eugagem^t 
which  he  enters  into  on  their  behalf.  *  *  *  There  is  wo  doubt 
that  the  Groimi  ivUl  do  ample  justice  to  tlie  plaintiff*8  demand^ 
if  it  be  well  founded."  And  see  Gidley  v.  Lord  Pcdrrieinton^ 
Parke  v.  Bosa.^ 

Mr.  Justice  Uibson  in  delivering  the  judgment  of  the  Coart 
in  Hopkins  v.  Mehoffey^  says :  "  In  general,  it  is  true,  that  there 
is  a  distinction  between  contracts  that  are  entered  into  on  the 
part  of  tlie  government  by  its  agents,  and  those  which  are 
entered  into  on  tlie  paH  of  individuals  or  corporations,  by 
those  who  represent  them.  In  respect  of  the  first,  it  may 
safely  be  asserted  that  whether  the  contract  be  by  parol  or  by 
deed,  the  pvhlic  faith  is  exclusively  relied  on,  whenever  tie 
agent  does  not  render  himself  personally  liable.'* 

"  It  is  too  clear  to  be  controverted,"  said  the  Chief  Justice  of 
the  United  States,  in  Hodgson  v.  Dexter*  " that  where  a  public 
agent  acts  in  the  line  of  his  duty,  and  by  legal  authority,  his 
contracts  made  on  account  of  the  govei^menty  are  public  and 
not  personal." 

So  in  the  8th  edition  of  Stoiy  on  Agency,  after  discuaaiDg 
the  personal  liabilities  of  agents  in  contracts  with  third  pe^ 
sons,  in  cases  of  private  agencies,  it  is  said,  in  section  302,  "  Bat 
a  very  difft^ent  rule,  in  general,  prevails  in  regard  to  public 
agents ;  for  in  the  ordinaiy  course  of  things,  an  agent  contract- 
ing in  behalf  of  the  government,  or  of  the  public,  is  not  person- 
ally bound  by  such  a  contract,  even  tJiough  he  would  be  by  ike 
terms  of  the  contract,  if  it  ivere  an  agencg  of  a  p^nvate  rkotuft. 
The  reason  of  the  distinction  is,  that  it  is  not  to  be  presumed, 
either  that  the  public  agent  means  to  bind  himself  personally* 
in  acting  as  a  functionary  of  the  government,  or  that  the  paity 
dealing  with  him  in  his  public  character  means  to  rely  upon  bis 
individual  responsibility.  On  the  contrary,  the  natural  pre- 
sumption in  such  cases  is,  that  the  contract  was  made  upon  the 
credit  and  responsibility  of  the  government  itself,  as  possessing 
an  entii*e  ability  to  fulfil  all  its  just  contracts  far  beyond  that 


*  3  B.  A  B.  275. 

»  11  Scrg.  &  Rawle,  126,  129. 


18  Ottitk'  U.  S.  R.  654. 
^  1  Curtis,  429, 
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of  any  private  man ;  and  that  it  is  ready  to  fulfil  them  not 
only  with  good  faith,  but  with  punctilious  promptitude,  and  in 
a  spirit  of  liberal  courtesy." 

There  is  no  doubt  that  this  presumption  of  law  may  bo 
rebutted  "  by  circumstances  which  clearly  establish  an  inten- 
tion between  the  parties  to  the  contract  to  create  and  rely  upon 
a  personal  responsibility  on  the  part  of  the  agent :  *  *  *  but 
the  proo/8  ought  to  be  exceedingly  cogent  and  clear  in  order  to 
create  mch  personcd  responsibility  in  a  known  public  agent ; 
and  to  repel  the  presumption  of  law  that  he  contracts  only  on 
the  credit  of  the  government."  (Story  on  Agency,  8th  od., 
sec.  306.") 

I  confess  that  the  authorities  do  not  afford  us  much  informa- 
tion as  to  the  proofs  which  will  be  sufficient  to  repel  this 
presumption  of  law.  The  mere  circumstance  that  unless  the 
agent  be  personally  liable,  the  contractor  has  no  legal  remedy 
against  any  one  else  is  not  enough.  In  Macbeath  v.  Haldi' 
tmndy  Buller,  J.,  refused  to  put  that  fact  to  the  jury  at  all ; 
and  the  Court  sustained  his  ruling,  and  refused  to  listen  to  an 
argument  on  the  point.  "  The  only  question  before  the  Court," 
said  Lord  Mansfield,  "  is  whether  the  defendant  be  liable  or  not 
in  this  action  ?  If  he  be,  the  plaintiff  must  recover  ;•  if  not,  no 
consideration  respecting  the  plaintift's  remedy  against  any 
other  party  can  induce  the  Court  to  make  him  so." 

If  it  be  clear  that  the  subject  matter  of  the  contract  relates 
to  the  public,  and  the  person  dealing  with  him  knows  him  to 
be  a  public  agent,  the  fact  that  he  entered  into  the  contract  in 
his  own  name,  and  even  under  his  ovjn  seal,  will  not  create  a 
personal  liability  on  the  part  of  the  agent.  Cunningham  v. 
GdUyer^  is  certainly  opposed  to  this  proposition.  But  that  case 
is  at  variance  with  every  subsequent  case,  and  with  the  law  as 
laid  down  in  every  text  writer  on  the  subject.  In  Macbeath  v. 
Haldvmand,  several  of  the  letters  written  by  the  defendant 
were  express  and  explicit  personal  promises  by  him  to  pay.  In 
Unvrin  v.  Wclselyf  the  defendant  had  entered  into  personal 
covenants  in  a  charter  party  for  the  conveyance  of  a  number  of 
French  prisoners  of  war  to  France.  He  covenanted  that  the 
British  Government  would  pay  £1500  for  their  passage;  and 
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this  express  covenant  was  held  to  create  no  personal  liability. 
So  in  Hodgson  v.  Dexter,*  the  defendant  executed  an  Indenture 
of  Lease,  whereby  certain  buildings  were  demised  to  him  for  a 
certain  period,  and  which  contained  a  covenant  by  him  to  pay 
the  rent  during  that  period ;  but  it  was  held  that  the  govern- 
ment only,  and  not  the  defendant  was  bound,  it  appearing  on 
the  face  of  the  lease,  that  the  buildings  so  demised  were  for  the 
use  of  the  War  Department.  In  the  last  edition  of  Story  on 
Agency,  Umvi/n  v.  Wolaely  and  Hodgson  v.  Dexter  are  both 
cited  as  authorities ;  but  Cwaningham  v.  CoUyer  is  not  referred 
to  at  all. 

In  the  latest  English  work,  and  a  most  valuable  one,  on  the 
subject  of  contracts,  Pollok  on  Contracts  (ed.  1876)  p.  432, 
after  treating  of  the  personal  responsibility  of  agents,  it  pro- 
ceeds :  "  It  is  also  a  rule  that  an  agent  for  a  government  is  not 
personally  a  party  to  a  coTvtract,  made  by  him  on  behalf  of  a 
government,  by  reason  merely  of  having  Toade  the  contract  in 
his  own  nanie" 

It  remains,  then,  to  be  considered  whether  Mr.  Chandler,  when 
he  requested  McKay  to  do  the  work  in  question,  was  acting 
"  within  the  line  of  his  duty  "  as  a  Commissioner  of  the  Inter- 
colonial Railway,  or  not.  This  depends  upon  the  construction 
to  be  put  upon  the  Act ;  and  it  is  therefore  a  question  for  the 
Court  and  not  for  the  jury. 

It  is  important  to  bear  in  mind  that  the  Intercolonial  Rail- 
way Act  was  not  passed  in  relation  to  a  mere  private  under- 
taking, but,  as  its  recital  shews,  to  secure  the  construction  of  a 
great  public  work,  and  with  a  view  to  the  consolidation  of  the 
Dominion  of  Canada.  This  great  national  work  was  to  be  per- 
formed through  the  medium  of  officers  to  be  appointed  by  the 
Crown,  under  whose  charge  its  construction  and  management 
were  placed  until  it  should  be  completed :  (Sec.  2.)  The  whole 
Act  must  be  read  together ;  and,  according  to  well-established 
rules  of  constiniction,  it  should  receive  such  an  interpretation, 
as,  consistently  with  its  language,  it  will  bear,  in  order  to 
accomplish  the  objects  in  view  most  expeditiously,  and  advan- 
tageously for  the  public. 


Cranch,  340;  S.  C.  1  Curtis,  423. 
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The  16th  section  is  designed  to  secure  competition  amongst 
those  desirous  of  being  employed  on  the  work.  That  object 
having  been  obtained,  the  Commissioners  are  still  invested 
with  a  discretion  as  to  which  of  the  competitors  they  will 
employ.  They  are  not  obliged  to  accept  the  lowest,  or  indeed 
any  of  the  tenders.  They  are  authorized  to  accept  "  the  ten- 
ders of  such  contractors  as  shall  appear  to  them  to  be  possessed 
of  sufficient  skill,  experience  and  resources  to  carry  on  the  work 
they  may  contract  for."  Nor  does  the  authority  of  the  Com- 
missioners end  as  soon  as  the  tender  has  been  accepted  and  the 
contract  has  been  signed.  Until  the  completion  of  the  road,  its 
construction  and  management  remain  under  their  charge.  And 
until  it  is  finished,  I  think  that  the  Commissioners  must  be 
construed  to  have  all  the  power  and  authority  necessary  for  the 
proper  management  and  advantageous  prosecution  of  the  work, 
which  are  not  inconsistent  with  the  language  of  the  Act,  and 
the  exercise  of  which  will  not  injure  or  prejudice  the  rights  of 
others.  Whenever  it  is  necessary  to  interfere  with  other  rights, 
in  order  to  accomplish  the  object  of  the  Act,  express  authority 
is  given  to  them  to  do  so  by  the  provisions  of  sections  6  to  13, 
incinsive. 

Mr.  Gilbert  argued,  with  much  ingenuity,  that  the  work 
which  McKay  did  at  the  cellar,  by  the  defendant's  directions, 
was  a  substantive  contract,  and  should  have  been  tendered  for 
under  "  the  16th"  section  of  the  Act.  But,  in  fact,  it  was  not 
so;  at  most,  it  could  only  be  regarded  as  a  slight  alteration  in 
an  existing  one,  and  which,  in  the  progress  of  the  work  under 
it,  the  Commissioner  deemed  it  for  the  advantage  of  the  work 
and  the  interest  of  the  public  to  make.  McKay  had  already 
tendered,  and  his  tender  had  been  accepted,  for  grading  the 
Moncton  Station  grounds.  The  grading  of  these  grounds  in- 
volved three  things :  1st.  The  excavation  of  the  earth  on  the 
higher  levels ;  2d.  The  hauling  of  the  earth  so  excavated ;  3d. 
The  depositing  of  it  in  the  lower  levels,  and  the  filling  of  them 
up.  The  space  upon  which  the  wall  already  mentioned  was 
erected  was  comprised  within  the  grounds  which  McKay  was 
so  grading;  but  he  says  that  it  was  not  included  in  his  con- 
^wct  In  the  performance  of  his  work  under  the  contract  he 
filled  in  large  quantities  of  the  earth  which  he  excavated, 
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around  and  against  the  outside  of  the  wall,  until  the  defendant 
deemed  it  necessary  to  fill  up  the  inside  also,  as  quickly  as  pos- 
sible. McKay,  in  his  evidence,  did  not  state  why  this  had 
become  necessary ;  but  from  what  he  did  say,  the  defendant 
manifestly  thought  that  it  was  necessary,  and  that  the  neces- 
sity was  urgent.  "  He  seemed  to  speak,"  said  McKay,  "  as  if 
something  was  wrong  with  the  wall " ;  and  wished  him  to  put 
on  all  his  teams  and  rush  the  work.  Probably  the  pressure  of 
the  earth  thrown  up  against  the  external  surface  of  a  wall  250 
feet  long,  and  from  6  to  8  feet  high,  •with  nothing  on  the  other 
side  to  resist  it,  threatened  to  force  it  in.  But  it  is  immaterial 
what  were  the  considerations  which  operated  upon  the  defend- 
ant s  mind,  if,  in  his  discretion,  he  thought  it  necessary  to  have 
the  cellar  filled,  the  Court  will  not  allow  his  honest  exercise  of 
discretion  to  be  reviewed. 

To  advertise  for  tenders  for  such  a  job  as  this  would  be 
worse  than  useless.  Instead  of  securing  competition,  it  would 
secure  to  McKay  just  whatever  price  he  chose  to  ask  for  doing  * 
it.  Under  his  contract  he  was  entitled  to  make  the  excavations 
of  the  higher  levels  and  demand  his  contract  price  for  that 
portion  of  the  work.  To  fill  the  cellar  would  be  no  additional 
cost  to  him,  except  such  as  might  arise  from  his  hauling  a  small 
portion  of  the  earth  which  he  excavated  under  his  contract,  a 
few  feet  further.  A  stranger  undertaking  it,  would  not  only 
have  to  incur  the  expense  of  excavation,  but  he  would  have  to 
obtain  the  earth  from  some  place  beyond  the  station  grounds, 
and  to  haul  it  a  much  greater  distance. 

If  done  at  all,  this  work  could  only  be  done  by  McKay;  if 
done  to  advantage,  his  assent  to  doing  it  must  be  secured  with- 
out advertising  for  tenders  ;  and  if  there  was  an  UT^nt  neces- 
sity for  its  being  done  at  once,  Mr.  Chandler  could  not  wait  to 
obtain  the  concurrence  of  the  other  Commissioners.  Under 
such  circumstances,  I  think  that  it  was  not  only  Mr.  Chandler  s 
duty  as  a  Commissioner,  to  endeavor  to  effect  an  arrangemoit 
with  McKay  on  the  best  terms  he  could ;  but  he  would  have 
been  highly  censured  if  he  had  not  done  so.  It  seems  to  me 
that  it  would  be  monstrous  to  hold  that  one  of  the  men  in 
whose  ability,  prudence  and  discretion  the  Crown  had  placed 
so  much  confidence  as  to  entrust  him  with  the  charge  of  a 
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great  national  work  like  the  Intercolonial  Railway,  would  not 
}uif?6  power  to  preserve  the  work  under  his  care  when  he  saw 
it  going  to  destruction. 

But  it  is  said  that  the  evidence  of  the  agreement  between  ihe 
defendant  and  McKay  being  altogether  parol,  I  should  have 
left  it  to  the  jury  to  put  a  construction  upon  it,  and  to  say 
what  Uie  contract  was.  And  for  this  proposition  Mountatephen 
V,  Lakeman;  Gilbert  v.  Porter;  Brydges  v.  The  North 
Londan  Railway  Company^  and  Wood  v.  TJie  Metropolitan 
Railway  CoTnpany  were  cited.  The  first  two  cases  are  disting- 
ttislukhle  from  this  case  in  several  respects,  but  especially,  in 
the  fact  that,  in  neither  of  .them  were  the  defendants  agents  of 
the  Crown  or  of  the  Government,  In  Mov/rUeephen  v.  LaJce- 
man  the  defendant  was  chairman  of  a  local  Board  of  HealUi ; 
and  in  Gilbert  v.  Porter  and  others,  the  defendants  were  a 
Gosunittee  of  a  Corporation.  The  principles  of  law  to  which 
I  have  referred,  and  which  I  have  been  discussing,  have  no  ap- 
plication to  them.  There  is  no  legal  presumption  that  the 
person  dealing  with  the  agent  of  a  corporation  trusts  the  oor- 
l)oration  "as  possessing  an  entire  ability  to  fulfil  all  its  just 
contracts,  far  beyond  that  of  any  private  man."  The  inference 
of  fact,  in  most  instances,  would  probably  be  quite  the  reverse. 
Moreover,  the  point  mainly  discussed  in  MountatepJien  v.  Lake- 
roan,  and  decided  in  it,  arose  under  the  Statute  of  Frauds. 
The  other  authorities  were  actions  upon  the  case  for  negligence, 
and  negligence  is  peculiarly  a  question  of  fact  for  the  jury.  But 
even  in  these  cases  it  is  for  the  Court  to  say  whether  or  not 
there  is  any  evidence  to  go  to  the  jury  from  which  negligence 
may  be  inferred.  See  The  Metropolitan  Railway  Company 
and  the  remarks  upon  Bi^dges  v.  The  London  Railway  in  3 
Appeal  Cases  193,  197,  200. 

Applying  to  the  facts  as  proved  and  not  disputed,  the  princi- 
ples of  law  which  I  have  been  discussing,  I  think  that  the 
defendant  did  not  enter  into  any  personal  contmct  under  either 
the  second  or  third  counts  of  the  declaration.  The  work  which 
McKay  did,  in  filling  the  cellar,  was  undoubtedly  done  for  the 
public,  and  the  public  have  got  the  benefit  of  it ;  for  the  cai* 
shed  has  been  built,  and  stands  now  on  the  wall  which  was 
prcfiwved  by  it.     I  think  that  the  defendant,  in  applying  to 


1S78 


SUMHER 

V. 

Ckmudleh. 


Digiti 


ized  by  Google 


192 


1878 
Sumner 


Chandler. 


CASES  IN  THE  SUPREME  COXJRT. 

McKay  to  do  it,  was  acting  within  the  scope  of  his  authority  as 
a  Commissioner  for  the  Intercolonial  Railway ;  and,  therefore, 
the  mere  fact  that  he  promised  McKay  he  would  pay,  does  not 
subject  him  to  a  personal  responsibility. 

And  there  were  no  other  facts  to  leave  to  the  jury.  Any 
other  facts  beyond  the  mere  promise  already  referred  to,  which 
were  in  evidence,  repelled  the  idea  of  a  personal  contract  hav- 
ing been  entered  into  by  Mr.  Chandler.  At  the  conversation 
in  September,  1872,  no  price  or  value  was  fixed  for  the  extni 
hauling  to  fill  the  cellar ;  neither  did  McKay,  at  any  of  the 
subsequent  interviews  with  the  defendant,  mention  to  him  what 
his  extra  services  were  worth  ;  or  state  what  amount  he  claim- 
ed from  the  defendant  in  respect  of  it.  Indeed,  there  was  no 
evidence  that  either  McKay  or  the  plaintiff  ever  rendered  a  bill 
to  the  defendant  or  furnished  him  with  an  estimate  of  the  value 
of  his  extra  work.  And  I  cannot  see  what  evidence  there  was 
for  me  to  leave  to  the  jury.  For  these  reasons,  I  think  that 
this  rule  should  be  discharged. 

Allen,  C.  J.,  and  Weldon  and  Wetmore,  JJ.,  took  no  part, 
being  related  to  the  defendant. 

The  Court  being  equally  divided. 

Rule  di^pped. 


1878. 


June. 


UPTON  V.  PHELAN. 

Practice — Service  of  papers — Qween's  Birtliday, 

The  service  of  a  paper  upon  an  attorney  on  the  Queen's  Birthday  is  goo*L 

June  12.  E.  L.Wetviore  moved  to  rescind  an  order  of  Allen, 
C.  J.,  setting  aside  the  clerk's  allocatur  approving  of  a  bond  for 
security  for  costs  given  in  this  cause.  The  bond  was  objected 
to,  and  an  appointment  was  made,  of  which  notice  was  served 
on  a  clerk  in  the  office  of  the  plaintiff's  attorney,  on  the  24th 
of  May  (the  Queen's  Birthday.)  The  objection  taken  before 
the  learned  Chief  Justice  was,  that  the  service  of  the  noUce  on 
the  Queen's  Birthday  was  defective.  But,  he  contended,  pub- 
lic holidays  established  by  proclamation  were  for  the  benefit  of 
public  officials,  and  the  Act  relating  to  promissory  notes  only 
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applied  to  bills  and  notes.     There  was  no  statute  or  custom        ^^78. 
^plying  to  notices.    In  the  books  of  practice  no  case  could  be      Upton 
found  holding  that  a  notice  served  on  a  public  holiday  is  bad.      phelan. 
Here  the  attorney  chose  to  keep  his  office  open.     In  Gilmour 
V.  Gilberty^  taxation  of  costs  on  Good  Friday  was  held  good. 

George  F,  Gregori/  contra.  The  service  of  the  notice  was  an 
irregularity,  which  might  have  been  waived,  as  was  the  case  in 
Gilmour  v.  Qilbert,  but  there  was  no  waiver  here. 

Wetrnore  in  reply.  There  was  no  waiver  in  Grilmour  v.  GU- 
heri.  A  jdb.ii  cannot  waive  a  defect  by  merely  holding  his 
tongue.  (AX.LEN,  C.  J.  My  opinion  is  he  should  object  within 
a  reasonable  time.)  The  point  of  waiver  was,  however,  not 
taken  there,  and  the  Court  gave  judgment  upon  the  assump- 
tion that  although  Good  Friday  was  a  public  holiday,  an  act 
done  at  the  clerk's  office  on  that  day  was  good.  This  Court 
sits  on  Ash  Wednesday,  which  is  a  holiday  established  by  the 
Statute  of  Edward  VI.,  which  is  not  repealed  in  this  Province. 
(Fisher,  J.  I  should  doubt  if  it  ever  got  hei-e ;  I  do  not  think 
it  is  a  part  of  the  common  law.  Ash  Wednesday  is  a  part  of 
tlie  church  regime,) 

Car,  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  When  this  case  was  argued  before  me,  it  was 
«8smned  (or,  I  so  understood  it)  that  the  Queen's  Birthday 
was  either  established  as  a  public  holiday  by  Statute,  or 
that  the  Governor  was  authorized  by  Statute  to  proclaim  cer- 
tain days  as  public  holidays ;  but  this  was  evidently  a  mistake, 
as  there  is  no  such  Statute. 

The  Dominion  Statute,  31  Vic,  c.  1,  only  relates  to  the  inter- 
pretation of  the  word  "  holiday,"  when  used  in  a  Statute ;  and 
the  35th  Vic,  c.  8,  s.  8,  only  applies  to  matters  concerning  bills 
of  exchange  and  promissory  notes.  The  only  effect,  therefore, 
of  the  proclamation  of  the  Lieutenant  Governor,  appointing  the 
Queen's  Birthday  as  a  holiday,  was  to  relieve  the  officers  in  the 
public  departments  from  attendance  at  their  offices  on  that 
day,  and  would  not  in  any  way  affect  the  validity  of  the  ser- 
vice of  a  notice  upon  an  attorney  in  a  suit  pending. 

»  2  All.  50. 
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1878  We  therefore  tliink  the  service  in  this  case  was  sufficient, 

Upton       and  that  the  order  made  for  setting  aside  the  clerk's  approval 
of  the  bond  should  be  rescinded. 

Order  rescinded. 


Phklan. 


1878. 
June. 


J.  COLLINS  LLOYD  v.  THE  EUROPEAN  AND  NORTH 
AMERICAN  RAILWAY  COMPANY  FOR  EXTENSION 
FROM  ST.  JOHN  WESTWARD,  SAMUEL  LEONARD 
TILLEY,  J.  MURRAY  KAY,  EGERTON  R.  BURPEE, 
THE  CONSOLIDATED  EUROPEAN  AND  NORTH 
AMERICAN  RAILWAY  COMPANY  AND  BENJAMIN 
E.  SMITH. 

(hitveyance — After  acqa'i  red  jyr  ope  Hy — Doen  not  pass — Remedy 

i n  equity — Statute — Construction  of — Merdiant 

Shippimj  Act — Ferryboat f<. 

At  law,  a  bill  of  sale  or  couveyancc  canuot  pass  tho  x>roperty  iu  ;"XHla  which 
are  not  in  existence  or  which  do  not  belong  to  tlie  grantor  at  tl)u  time  the 
deed  is  given  ;  though  in  eq^uity  such  a  contract  would  operate  to  transfer 
to  the  vendee  the  beneficial  interest  in  the  property  as  soon  as  it  was  acquired 
by  the  grantor,  and  the  grantee  might  enforce  specific  performance  of  the 
contract. 

The  Legislature  may  authorize  after  acquired  property  to  be  transferred,  but  in* 
asmuch  as  such  a  mode  of  conveyance  would  conflict  with  the  rale  of  lav 
'*  that  a  man  cannot  ^ant  or  charge  that  which  he  hath  not,"  it  would  require 
very  clear  and  unambiguous  words  iu  the  Act  to  shew  that  sneh  was  the  in- 
tention. 

An  incorporated  company  has  no  |)ower  to  change  its  corporate  name 
without  the  authority  of  the  Legislature.  Where  property  was  con- 
veyed to  a  company  under  tho  name  by  which  it  was  afterwurds  incoi|iorated, 
but  which  had  no  legal  existence  at  the  time,  it  was  held  that  nothing  passed 
by  the  conveyance. 

The  title  to  ferryboats  running  in  the  harbor  of  Saint  John,  must  be  transferred 
according  to  the  provisions  of  The  Merchant  Shipping  Act. 

The  following  special  paso  was  stated  for  the  opinion  of  the  Court : 

1.  The  defendants,  *' The  European  and  North  American  Railway 
Company  for  Extension  from  Saint  John  Westward,"  were  incorpor 
ated  by  an  Act  of  tlic  Provincial  Legislature,  made  and  passed  in  the 
twenty-seventh  year  of  Her  Majesty's  reign,  intituled  "  An  Act  to 
iucorpomte  the  European  and  North  American  Railway  Company  for 
Extension  from  Saint  John  Westward." 

2.  In  pursuance  of  their  charter  the  said  Railway  Company  coD' 
stnicted  a  lino  of  railway  from  the  boundary  line,  between  the  PrtAiBOP 
of  New  Bruns>vick  and  the  State  of  Maine  to  Fairvijle,  in  the  Parish 
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of  Lancaster,  in  the  City  and  County  of  Saint  John,  which  wasojxjned  _  1878 
for  traffic  in  the  month  of  December,  in  the  year  of  our  Lonl  one  Lloyd 
thousand  eight  hundred  and  sixty- nine,  and  has  since  been  operated.  ^- 

3.  "The  Carleton,  City  of  Saint  John,  Branch  Railway  Company,"  Railway 
a  corporation  incorporated  by  Act  of  Assembly,  33  Vic,  c.  39,  under  ^'^• 

its  charter  constructed  a  line  of  railway  from  Fairville,  where  it  connecto<4 
with  the  railway  mentioned  in  sec.  two,  to  the  head  of  Rodney  Wharf 
in  that  part  of  the  City  of  Saint  John  called  Carleton,  a  distance  of 
about  four  miles. 

4.  The  point  where  the  railway  last  mentioned  terminated  in 
Carleton  was  at  the  boundary  of  the  property  mentioned  in  section 
iive,  as  purchased  from  the  late  John  Rol)ertson,  deceased,  and  about 
eight  hundred  feet  from  the  outer  end  of  the  ferry  floats  in  Carleton, 
at  which  the  feiTy  steamers  plying  between  the  two  sides  of  the  har- 
bor of  Saint  John,  on  what  is  known  as  the  Princess  Street  Ferry, 
land. 

5.  On  the  nineteenth  day  of  August,  in  the  year  of  our  Loixl  one 
thouBand  eight  hundred  and  seventy-one,  the  Hon.  John  Robertson, 
since  deceased,  was  owner  of  certain  leasehold  premises  in  Carleton, 
consisting  of  about  seven  acres,  in  one  block,  running  to  low  water 
mark  and  extending  up  to  the  point  where  the  Carleton  Branch  Rail- 
way  terminates  in  Carleton,  and  adjoining  and  butting  on  the  ferry 
floats,  on  which  said  property  are  wharves  and  other  erections.  By 
indenture,  dated  the  nineteenth  day  of  August,  in  tlie  year  of  our 
Lord,  one  thousand  eight  hundred  and  seventy-one,  the  said  leasehold 
premises  were  conveyed  to  tlie  defendants,  "  The  Euroi)ean  and  North 
American  Railway  Comi)any  for  Extension  from  Saint  John  West- 
ward," by  the  said  John  Robertson,  in  consideration  of  the  sum  of 
thirty-seven  thousand  dollars,  which  said  indenture  was  duly  registered, 
and  imder  which  the  said  Railway  Company  went  into  ]X)ssesRion  of 
the  said  leasehold  prembes. 

6.  The  leasehold  premises  mentioned  in  section  live  were  purchased 
by  the  said  Railway  Company,  as  aforesaid,  and  acquired  by  them  for 
the  purposes  of  their  railway,  mentioned  in  section  two,  and  after 
such  purchase  they  erected  station  and  freight  houses  and  other  erec- 
tions thereon,  for  tlie  uses  and  purposes  of  their  said  railway,  and  put 
and  kid  their  railway  track,  over  and  acros.s  the  same,  from  the  ter- 
mination of  the  Carleton  Branch  Railway,  with  which  it  counectetl, 
for  a  distance  of  about  eight  hundred  feet  to  the  outer  end  of  the 
wharf  on  the  said  property  [wliich  would  also  Ijc  to  the  outer  end  of 
the  ferry  floated  and  at  the  head  of  the  said  floats  the  passengers  wpi*e 
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1878         dropped  for  transfer  to  the  ferryboats,  so  that  a  close  and  perfect  con- 
LloYI)        nection  was  made  witli  the  feny.]     Since  the  said  track  was  so  laid 
^'  over  the  said  Robertson  property,  that  is  to  say^  about  the  month  of 

August,  in  the  year  of  otir  Loi'd  one  thousand   eight  hundred  and 
Co.  seventy-one ;  the  same  has  been  used  by  *^  The  European  and  North 

American  Railway  Com}>any  for  Extension  from  Saint  John  West- 
ward/' exclusively  in  running  their  trains  and  operating  their  railway, 
making  an  unbroken  line  of  track  from  the  end  of  said  wharf,  on  the 
said  Robertson  property  to  the  boundary  line  of  the  Province,  and 
during  the  same  period  the  buildings  on  the  said  Robertson  property 
have  been  used  as  a  station  and  freight  house  for  the  said  railway  "at 
Carleton,  the  terminus  office  buildings,  baggage  and  freight  rocHns 
being  on  the  eastern  side  of  the  harbor,  at  the  head  of  and  in  connec- 
tion with  the  ferry  slip,  a  plan  of  the  said  track  and  ferry  connection 
is  hereto  annexed." 

7.  By  a  certain  indenture  of  lease,  beaiing  date  the  twentieth  daj 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  himdred  and 
seventy-one,  and  made  between  the  mayor,  aldermen  and  commonaltv 
of  the  City  of  Saint  John  of  the  first  part,  and  the  said  "  The  Euro- 
pean and  North  American  Railway  Company  for  Extension  from 
Saint  John  Westward,"  of  the  seoond  part,  the  said  mayor,  aldermen 
and  commonalty  demised  and  leased  to  the  said  company,  for  the  term 
of  twenty  years  from  the  first  day  of  May  in  that  year,  the  following 
rights  and  property,  that  is  to  say  :  "  The  exclusive  right  of  ferriage 
in,  over  and  upon  the  harbor  of  Saint  John,  within  the  City  of  Saint 
John,  and  all  right  thei*eto  vested  in  the  lessors  by  the  Charter  of  the 
City  of  Saint  John  and  otherwise,  together  with  the  landings  now 
established  and  in  use,  that  is  to  say,  the  ferry  slip  (so  called)  at  the 
western  end  of  Princess  Street,  in  that  part  of  the  City  of  Baint  John 
on  the  eastern  side  of  the  harbor,  and  the  ferry  slip  at  Rodney  Wharf 
(so  called)  in  that  part  of  the  said  city  on  the  western  side  of  the 
harbour ;  and  together  also  with  the  floats,  fenders,  piles  and  all  otiier 
appurtenances  to  the  said  ferry  slips  and  landings  on  the  said  eastern 
and  western  sides  of  the  said  harbor  in  the  said  city,  as  the  sune  are 
now  established  and  in  use ;  and  together  also  with  the  wharf  huilt 
by  the  lessors  at  the  outer  end  of  and  upon  the  south  side  of  the 
ferry  slip,  on  the  eastern  side  of  the  harbor  i  and  together  also  with 
the  coal  shed  and  wharf  a(\joining  the  landing  on  the  western  side  d 
the  harbor,  and  extending  from  the  property  there,  now  occupied  hy 
the  Honorable  John  Robertson,  to  the  east  end  of  Uie  said  whaif, 
now  erected  there  ;  and  all  and  singular  the  tolls,  rates,  fees  and  siuds 
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of  maaej  legally  chai-geable  and  i*eceivabl6  upon  and  in  reBi)ect  of  the  1878. 
sud  ferries,  with  full  power  and  authority  for  the  lessees,  their  sue-  Lloyd 
(xssan  and  assigns,  and  such  person  or  persons  as  they  shall  authorize  v, 

or  appoint  to  collect  or  receive  the  said  tolls,  accoi-ding  and  subject  to  j^ilway 
the  scale,  provisions,  restrictions  and  regulations  hereinafter  expressed  Co. 
concerning  the  same  ;  and  together  also  with  the  buildings  now  used 
M  UA\  houses  at  the  head  of  the  landings,  one  on  the  said  East  side, 
wd  one  on  the  west  side  of  the  said  harbor ;  and  together  also  with 
the  right  to  extend  to  the  harbor  line  on  the  eastern  side  of  the  har- 
bor, the  said  wharf  before  mentioned,  built  by  the  lessors  on  the 
south  side  of  the  ferry  slip,  near  the  outer  end  thereof." 

8.  Immediately  on  the  execution  of  the  indenture  of  lease  men- 
tioned in  section  seven  the  said  Railway  Company,  lessees,  went  into 
the  possession  and  enjoyment  of  the  rights  and  property  so  demised  to 
them,  and  continued  in  such  possession  and  enjoyment  of  the  rights 
and  property  so  demised  to  them  as  hereinafter  mentioned,  maintain- 
ing a  ferry  across  the  harbor,  between  the  two  landings  mentioned  in 
the  said  lease,  in  connection  with  their  said  railway. 

9.  For  the  purposes  of  the  said  ferry,  and  in  order  to  maintain  the 
ftune,  as  by  the  said  lease  they  were  required,  the  said  defendants, 
"  The  European  and  North  American  Railway  Company  for  Extension 
from  Saint  John  Westward,"  by  bill  of  sale  bearing  date  the 
eleventh  day  of  October,  in  the  year  of  our  Loixl  one  thousand  eight 
hondred  and  seventy-one,  and  duly  registered  at  the  [lort  of  Saint 
John,  and  made  by  the  said  mayor,  aldermen  and  commonalty  of  the 
City  of  Saint  John,  acquired  and  became  the  owners  of  a  steam-ferry 
boat  called  the  "  Otuingondy  ; "  and  the  same  company  afterwards  for 
the  same  purpose  constructed  at  a  cost  of  about  thirty  thousand  dol- 
lars another  steam  ferry  boat,  called  the  "  Western  Extension,"  which 
last  mentioned  boat  was  registered  in  the  imme  of  the  said  Company 
as  sole  owners,  at  the  said  port  of  Saint  John,  on  the  twenty-second  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-two.  Frcan  the  time  the  said  Company  so  acquired  and  be- 
came the  owners  of  the  said  ferry  steamers,  they  have  been  in  use  as 
feny  steamers  plying  across  the  said  harbor  between  the  said  ferry 
landings. 

10.  That  since  the  said  raUway  was  opened  for  traffic  a  very  much 
larger  proportion  of  the  passengers  and  freight  brought  over  the  said 
railway  for  the  City  of  Saint  John  has  been  intended  for  that  part  of 
the  city  lying  on  the  eastern  side  of  the  harbor  than  what  was  intend- 
ed for  Carleton,  and  in  oi'der  to  facilitate  such  traffic  and   promote 
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1878  the  interests  of  the  said  railway,  the  said  company  for  the  purposes  of 
Lloyd  their  said  railway  procui*ed  the  said  lease  mentioned  in  section  seven, 
E.  k  N.  A.  ^^^  acquired  the  said  rights  and  property  thereby  demised,  and  also 
Railway  the  two  ferry  steamers  "Ouangondy"  and  "Western  Extension,'* 
and  after  the  said  lease  had  been  executed  the  said  company  expended 
the  sum  of  twenty-fivo  thousand  dollars  and  upward  in  improving  the 
said  ferry  property  so  leased  as  afoi-esaid,  in  addition  to  the  cost  of 
the  said  two  steamers.  Since  the  said  steamers  were  so  acquired  by 
the  said  company  all  passengers  and  freight  received  by  the  said 
railway  for  transportation  to  and  from  the  City  of  Saint  John  were 
received  and  ticketed  at  and  conveyed  to  and  from  the  terminus  on 
the  eastern  side  of  the  harbor  (except  when  otherwise  specially  order- 
ed), the  feiTy  being  used  as  part  of  the  railway  system,  which  sums  of 
$30,000  mentioned  in  jmragraph  9,  and  $25,000  mentioned  in  this 
paragraph  were  expended  out  of  the  earnings  of  the  railway,  when 
those  earnings  were  insufficient  to  pay  the  running  expenses  and 
interest  upon  the  mortgage  debt. 

11.  The  said  Railway  Company  by  a  cei*tain  moi-tgage,  duly  regis- 
tered in  the  Registry  Office  in  the  City  of  Saint  John,  conveyed  their 
said  railway  and  appurtenances  to  tlie  defendant,  Samuel  Leonard 
Tilley,  and  one  J.  Edgar  Thomson,  since  deceased,  a  copy  of  which  is 
hereto  annexed,  marked  A.  (The  portion  of  the  mortgage  necessaiy 
to  be  stated  will  be  found  referred  to  in  the  judgment  of  the  Court) 

12.  "The  European  and  North  American  Railway  Company/*  ft 
coi-poration  by  the  laws  of  the  State  of  Maine,  in  pursuance  of  the 
terms  of  its  charter  constructed  a  line  of  railway  from  the  City  of 
Bangor,  in  that  State,  to  the  boundary  line  aforesaid,  where  it  con- 
nected with  the  i-ailway  from  Saint  John,  which  was  ojiened  for  traffic 
at  the  same  time  as  the  road  from  Saint  John. 

13.  The  two  Railway  Companies,  that  is  to  say,  "The  European 
and  North  American  Railway  Company"  and  "The  European  and 
North  Amencan  Railway  Company  for  Extension  from  Saint  John 
Westward,"  on  the  nineteenth  day  of  October,  in  the  year  of  our 
Loi'd  one  thousand  eight  hundred  and  seventy-two,  entered  into 
articles  of  agreement  and  consolidation,  a  true  copy  of  which  si-e  con- 
tained in  an  Act  made  by  the  Parliament  of  Canada  in  the  thirty- 
eighth  year  of  Her  Majesty's  reign,  intituled,  "An  Act  to  confirm 
Articles  of  Agreement  and  Consolidation  between  the  Euro})ean  and 
North  American  Railway  Company  for  Extension  from  Saint  John 
Westward  and  the  European  and  North  American  Railway  Company 
of  Maine,  and  for  other  purposes  therein  set  forth."     The  said  articl» 
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of  consolidation  were  confirmed  and  ratified  by  the  stockholders  of  the  1878. 
two  companies  at  a  meeting  duly  called  as  provided  by  article  16  of  Lloyd 
the  said  agreement  and  held  on  or  about  the  twenty-second  day  of  *• 

November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and     'rau,wav' 
seventy-two.  Co. 

14.  The  defendants,  "The  Consolidated  European  and  North  Ameri- 
can Railway  Company,"  is  the  company  of  that  name  mentioned  in 
the  said  articles  of  consolidation ;  and  the  said  company  was  incoqKH 
rated  by  the  Act  of  the  Parliament  of  Canada  mentioned  in  section 
thirteen.  On  or  about  the  fifteenth  day  of  Februaiy,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-four,  an  Act  was 
[•assed  by  the  Legislature  of  Maine  confirming  the  said  articles  of 
{Agreement. 

15.  On  the  fifth  day  of  December,  in  the  yejir  of  our  Loitl  one 
thousand  eight  hundred  and  seventy- two,  "The  Consolidated  Euro- 
jxaii  and  North  American  Railway  Company,"  mentioned  in  the  said 
articles  of  consolidation,  made  and  executed  an  indenture  of  moi-tgago 
to  the  defendant,  Benjamin  E.  SmitJi  and  one  Samuel  F.  Hersey, 
(neither  of  whom  were  British  subjects)  since  deceased,  a  copy  of 
which  is  hereto  annexed.  (It  is  also  unnecessaiy  to  set  out  this  mort- 
pige,  as  will  apj)ear  from  reading  the  judgment.) 

16.  No  ti-ustee  under  the  mortgage  set  out  in  section  eleven  has 
ever  been  api)ointed  in  the  place  of  J.  Edgar  Thomson,  and  no  trustee 
under  the  mortgage  set  out  in  section  fifteen  has  ever  been  apix>inted 
in  the  place  of  Samuel  F.  Heraey.  ' 

1 7.  The  four  miles  of  railway  constinicted  and  owned  by  the  Carleton 
Branch  Railway  Company,  as  mentioned  in  section  three,  has  always 
been  operated  by  "  The  European  and  North  American  Railway  Com- 
pany for  Extension  from  Saint  John  Westward  "  and  "  The  Consoli- 
dated European  and  North  American  Railway  Company  "  in  connec- 
tion with  their  said  railway,  as  hereinafter  mentioned.  An  agreement 
was  entered  into  between  the  said  Carleton  Branch  Railway  Com- 
pany and  "  Tlie  European  and  North  American  Railway  Company  for 
Extension  from  Saint  John  Westward,"  by  which  the  last  mentioned 
company  for  the  use  of  the  said  railway  agreed  to  pay  them  five  cents 
for  each  |)assage,  and  five  cents  per  ton  for  freight  or  twenty  cents  per 
car  for  each  car  load  of  freight  transported  on  the  road  of  the  said 
Carleton  Branch  Railway  Company. 

18.  After  the  said  lease  from  the  City  of  Saint  John  mentioned  in 
section  seven  had  been  made  and  the  said  Euroi>ean  and  North  Ameri- 
can Railway  Company  for  Extension  from  Saint  John  Westward  had 
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187S         takeu  |>osses8ion  of  the  piK)pei*ty  thei*ebj  leased  and  commenced  to  run 
l^jjQYD        *^®  ***'^  ferry  steamera  thereunder,  the  said  company  opened  and  esta- 
te, billed  a  station  of  their  railway  on  the  eastern  side  of  the  harbor,  in 
£.   k  N.   A.  the  City  of  Saint  John,  called  *^  Saint  John  Station,'^  at  which  were 
^  AiLWAY     ^  ticket  office  and  waiting  room,  as  well  as  buildings  for  the  reception 
and  delivery  of  freight  and  baggage,  and  all  persons  travelling  to  or 
from  Saint  John  were  ticketed  across  such  feny  without  any  addi- 
tional charge.     The  station  at  (Jai'leton  on  the  western  side  of  the 
harbor  was  called  "  Cai*leton  "  station. 

19.  '^The  Consolidated  European  and  North  Amencan  Eailvray 
Company  "  on  their  incoipoi^ation  went  into  possession  and  control  of 
the  whole  line  of  railway  from  Saint  John  to  Bangor,  with  all  the 
appurtenances  belonging  to  the  same,  including  the  said  pixipsriy 
bought  from  the  said  John  Robertson,  and  also  the  said  feny  steamers 
and  feny  property  and  franchises  demised  by  the  said  feny  lease  men- 
tioned in  section  seven,  and  they  continued  to  operate  the  said  railway 
and  use  all  the  said  pro|)erty  for  the  puri>oses  of  the  said  railway,  run- 
ning the  ferry  steamers  under  the  said  lease  and  using  the  said  Carle- 
ton  Branch  Railway  under  the  said  agreement  until  the  twenty-second 
day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-five,  when  the  defendant,  Benjamin  E.  Smith,  took  ix)sses- 
sion  as  mortgagee  under  the  moi*tgage  set  out  in  section  fifteen  in  con- 
sequence of  default  having  been  nuide  under  the  said  mortgage  in 
payment  of  the  money  thereby  secm-ed,  as  was  alleged. 

20.  From  the  twenty-second  day  of  October,  in  the  year  erf  our 
Lord  one  thousand  eight  hundred  and  seventy-five,  until  the  first  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-six,  the  said  Benjamin  E.  Smith,  as  such  mort^^agee,  con- 
tinued in  possession  of  the  said  railway  from  Saint  John  to  Bangor, 
and  all  the  appurtenances  thci^of,  including  the  said  Robertson  prop 
ei-ty,  feiry  property  and  feny  steamers,  opemting  the  railway  and 
using  tlie  said  pro^ierty  as  befoi*e  mentioned  for  the  purposes  of  die 
said  railway  and  operating  the  said  Carleton  Branch  Road  under  the 
said  agreement. 

21.  On  the  first  day  of  September,  in  the  yeai-  of  our  Lord  one 
thousand  eight  hundred  and  seventy-six:,  the  defendant^  J.  Murray 
Kay  and  Egerton  R.  Burpee,  were  appointed  receivera  by  the  Supreow 
Court  in  Equity  of  this  Province  in  a  suit  now  i^ending  in  that  Court, 
brought  on  behalf  of  the  bondholders  secured  by  the  mortgage  set  otit 
in  section  eleven,  for  a  foreclosui-e  of  tliat  mortgage  and  a  sale  of  tie 
mortgaged  proiKjrty,  and  as  such  I'eceivei's  they  on  the  said  first  day 
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of  8epl«mber,  in  the  year  of   our  Lord  one  thousand  eight  hundred        1^78. 
and  seTenty-aix,  entered  into  possession  and  control  of  the  said  line  of        Lloyd 
nilwaj  from  the  boundary  line  to  Saint  John,  and  the  appurtenances  *** 

bekmging  to  the  same,  including  the  Robertscai  property,  the  feiry  'railway 
property  and  the  said  two  ferry  steamers,  and  since  that  time  they  as  Co. 
sach  receivers,  under  the  direction  of  the  said  Court,  have  opemted 
the  ssid  railway  and  used  the  said  Robertson  property  in  connection 
therewith,  running  the  said  ferry  steamers  and  using  the  said  ferry 
property  as  before,  and  also  using  the  said  Oarleton  Branch  Railway 
under  the  said  agreement  The  plaintiff  supplied  coals  to  the  d^end- 
ants  the  Conflolidated  European  and  North  American  Railway  Com- 
pany, which  they  used  in  working  the  line  and  did  not  pay  for  the 
same,  and  the  )>kintiff  recovered  a  judgment  therefor  in  this  honor- 
able Court  and  issued  a  writ  of  Fitri  Fticias  to  the  Sheriff  of  Saint 
John,  which  was  on  the  third  day  of  February,  A.  D.  1877,  placed  in 
the  hands  ol  the  said  sheriff. 

22.  On  the  twenty-sevenih  day  of  February,  in  the  year  of  our 
lord  one  thousand  eight  hundred  and  seventy-seven,  long  anterior  to 
whi^  time  the  interest  on  the  bonds  secured  by  the  mortgage  men- 
ti(med  in  paragraph  1 1  was  overdue  and  unpaid,  under  and  by  virtue 
of  the  said  writ  and  also  divers  executions  issued  against  the  defend- 
ants, **'  The  European  and  North  Am^can  Railway  Company  for  Ex- 
tension from  Saint  John  Westward  "  and  '^  The  Consolidated  European 
and  North  American  Railway  Company,"  and  addressed  to  the  Sheriff 
of  the  City  and  County  of  Saint  John,  the  said  sheriff  dnly  levied  on 
and  sold  at  sheriff's  sale  on  that  day,  at  the  City  of  Saint  John,  all 
the  tight^  title  and  interest  of  the  said  two  companies  in  and  to  the 
add  two  steam  ferry-boats,  "  Ouangondy  "  and  "Western  Extension," 
aad  also  in  and  to  the  property,  rights  and  privileges  conveyed  or 
demiBed  by  the  said  lease  set  forth  in  section  seven,  and  at  such  sale 
the  two  steamers  were  bought  by  the  plaintiff,  J.  Collins  Lloyd,  and 
the  said  sheriff  did  execute  and  deliver  to  the  said  plaintiff*  bills  of 
Bale  of  such  boats  in  accordance  with  the  Merchant  Shipping  Act, 
wludi  bills  of  sale  were  duly  recorded  at  the  custom  house  in  the  }K>rt 
of  Saint  John,  where  the  same  remained  restored  as  aforesaid  on  the 
fint  day  of  Mordi  last,  when  the  said  plaintiff  went  into  possession  of 
the  same. 

23.  At  the  said  sheriff's  sale  one  John  O'Grady  jnirchased  the  right 
and  title  of  the  said  two  companies  in  and  to  the  said  ferry  property, 
and  it  is  admitted  for  the  purposes  of  this  case  that  the  plaintiff  is 
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^Q^^ now  the  owner  of  all  the  right  and  title  to  such  property  which  was 

Llotd       sold  by  the  sheriff  to  the  said  John  O'Grady. 
^'  24.  No  bill  of  sale  or  transfer  of  the  said  steamers  under  the  Mer- 

Bailway^   chant  Shipping  Act,  except  that  made  by  the  said  sheriff*  as  aforesaid, 
Co.  was  ever  made  or  registered  at  the  registry  of  the  port  of  Saint  John, 

but  "  The  European  and  North  American  Railway  Company  for  Ex- 
tension from  Saint  John  Westward  "  at  the  date  of  the  said  sheriff's 
sale  were  the  sole  registered  owners  of  the  said  two  ferry  steamers, 
and  so  i^mained  imtil  the  registry  of  the  bills  of  sale  from  the  said 
sheriff*  to  the  plaintiff 

25.  It  is  admitted  that  except  so  far  as  the  said  two  mortgages  set 
out  in  sections  eleven  and  fifteen,  and  the  articles  of  consoHdation 
set  out  in  section  thirteen,  and  the  Acts  passed  in  confirmation  thereof, 
some  or  all  of  them,  may  by  agreement  or  operation  of  law  have  trans- 
ferred the  title  of  "The  European  and  North  American  Railway  CJom- 
pany  for  Extension  from  Saint  John  Westward"  and  "The  ConsoH- 
dited  European  and  North  American  Railway  Company  "  to  the  said 
two  steam  ferryboats  and  ferry  property,  or  created  an  equitable 
charge  thereon  or  trust  therein,  no  transfers  have  been  made  except 
by  the  said  sheriff*  as  aforesaid. 

26.  The  points  for  decision  are  these  : 

1.  Were  the  said  ferry  steamers  and  property  liable  to  be  taken  in 
execution  against  "  The  European  and  North  American  Railway  Com- 
pany for  Extension  from  Saint  John  Westward  "  or  against  "  The 
Consolidated  European  and  North  American  Railway  "  1 

2.  Is  the  ferry  propeiiy  sold  by  the  said  sheriff  and  transferred  to 
the  said  John  O'Grady  as  aforesaid  subject  in  law  or  equity  to  either 
of  the  two  said  mortgages  1 

3.  Does  the  purchaser  of  the  feiTy  property  sold  by  the  said  sheriff 
and  transferred  to  the  said  John  O'Grady  as  aforesaid  take  the  same, 
subject  to  any  and  what  claim  legal  or  equitable  under  the  facts  above 
stoted. 

Feb.  7.  Palmer,  Q.  (7.,  Weldon,  Q.  (7.,  Fraaer,  Q,  C,  and  E,  L 
Wetmore  argued  for  the  plaintifT. 

SkinTteVy  Q,  0.,  for  the  defendants,  The  Consolidated  Euro- 
pean and  North  American  Railway  Company  and  defendant 
Smith. 

Geo,  F,  Gregory  for  defendants  Kay  and  Burpee. 

Palmery  Q.  0.,  in  reply. 

The  following  cases  and  authorities  were  cited:  Doolanw 
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Midland  Railway  Cor^  Howe  v.  Freeman  ;*  Jonies  v.  Richard-  ^S78« 
«m/  Holr<yyd  v.  MarahaU;*  Moody  v.  Wright,^  Mogg  v.  Llo^d 
Saier,"«    Goie  v.    Bumell;^   Tapjield  v.   Hilraanf  Lunn  v.  *'* 

riomtcm;'  E.  &  K  A.  Ry,   Co!y  v.  TAomoa/*  Doe  e®  dem.     rxilwIt  * 
iTcrr  V.  Wetmore  ;"  Max.  Stat.  190,  200  ;  Harrington  v.  i^ry  ;>*     ^• 
Hubbard  v.  Johnstone;^   Wickham  v.  JV.  5.<fc  Canada  R'y 
CoJy;^'  Eyre  v.  McDonald;'^  WUbyv.  WestCoi-wwaU  RJy  CoJ* 
Lacon  v.  lAffen ;"  Benj.  Sales  ss.  76,  84. 

Cur.  adv.  mUt 

Allen,  C.  J.  The  European  and  North  American  Railway 
Company  for  Extension  from  Saint  John  Westward,  was  in- 
corporated by  the  Act,  27  Vic,  c.  43,  with  authority  "  to  locate 
and  construct,  and  finally  complete,  alter  and  keep  in  repair,  a 
railroad  with  one  or  more  sets  of  rails  or  tracks,  with  all  suit- 
able bridges,  tunnels,  viaducts,  turnouts,  culverts,  drains  and 
other  necessary  appendages  from  the  City  of  Saint  John,  in  the 
County  of  Saint  John  westward,  to  the  boundary  of  the  United 
States." 

The  10th  section  enacts  that  "  the  directora  of  the  company 
may,  from  time  to  time,  by  deed,  subject  and  charge  in  such 
manner  as  they  think  fit,  the  said  railroad,  and  the  future  lands, 
goods  and  other  property  and  effects,  tolls,  income  and  profits 
whatsoever  of  the  said  company ;  ♦  ♦  ♦  and  every  deed  so 
executed,  shall  have  as  full  effect  and  be  as  binding  and  con 
dasive  on  the  company,  and  the  directors  of  the  company, 
as  if  the  terms  and  provisions  of  such  deed  were  by  this 
Act  of  Assembly  expressly  enacted  and  made  binding  and  con- 
duaive  accordingly." 

The  Act  30  Vic,  c.  12,  s.  2  (passed  17  June,  1867),  enacts 
that  "  The  European  and  North  American  Railway  Company 
for  Extension  from  Saint  John  Westward,  may*  issue  bonds  or 
securities  for  money,  and  may  secure  the  payment  of  the  same 


'  2App.  Gas.  792,  805.  '  14  Gray  (Mass.)  566.  >  10  Mete.  481. 

MO  H.  Lu  191.  »  13  Mete.  17.  •  3  M.  &  W.  195. 

'  7  Q.  B.  850.  ■  6  M  &  G.  245.  »  1  C.  B.  379. 
"  1  Pujp.  42.                          "3  All.  140.  »  2  Bing.  180 

"3T«i]it205.  "  L.  R.  IP.  C.  C.  64,  »  9  H.  L.  C.  619. 

"2H.&N.702.  "  32  L.  J.  Ch.  25. 
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1878        by  mortgage  upon  its  capital  stock,  the  ixmuI,  the  stations, 
Lloyd       station  houses,  rolling  stock  and  its  other  property  and  fran- 
chises, etc." 

After  this,  on  the  1st  July,  1867,  the  company  executed  the 
Co.  mortgage,  set  out  in  the  case,  to  Samuel  Leanard  Tilley  and 

J.  Edgar  Thompson  in  trust  for  the  creditors  of  the  Company, 
This  mortgage  recites  that  the  company  "  has  located  and  resol- 
ved to  construct,  and  is  now  constructing  its  said  line  of  railway 
from  the  City  of  Saint  John,  westward,  etc."  and  that  being 
autboiized  to  raise  money  for  completing  the  construction  of 
their  said  i-ailway  between  the  terminal  points  aforesaid,"  they 
had  resolved  to  borrow  a  sum  of  money,  and,  in  order  to  secure 
payment  thereof,  to  make  "  a  mortgage  of  its  railway  from  the 
said  City  of  Saint  John  to  the  eastern  boundary  line  of  the 
State  of  Maine,  together  with  all  its  rights,  liberties,  franchises, 
privileges,  easements,  appurtenances  and  all  equipments  of 
every  kind  and  description  now  existing,  and  also  cdl  ivhich  it 
rmiy  Itermfter  acquirey  which  said  mortgage  shall  be  a  fast 
mortgage  and  lien  on  all  of  the  line  of  railway  of  the  company 
between  the  terminal  points  aforesaid,  with  aU  its  rights,  fnm- 
chtses,  easements,  appurtenances  and  equipments  aforesaid." 
The  granting  part  of  the  mortgage  declares  that  the  company 
do  gmnt,  etc.,  all  their  right,  title  and  interest  in  and  to  "all 
and  singular  the  continuous  railway  and  right  of  way  ovar 
which  the  same  is  of  may  be  constructed,  built  and  completed, 
or  to  be  hereafter  bmilt,  constructed  and  completed  in  accfyrdr 
ance  with  the  location  heretofore  made,  or  as  the  same  may  be 
changed  in  any  part,  and  finally  located  and  completed,  situated 
in  the  Province  of  New  Brunswick,  extending  from  the  City 
of  Saint  John,  westward,  to  the  boundaiy  line  of  the  United 
States,"  and,  also,  all  locomotives,  etc,,  and  other  equipments 
and  rolling  stock,  and  all  rights,  etc.  '*  to  the  said  line  of  rail- 
way between  the  said  terminal  points,  and  all  other  rights  and 
things  necessary  to  build,  continue  and  operate  the  said  line  of 
railway." 

At  the  date  of  this  mortgage,  the  railway  was  "  located  "  and 
in  course  of  construction,  from  Faii-ville,  in  the  Parish  of  Lan- 
caster, westerly,  and  when  completed  and  opened  for  tmffic  in 
December,  1869,  its  eastern  terminus  was  at^  Fairville :    thal^ 
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may  tiierefore  be  assumed  to  have  been  one  of  the  tei^nmti  of       1S78. 
tfae  line  of  railway  which  the  company  declare  in  the  mortgage       Lloyd 
ttey  had  "  located  and  resolved  to  construct,"  and  would  conse-         ^• 
quently  be  the  railway  which  they  intended  to  mortgage,  and    'railway 
did  mortgage  to  secure  the  money  borrowed,  and  it  would  be     ^• 
tbe  appurtenants  and  equipments  to  that  line  of  railway  only, 
whidi  would  pass  to  the  mortgagees. 

I  am  by  no  means  satisfied  that  the  company,  under  their 
charter,  had  not  authority  to  build  a  railway  beyond  the 
dividii^  line  between  the  city  and  the  Parish  of  Lancaster. 
I  doubt  whether,  by  the  words  "  from  the  City  of  Saint  John," 
the  Legislature  intended  that  the  company  should  terminate 
their  railway  at  the  extreme  territorial  limits  of  the  city  —  a 
point  some  four  miles  distant  from  the  place  which,  in  ordinary 
pariaace,  is  called  the  City  of  Saint  John  —  the  place  to  and 
from  which  a  great  proportion  of  the  passengers  and  freight  to 
he  carried  on  the  railway,  would  necessarily  require  to  be  con- 
veyed. In  the  view,  however,  which  I  take  of  tiie  mortgage,  it 
is  onnecessary  to  determine  this  question. 

In  April,  1870,  the  Carleton  Branch  Railway  Company  was 
incorporated  by  the  Act  33  Vic,  c.  39,  with  authority  to  con- 
struct a  railroad  "  from  deep  water  at  any  point  in  Carleton,  on 
the  western  side  of  the  harbor  of  Saint  John,  over  the  most 
pneticable  route  to  the  European  and  North  American  Rail- 
way, at  or  near  Fairville,  in  the  Parish  of  Lancaster." 

A  line  of  railway,  about  four  miles  in  length,  was  built  by 
the  Carleton  Branch  Railway  Company,  from  a  point  in  Carle- 
ton, to  connect  with  the  defendants'  railway  at  Fairville.  It  is 
not  stated  when  the  European  and  North  American  Railway 
Company  got  the  control  of  this  branch  line,  but  it  is  stated 
that  it  has  always  been  operated  by  them,  or  by  the  Consoli- 
dated European  and  North  American  Railway  Company  in 
connection  with  their  railway. 

In  Hay,  1871,  the  European  and  North  American  Railway 
Company  leased  from  the  Corporation  of  Saint  John  for  a  term 
of  twenty  years,  the  exclusive  right  of  ferriage  across  the  har- 
bor, from  the  foot  of  Princess  Street  on  the  easterly  side,  to 
Rodney  Wharf  on  the  western  side,  and  also  the  floats  and 
other  appurtenances  to  the  ferry  slips  on  both  sides  of  the  har- 
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1878        bor,  and  a  wharf  at  the  ferry  slips  on  each  side;  and,  in  August, 
Lloyd       1871,  they  purchased  from  John  Robertson  a  property  in  Carle- 
^'  ton,  extending:  from  low  water-mark  to  the  terminus  of   the 

Company     Carleton  Branch  Railway,  and  laid  down  a  track  to  the  outer 
Co.  end  of  the  wharf,  at  the  ferry  floats,  thereby  making  a  con- 

tinuous line  of  railway  from  the  end  of  the  wharf  in  Carleton, 
at  which  the  ferryboats  land,  to  the  boundary  line  of  Maine. 

In  October,  1871,  the  European  and  North  American  Rail- 
way Company  also  purchased  a  steam  ferryboat  from  the  Cor- 
poration of  Saint  John ;  and  in  May,  1872,  they  built  another 
steam  ferryboat,  both  of  which  were  registered  in  their  names, 
as  owners  under  The  Merchant  Shipping  Act,  and  which  boats 
were  used  by  them  for  the  conveyance  of  passengers  and  freight 
across  the  harbor,  in  connection  with  the  railway. 

In  October,  1872,  an  agreement  was  entered  into  between 
The  European  and  North  American  Railway  Company  for 
Extension  from  Saint  John  Westward  and  The  European  and 
North  American  Railway  Company  of  the  State  of  Maine  for 
consolidating  their  stock  and  forming  one  corporation  under 
the  name  of  the  Consolidated  European  and  North  American 
Railway  Company,  on  certain  conditions.  This  agreement  was 
confirmed  in  1875  by  an  Act  of  the  Parliament  of  Canada,  38 
Vic,  c.  71,  of  the  Local  and  Private  Acts,  which  declared  that 
the  new  company  should  be  called  and  known  as  "  The  Conso- 
lidated European  and  North  American  Railway  Company." 

Before  the  confirmation  of  this  agreement,  viz.,  on  the  5th 
December,  1872,  the  second  mortgage  set  out  in  the  case  was 
given  to  Samuel  F.  Hersey  and  the  defendant,  Benjamin  E. 
Smith,  by  The  Consolidated  European  and  North  American 
Railway  Company,  or,  rather,  in  that  name. 

The  first  question  for  determination  is,  whether  the  ferry- 
boats and  ferry  property  were  liable  to  be  seized  and  sold  under 
the  plaintiff's  execution  against  The  European  and  North  Ameri- 
can Railway  Company  or  The  Consolidated  European  and  North 
American  Railway  Company,  and  this  depends,  in  part,  upon 
the  construction  to  be  put  upon  the  mortgage  of  the  1st  July, 
1867,  and  whether  property  acquired  by  the  company  for  the 
puiposes  of  the  railway  af tei  that  date,  will  pass  to  the  mort- 
gagee.   At  law,  a  bill  of  sale  or  conveyance  cannot  pass  the 
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property  in  goods  which  are  not  in  existence,  or  which  do  not  ^^78 
belong  to  the  grantor  at  the  time  the  deed  was  given :  Liinn  v.  Li^td 
Thornton  ;*  though  in  equity,  such  a  contiuct  would  operate  to  e.  &\.  a. 
transfer  to  the  vendee  the  beneficial  interest  in  the  property  as  Railway 
soon  as  it  was  acquired  by  the  grantor,  and  the  grantee  might 
enforce  specific  performance  of  the  contract :  Holroyd  v.  Mar- 
shoM,^  It  is  only  as  part  of  the  "  equipments  "  of  the  railway, 
that  the  mortgagees  could  acquire  any  equitable  right  to  the 
ferryboats;  and  I  think  it  was  only  the  existing  and  future 
equipments  of  the  line  of  milway  mortgaged,  that  the  company 
agreed  to  transfer;  and  that  was  the  railway  they  had  then 
located  and  were  constructing,  viz.,  from  Fairville  to  the  boun- 
dary line.  It  does  not  appear  that  at  that  time  they  contem- 
plated an  extension  of  their  line  to  Carleton  (possibly  their  Act 
of  Incoporation  did  not  authorize  it),  without  which  the  ferry- 
boats clearly  could  not  be  any  part  of  the  equipments  of  the 
railway,  and  were  not  "  required  for  its  proper  operation  and 
maintenance."  But  apart  from  this,  the  title  to  the  ferryboats 
could  not  have  passed  under  this  mortgage,  even  if  they  had 
been  in  existence  at  the  time,  the  provisions  of  The  Merchant 
Shipping  Act  relative  to  the  mortgage  of  vessels  not  having 
been  complied  with.  Neither  do  I  think  the  wharves,  floats, 
etc,  conveyed  to  the  Railway  Company  by  the  Corporation  of 
Saint  John  passed  to  the  mortgagees.  The  proper  construction 
of  the  tenth  section  of  the  Act  of  incorporation,  in  my  opinion, 
is,  that,  from  time  to  time,  as  the  company  acquired  future 
lands  and  goods  they  might  mortgage  them ;  but  not  that  any 
lands  or  property  they  might  acquire  after  the  date  of  the  mort- 
gage, immediately  vested  in  the  mortgagees  by  force  of  the 
words  of  the  Act,  without  any  further  conveyance  or  act  of  any 
kind  on  the  part  of  the  company,  I  do  not  deny  the  power  of 
the  Legislature  to  authorize  after  acquired  property  to  be 
transferred  in  the  manner  contended  for  here ;  but  inasmuch 
as  such  a  mode  of  conveyance  would  conflict  with  the  rule  of 
law  "  that  a  man  cannot  grant  or  charge  that  which  he  hath 
not:"  Bac.  Abr.  "Grant"  [D]  2;  it  would  require  very  clear 
and  unambiguous  words  in  the  Act  to  shew  that  such  was  the 
intention ;  which  words,  I  think,  are  wanting  in  this  Act. 
>  1  C.  B.  379.  «  10  H.  Ld.  G.  191;  9  Jiir.  N.  S.  213. 
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^^7^  It  would  also  tend  to  defeat  the  provisions  of  the  Registry 

Lloyd       ^^t,  to  put  such  a  construction  on  the  words  of  the  tenth  sec- 

E.  ft  N.  A.  tion.  One  great  object  of  the  Registry  Act  is  to  give  notice  to 
RAttWAT  int^iding  purchasers  or  mortgagees  of  property,  of  the  state  of 
the  title,  so  that  they  may  know  whether  they  can  safely  in- 
vest their  money  in  it ;  and,  therefore,  to  allow  a  title  to  land 
to  pass  by  a  conveyance  executed  and  recorded  before  the  title 
was  acquired  by  the  grantor,  would  be  a  surprise  on  a  subse- 
quent purchaser  or  mortgagee,  against  which  (unless  he  had 
notice)  he  would  have  no  power  to  guard  :  2  Smith's  L.  C.  558. 
But,  in  addition  to  these  objections,  this  mortgage  does  not 
profess  to  convey  any  land  or  real  property  but  that  which  the 
company  then  owned.  It  conveys  all  the  right,  title  and  inter- 
est of  the  company  in  and  to  "  all  and  singular  the  continuous 

V  railway  and  right  of  way  over  which  the  same  is  or  may  be 

constructed,  built  and  completed,  or  to  be  hereafter  built,  con- 
structed and  completed  in  axxwdance  with  the  location  hereto- 
fore made,  or  as  the  same  may  be  changed  in  any  part,  and 
finally  located  and  completed,  situated  in  the  Province  of  New 
Brunswick,  and  extending  from  the  City  of  Saint  John,  west- 
ward, eighty-eight  miles,  to  the  boundary  line  of  the  United 
States ;  together  with  all  the  railway,  ways,  right  of  way,  sta- 
tion houses,  etc.,  and  all  buildings  held  and  acquired,  and  con- 
structed for  use  in  connection  with  said  line  of  railway  or  the 
business  thereof,  and  all  land  and  ground  on  which  the  same 
may  stand  or  be  connected  with,  and  all  locomotives,  etc, 
between  the  terminal  points  aforesaid,  and  all  other  rights  and 
things  of  "  whatever  name  or  nature,  necessary  to  build,  con- 
tinue, hold  and  operate  the  said  line  of  railway.  To  have  and 
to  hold,"  etc. 

Now,  what  was  the  line  of  railway  which  the  company  at 
that  time  had  "  located,"  and  "resolved  to  construct?"  Clearlj', 
it  was  the  line  commencing-  at  Fairville  and  extending  westeriy. 
Fairville,  therefore,  was  one  of  the  "terminal  points"  referred 
to  in  the  mortgage,  as  descriptive  of  the  line  of  railway  in- 
tended to  be  conveyed.  If  it  should  be  argued  that  the  wonb, 
"or,  as  the  same  may  be  changed,  etc.,  and  finally  located," 
would  give  the  words  of  the  deed  a  more  extensive  constwe- 
tion,  I  would  answer,  that  those  words  must  bo  read  as  refer- 
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ring  to  a  change  in  the  line  of  railway  between  the  terminal  ^878. 
points  mentioned,  and  not  to  an  extension  of  the  line  beyond  Lloyd 
one  of  those  points.  F    &  *N    A 

The  ninth  condition  of  the  mortgage  declares,  as  follows :  "It     Railwav 
is  understood  and  agreed  *  ♦  ♦  that  any  and  all  ground,  lands     ^' 
or  buildings  acquired  by  said  company  hereafter  for  the  pur- 
poses of  this  road,  shall  become  and  be  subject  to  and  bound  by 
the  lien  of  this  mortgage  as  if  the  same  was  now  owned  by 
them,  and  especially  described  and  mentioned  herein." 

This  clause,  of  course,  cannot  operate  as  a  conveyance  of  any 
subsequently  acquired  property ;  it  is  only  an  agreement  which 
might  be  enforced  in  equity  to  carry  out  the  intention  of  the 
parties,  and  I  think  it  is  confined  to  lands,  etc.,  subsequently 
acquired  for  the  purposes  of  the  road  which  the  company  were 
then  building,  and  which  was  conveyed  by  the  mortgage,  viz. : 
the  road  from  Fairville,  extending  westerly ;  and  consequently 
that  it  would  not  include  the  ferry  property,  wharves,  etc., 
afterwards  purchased  by  the  company  from  the  Corporation  of 
Saint  John,  which,  in  fact,  were  a  continuation  of  The  Carle- 
ton  Branch  Railway.  This  property  would,  however,  vest  in 
"The  Consolidated  European  and  North  American  Railway 
Company,"  if  at  that  time  they  were  a  corporation  capable  of 
taking  and  holding  property  in  that  name,  but  which,  T  think, 
they  were  not. 

The  fifth  section  of  the  Act  incoi-porating  The  European  and 
North  American  Railway  Company  for  Extension  Westward, 
authorizes  them  to  make  connection  with  other  railway  com- 
panies within  or  without  the  Province,  either  by  leasing  their 
road  to  other  corporations,  "  or,  by  consolidating  the  stock  of 
their  road  with  that  of  another  railroad  company  upon  such 
terms  as  may  be  agreed  upon."  In  pursuance  of  this  pennis- 
sion  they  did  agree,  in  October,  1872,  to  consolidate  their  stock 
with  that  of  The  European  and  North  American  Railway  Com- 
pany of  the  State  of  Maine,  under  the  name  of  ''  The  Consoli- 
dated European  and  North  American  Railway  Company,"  as 
already  stated.  By  one  of  the  articles  of  the  agreement,  it  was 
declared  that  all  property  of  every  description,  and  all  rights 
Mid  privileges,  etc.,  belonging  to  either  company  should  vest  in 
the  Consolidated  Company. 
27 
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^^'*^  It  was  contended  that  the  Dominion  Act,  38  Vic,  c.  77,  cod- 

Lloyd       firming  the  agreement  was  idtra  vires — that  the  Parliament  of 
F    *  ^v         t-anada  had  no  power  to  legislate  on  the  subject.     If  this  is  the 
Ck)MPANY     correct  view,  then  clearly  there  is  no  such  corporation  as  "  The 
^^'  Consolidated  European  and  North  American  Railway  Company" 

in  which  the  title  to  the  property  which  belonged  to  the  Euro- 
pean and  North  American  Railway  Company  for  Extension 
Westward,  could  vest ;  for  the  company  had  no  power  to  change 
its 'corporate  name  without  the  authority  of  the  Legislature: 
Angell  and  Ames*  Corp.  s.  100.  But  assuming  that  the  Act  was 
not  ultra  vires,  still  the  question  might  arise  whether  it  had  a 
retrospective  operation  so  as  to  vest  the  title  of  any  property 
in  the  new  company  from  the  date  of  the  lutification  by  the 
stockholders  of  the  New  Brunswick  Company  and  Maine 
Company,  respectively,  according  to  the  16th  article  of  the 
agreement.  It  is  unnecessary,  however,  to  decide  this  question 
because  I  think  it  is  clear  that  until  there  was  a  legal  corpora- 
tion under  the  name  of  "  The  Consolidated  European  and 
North  American  Railway  Company,"  a  conveyance  of  property 
professing  to  be  made  by  a  company  in  that  name  would  be  of 
no  avail,  and  consequently  that  no  title  to  the  property  vested 
in  the  defendant,  Benjamin  E.  Smith,  under  the  mortgage  of 
the  5th  December,  1872,  the  result  of  which  would  be  that  in 
February,  1877,  when  the  executions  against  the  European  and 
North  American  Railway  Company,  and  the  Consolidatal 
Railway  Company,  were  placed  in  the  Sheriff's  hands,  the  title 
to  the  ferry  property,  wharves,  etc.,  was  in  one  or  other  of 
those  companies,  and  liable  to  the  executions.  I  therefore 
answer  the  questions  raised  by  the  special  case,  as  follows : 

1.  That  the  ferry  steamers  were  liable  to  be  taken  in  execu- 
tion, and  that  the  title  to  them  vested  in  the  plaintiff,  free  from 
either  of  the  mortgages  stated. 

2.  That  the  other  ferry  property  purchased  at  sheriff's  sale 
by  O'Grady,  and  now  held  by  the  plaintiff,  is  not  subject  to 
either  of  the  mortgages  set  out  in  the  special  case. 

Weldon,  J.,  concurred. 

Fisher,  J.,  also  concun-ed,  he,  however,  expressing  no 
opinion  upon  the  result  of  the  10th  section  of  the  Act  of 
Incorporation. 
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GILBERT,  Appellant,  v.  SMITH,  Respondent.  1878. 

SMITH,  Plaintiff  v.  GILBERT,  Defendant.  j^, 

[equity  appeal.] 
Lessor  and  Lessee — Covenant  to  renew  or  imy  valv/i  of  Indld- 
ings  as  valued  by  tioo  disinterested  persons — 
Who  to  appoint  valuers, 

A  building  lease  contained  the  following  covenant  :  '*  The  lessor,  for  himself, 
his  heirs  and  assigns,  doth  covenant  and  agree  to  and  with  the  said  lessee, 
his  heirs  and  assigns,  that,  at  the  expiration  of  this  lease,  the  buildings  on  the 
demised  premises  shall  be  valned  by  disinterested  persons,  and  he  will  then 
either  pay  for  them  at  such  valuation,  or  continue  tne  lease  to  a  further  term, 
at  the  same  annual  rent,  at  the  option  of  the  said  lessor."  Held,  that  as  the 
valuation  provided  for  was  not  an  arbitration,  but  a  mere  appraisement,  the 
IflBsor  could  himself  appoint  the  valuators,  so  long  as  they  were  disinterested. 

Appeal  from  the  following  decision  of  Allen,  C.  J.,  sitting  in 
Equity,  given  on  March  31st,  1877. 

"The  bill  in  this  case  was  filed  foi'  an  injunction  to  restrain 
the  defendant  from  issuing  an  habere  facias  on  a  judgment  in 
ejectment  recovered  against  the  plaintiff,  until  the  buildings  on 
the  land  for  which  the  action  of  ejectment  was  brought,  shall 
have  been  valued  by  valuers  chosen,  one  by  each  of  the  parties, 
and  in  case  of  their  disagreement,  until  they  shall  have 
chosen  an  umpire,  and  the  award  of  the  valuers  or  umpire 
as  to  the  buildings  shall  have  been  given,  and  the  amount  of 
sach  valuation  paid  by  the  defendant  to  the  plaintiff.  The 
plaintiff  is  the  assignee  of  two  leases  made  by  the  late  Richard 
Simonds  and  Charles  Simonds,  respectively,  which  expired  on 
the  first  of  May,  1874,  and  the  defendant  is  the  owner  of  the 
reversion  in  each  case.  Each  of  the  leases  contained  the  follow- 
ing covenant :  '  And  the  said  lessor,  for  himself,  his  heirs  and 
assigns,  doth  covenant  and  agree  to  and  with  the  said  lessee, 
his  heirs  and  assigns,  that,  at  the  expiration  of  this  lease,  the 
buildings  on  the  demised  premises  shall  bo  valued  by  disinter- 
ested persons,  and  he  will  then  either  pay  for  them  at  such 
valuation,  or  continue  this  lease  to  a  further  term,  at  the  same 
annual  rent,  at  the  option  of  the  said  lessor.' " 

After  the  expiration  of  the  leases,  the  plaintiff  and  defendant 
each  appointed  a  person  to  value  the  buildings,  but  they  were 
miable  to  agree  as  to  the  value.  The  plaintiff  then  named 
three  persons,  and  requested  the  defendant's  appraiser  to  select 
one  of  them  as  umpire,  to  determine  the  valuQ  \  but  he,  con- 
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1878        sidering  that  he  had  no  authority  to  appoint  an  umpire,  declined 
Gilbert      to  do  SO,  but  suggested  that  they  should  take  the  opinion  of 
»'•  one  or  two  persons  (and  he  named  one)  as  to  the  value  of  the 

Smith.       Jjuildings,  to   assist  them  in  their  judgment.     The  plaintiflTs 
appraiser,  however,  objected  to  this,  and  nothing  was  done.     In 
December  following,  the  defendant  gave  the  plaintiff  a  notice, 
stating,  that  as  the  appraisers  appointed  by  them  respectively, 
to  value  the  buildings,  had  failed  to  agree,  he,  in  order  to  cany 
out  the  covenant  in  the  lease,  had  appointed  two  competent  and 
disinterested  persons  (naming  them)  to  value  the  buildings,  and 
that  they  would  attend  for  that  purpose  on  a  day  named.     The 
plaintiff  protested  against  this,  claiming  that  he  had  the  right 
to  appoint  one  of  the  appraisei-s,  and  that  he  would  do  so  on  a 
certain   day,  and   notify  the  defendant.     The  two  appraisers 
appointed  by  the  defendant  made  a  valuation  of   the  build- 
ings  the   amount   of    which  the  defendant  tendered    to    the 
plaintiff,  but  he  refused  to  receive  it.     The  covenant  under 
wliich  the  question  arises  in  this  case  is  a  very  peculiar  one. 
The  defendant  contends  that,  as  it  is  entirely  the  covenant  of 
the  lessor,  he,  or  his  assigns,  has  the  right  to  appoint  the  valueni, 
and  that  the  tenant  has  nothing  to  say  in  the  matter,  provided 
the  pei-sons  appointed  are  disinterested.    I  am  not  able  to  bring 
my  mind  to  that  conclusion.     I  cannot  think  that  was  the  in- 
tention  of    the   parties.      It   is    a   rule   of  construction  that 
ambiguous  words  are  to  be  taken  most  8tix)ngly  against  the 
covenantor.     The  mode  of  valuing  the  buildings  is  in  the  nature 
of  an  arbitration,  and  I  think  it  is  a  case  unheard  of  that  one 
of  the  contending  parties  should  have  the  exclusive  right  to 
appoint  arbitrators.     An  arbitrator  is  a  person  selected  by  the 
mutual  consent  of  the  parties  to  determine  matters  in  contro- 
versy between  them  :     Russell  on  Awards,  105.     By  the  cov- 
enant in  this  case,  the  valuation  is  to  be  made  by  at  least  two 
persons,  and   notwithstanding  the  extreme    meagreness  and 
obscurity  of  the  language,  I  think  the  intention  of  the  parties 
to  the  lease  was  that  the  lessor  and  lessee  should  each  appoint 
an  appraiser.     But  suppose  they  should  take  that  course,  and 
the  appraisers  so  appointed  should  not  be  able  to  agree  upon 
the  value  of  the  buildings  (as  was  the  case  here)„  what  tinea 
is  to  be  done  ?    Can  the  appraisers  appoint  a  third  valuer  ?    I 
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think  they  can  not ;  no  power  is  given  them  to  do  so.    Arbi-        1S78. 
trators  cannot  appoint  an  umpire  unless  they  are  authorized  to     Gilbert 
do  BO  by  the  terms  of  their  appointment.     The  parties  to  this       smTtu. 
covenant  have  made  no  provision  for  such  a  contingency.  Then, 
is  the  lessor   bound  to  name  another  appraiser,  and  to  call 
apon  the  lessee  to  do  the  same,  in  order  that  they  may  value 
the  buildings  ?     Or,  has  he,  the  lessor,  performed  his  covenant, 
(assuming  that  he  only  had  the  right  to  appoint  one  appraiser) 
by  the  first  appointment,  and  how  often  is  he  bound  to  nomi- 
oate  an  appraiser,  and  call  upon  the  lessee  to  do  the  same,  in 
the  event  of  the  second  set  of  appraisers  being  unable  to  agree  ? 
I  must  confess  that  I  see  considerable  difficulty  in  any  view  of 
the  case.     Up  to  the  present  time  there  has  been  only  one  at- 
tempt to  value  the  buildings  by  valuei^  mutually  chosen,  and 
it  by  no  means  follows  that  two  new  appraisei^,  so  appointed, 
will  be  unable  to  agree  upon  a  valuation.  Without  saying  what 
I  ahould  do  in  case  two  other  persons,  to  be  appointed  by  the 
plaintiff  and  defendant  respectively,  (and  who  have  not  already 
fonned  any  opinion  as  to  the  value  of  the  buildings)  should  be 
unable  to  agree,  I  think  one  unsuccessful  attempt  to  value  them 
is  not  enough  to  satisfy  the  covenant.     The  defendant  should 
shew  that  he  lias  done  all  that  he  reasonably  could  do*to  obtain 
a  valuation  in  the  manner  in  which  I  think  the  covenant  con- 
templates.   It  is  the  "  buildings  "  only,  and  not  any  improve- 
ments or  supposed  improvements  the  plaintiff  may  have  made 
upon  the  land  that  are  to  be  valued,  and  there  should  not  be 
^y  great  difficulty  in  arriving  at  the  value  at  the  expiration 
of  the  lease,  if  the  appraisers  are  disposed  to  act  reasonably 
and  impartially.     For  the  present,  at  all  events,  I  think  the 
defendant  should  not  issue  the  Iiabere  facias  " 
The  notice  of  appeal  stated  the  following  grounds : 

1.  That  the  construction  of  the  covenants  in  the  leases,  men- 
tioned in  the  bill  of  complaint,  by  the  learned  Judge,  that  the 
lessor  and  lessee  should  each  appoint  an  appraiser,  is  incorrect. 

2.  That  the  lessor,  under  the  covenant,  is  bound  to  see  that 
the  buildings  are  valued  by  disinterested  persons ;  and  in  order 
to  fulfil  his  covenant,  it  is  necessary  that  he  should  have  the  ^ 
power  to  appoint  all  the  appraisers. 

3.  That  there  is  no  ambiguity  about  the  covenant.    The  . 
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lessor  clearly  covenanting  that  the  buildings  should  be  valued 
by  disinterested  persons,  and  there  being  no  directions  as  to 
who  should  appoint  the  appraisers,  the  power  of  appointment 
must  lie  in  the  party  whose  duty  it  is  to  have  the  buildings 
valued. 

4.  That  if  it  had  been  the  intention  of  the  parties  that  each 
should  appoint  an  appraiser  it  would  have  been  so  expressed, 
and  no  such  intention  can  be  gathered  from  the  words  of  the 
covenant. 

5.  That  the  plaintiff  had  the  opportunity  of  appointing  a 
disinterested  appraiser,  but  having  appointed  an  appraiser  who 
was  not  disinterested,  and  thereby  caused  the  difficulty,  he  is 
not  entitled  to  relief. 

6.  That  the  plaintiff  is  late  in  his  application,  it  should  have 
been  made  when  the  declaration  in  ejectment  was  served  on 
him. 

April  15.  Weldoiiy  Q.  C,  and  George  G.  Gilbert y  for  the 
appellant.  The  learned  Chief  Justice  was  wmng  in  treating 
this  as  an  arbitration,  which  only  arises  where  there  is  a  differ- 
ence. (Fisher,  J.  There  was  a  difference  here ;  if  they  agree, 
there  is  the  end  of  it.)  There  might  be  no  dispute,  as  the  lessor 
has  a  right  to  have  the  buildings  valued  before  exercising  his 
option  of  renewing.  This  was  simply  a  valuation.  (Duff,  J., 
i-eferred  to  Bos  v.  Hehlian}) 

The  covenant  is  that  of  the  lessor :  See  Leeds  v.  Burrows ;« 
Collins  V.  Collins,^  approved  of  in  Bos  v.  Helshan;  Lee  v. 
Heavingway  ;*  Scott  v.  Liverpool  Corporation  ;*  per  Parke,  B., 
in  Bland  v.  Crotvleyf  Foxvell  v.  Tranter;^  Colefniore  v.  Tyn- 
doll;*  Langstony.Langstonf  Robertson  v.  Frencli,^^  per  Loitl 
EUenborough ;  Hardii^ick  (Earl)  v.  Douglas.^^ 

The  rule  that  language  is  to  be  construed  most  strongly 
against  the  covenantor,  only  applies  where  all  other  rules  of 
construction  fail:  Doe  d.  My  at  v.  St.  Helen's  Railway  Co}- 
Suppose  one  sells  a  ship  and  agrees  to  send  it  to  another  in  a 
month  by  a  competent  man,  is  he  not  to  appoint  him  ? 


»  L.  R.  2  Exch.  72. 
*  3  N.  &  M.  860. 
'  3  H.  &  C.  461. 
w  4  Ea.  135. 


•^  12  Ea.  1. 

*  22  L.  J.  Chanc.  230. 
»  2  Y.  &  J.  618. 
"  7  CI.  &  F.  815. 


»  26  Beav.  306,  312. 
»  6  Exch.  529.  « 
•  2  CI,  &  F.  243. 
"  2  Q.  B.  37a 
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Here  the  parties  departed  from  the  usual  course,  and  it  must 
be  taken  to  have  been  their  intention  to  give  the  appointment 
to  the  lessor.  If  the  view  of  the  Chief  Justice  is  right,  a  valua- 
tion might  never  be  made ;  the  tenant  might  always  prevent  it. 

These  parties  were  disinterested ;  and  the  bill  does  not  allege 
the  contraiy. 

Where  a  covenant  is  in  the  alternative  as  this  is,  we  doubt 
if  the  Court  will  compel  specific  performance  by  an  injunction ; 
but  will  leave  the  parties  to  their  damages.  His  Honor  has 
imported  words  into  the  lease  which  are  not  there. 

Even  one  party  himself  may  be  an  arbitrator  if  both  parties 
agree :  Matthews  v.  Ollerton.^  (Duff,  J.  I  think  that  has  rather 
been  doubted.)     We  can  find  no  case  overturning  that. 

Grafton  v.  Eastern  Counties  RaUivay  Co,  ;*  Clarke  v.  Wat- 
wn,-*  Roberts  v.  B\iry  Commissioners*  were  also  cited. 

Skinner,  Q,  C,  for  respondent. 

There  is  no  distinction  between  valuers  and  arbitrators, 
fiussell  on  Arbitration,  p.  273  (lib.  ed.),  shews  that  a  valuer's 
functions  are  treated  as  of  a  judicial  character;  but  even  if  the 
question  were  entirely  new,  the  Court,  from  its  sense  of  right, 
would  so  decide. 

Th(j  simple  question  here,  is,  what  is  the  meaning  of  the 
covenant  ?  It  is  not  necessary  to  cite  cases  on  the  constniction 
of  contracts ;  but  I  will  say  this,  that  the  Court,  in  applying 
principles,  will  never  violate  the  principles  of  natural  justice. 
This  is  what  helps  to  distinguish  one  case  from  another.  This 
is  a  unique  covenant ;  its  like  was  probably  never  before  seen. 
We  must  get  at  the  meaning  of  the  parties.  The  lease  does 
not  say  who  is  to  appoint ;  and  as  it  is  our  buildings  which  are 
to  be  taken  it  would  be  more  just  that  we  should  appoint  the 
valuers.  That  the  landlord  should  take  our  property  at  a 
valuation  made  by  his  valuers  is  a  monstrous  proposition. 
Defendant  s  counsel  argues  as  if  the  lease  said  "  the  lessor  shall 
appoint,"  etc. 

(Duff,  J.  Suppose  the  covenant  was,  that  at  the  end  of  the 
term  the  lessor  should  pay  the  valuation,  would  it  not  be  a 
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*4Mod.206. 
'18C.B.  277. 


«  8  Ex.  699. 

*  L.  R.  4  C.  P.  755;  S.  C,  L.  R.  5  C.  P.  320. 
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^SIB        good  covenant  ?)    Yes ;  but  then  the  question  would  be  whether 
Gilbert     the  lessor  tendered  enough. 

^-  The  whole  lease  is  rather  a  suggestion  of  a  lease  than  a  lease, 

and  was  evidently  prepared  by  one  not  a  lawyer. 

What  does  a  further  term  mean?  I  submit  it  means  the 
same  as  the  former.  (Allen,  C.  J.  I  think  the  "  term  "  means 
whatever  the  term  is  in  the  former  lease.  Weldon,  J.  I  think 
the  same.     Fisher,  J.     I  am  of  the  same  opinion.) 

Next,  the  word  "shall"  may  be  read  "may";  the  Courts 
read  it  "  may,"  when  this  was  the  evident  intention  of  the  par- 
ties. The  main  object  of  the  covenant  is  not  to  value  the 
buildings,  but,  when  they  are  valued,  to  pay  for  them  or  renew. 

The  lessor  has  already  put  this  construction  on  the  covenant 
by  his  own  actions. 

Weldon,  Q,  C,  in  reply. 

Cur.  adv,  vidt 

The  following  judgments  were  now  delivered : — 

Duff,  J.  The  only  question  in  this  case  is,  as  to  the  con- 
struction which  should  be  put  upon  the  covenant  set  oot 
verbatim  in  the  judgment  of  the  learned  Chief  Justice,  and 
which  is  contained  in  the  leases  from  Charles  Simonds  and 
Richard  Simonds.  I 

The  plaintiff  in  his  bill  does  not  charge  that  tlie  two 
appraisers,  who  were  appointed  by  the  defendant,  and  who 
valued  the  buildings,  were  not  competent  or  that  they  were 
not  disinterested.  On  the  motion  for  the  injunction,  affidavits 
were  produced,  on  the  part  of  the  defendant,  of  their  qualifi- 
cations in  both  these  respects ;  and  no  attempt  was  made  on 
the  part  of  the  plaintiff  to  contradict  them.  Therefore,  it 
must  now  be  taken  as  clearly  established  that  the  appraisers 
who  were  appointed  by  the  defendant,  and  who  value<l  the 
buildings,  were  both  competent  and  disinterested. 

The  work  of  performing  the  covenant  was  upon  the 
defendant ;  and,  in  my  opinion,  he  shewed  that  he  had  per- 
formed it.  If  a  tenant  were  to  accept  a  lease  containing  ft 
covenant  on  the  part  of  the  lessor,  to  pay  at  the  expiration  of 
the  term,  the  value  of  the  buildings  which  the  lessee  should 
erect  upon  the  demised  premises  during  the  term,  without 
saying    how    such  value  should  be  ascertained,  there  wouW 
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be  nothing  illegal  in  such  a  covenant.     And  it  would  not  be     gilbert 
open  to  either  party,  at  the  end  of  the  term,  to  claim  that  the  v. 

value  should  be  ascertained  by  arbitrators,  one  of  whom  Smith. 
should  be  chosen  by  each  party.  The  landlord  would  be 
bound,  at  his  peril,  to  ascertain  the  value  and  tender  it  In 
the  covenant  under  consideration  the  defendant  undertook  to 
pay  the  value  of  the  buildings  to  be  ascertained  in  the  manner 
d^cribed  in  it.  Was  it  not  competent  for  the  lessee  to  accept 
a  lease  upon  these  terms  if  he  chose  ?  And  it  would  be  alike 
consistent  with  its  language,  and  with  sound  principles  of 
interpretation,  to  hold  that  when  the  burthen  of  its  perform- 
ance is  upon  the  landlord,  the  latter  did  not  intend  by  his 
covenant  to  place  it  in  the  power  of  the  covenantee  to  prevent 
him  from  performing  it.  At  all  events,  in  the  absence  of  a 
dearly  expressed  intention  to  that  effect,  we  ought  not  to  assume 
that  he  intended  to  do  so.  This  he  would  certainly  do  if  he 
covenanted  to  pay  such  an  amount  as  two  men  would  appraise 
the  property  at,  and  gave  the  covenantee  the  power  to  appoint 
one  of  them,  without  providing  for  the  appointment  of  an  ^ 

umpire. 

The  learned  Chief  Justice  speaks  of  the  language  of  the 
covenant  as  being  ambiguous,  but  I  fail  to  discover  any  ambi- 
guity in  it.  If  an  action  at  law  were  brought  upon  it  by  the 
plaintiff,  it  would  be  sufficient  for  the  defendant  to  allege  that 
he  had  performed  it  by  appointing  two  competent  and  disin- 
terested appraisers  who  had  valued  the  property,  and  that  he 
had  tendered  to  the  plaintiff  the  amount  of  their  valuation. 
Surely,  if  the  plaintiff  replied,  "You  did  all  that;  you  appointed 
two  appraisers,  each  of  whom  was  perfectly  competent  and 
entirely  disinterested ;  these  competent  and  disinterested 
naen  valued  the  property,  and*  you  have  offered  to  pay  me  the 
amount  of  their  valuation ;  but  I  did  not  appoint  one  of  them ; " 
such  a  replication  would  be  bad  in  law. 

Construe  it  strongly  as  we  may  against  the  covenantor,  and 
still  he  may  perform  this  covenant  as  long  as  we  confine 
ourselves  to  the  language  in  which  it  is  expressed.  But  as 
soon  as  we  attempt  to  import  language  into  it  which  the  parties 
themselves  have  not  used,  then  it  becomes  ambiguous;  and 
We  meet  with  difficulties  on  every  hand.  It  merely  provides 
28 
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for  the  valuation  of  the  buildings  by  "  disinterested  pei-sons; 
but,  if  we  add  the  words  "  one  to  be  named  by  each  party,"  we 
must  go  further  and  give  them  power  to  appoint  an  umpire ; 
otherwise  we  leave  it  in  the  power  of  the  covenantee  to  prevent 
the  covenantor  from  performing  his  covenant. 

The'  learned  Chief  Justice,  in  his  judgment,  recognizes  the 
diflBculty,  whilst  he  suggests  no  satisfactory  solution  of  it 
With  all  the  respect  which  I  invariably  entertain  for  any 
judgment  of  his,  it  seems  to  me,  that  by  regarding  the  appraise- 
ment "  as  in  the  nature  of  an  arbitration,"  he  has  himself  raised 
the  ambiguity  of  which  he  complains,  and  created  the  difficulty 
which  he  was  unable  to  solve.  Assuming  that  this  was  an 
arbitration,  then  the  right  of  each  party  to  name  one  of  the 
arbitratot^  would  seem  to  follow ;  but  it  is  not  so.  Hemming- 
way's  case  cited  in  note  to  Parks  v.  Smith '^  Leeds  v.  fiur- 
Tows,^  Collins  V.  Collins^  and  Bos  v.  Helshan*  are  authorities 
to  shew  that  an  arbitration  implies  previously  existing  disputes, 
and  that  a  covenant  of  this  kind  will  not  be  construed  as  an 
agreement  to  submit  to  arbitration. 

The  Master  of  the  Rolls  in  Collins  v.  Collins  says:  "An 
arbitration  is  a  reference  to  the  decision  of  one  or  more  persons, 
either  with  or  without  an  umpire,  of  some  matter  or  matters 
in  diflTerence  between  the  parties.  It  is  very  true  that  in 
one  sense  it  must  be  implied  that  although  there  is  no  existing 
diflTerence,  still  that  a  difference  may  arise  between  the  parties, 
yet  I  think  the  distinction  between  an  existing  difference  and 
one  which  may  arise  is  a  material  one  and  one  which  has  been 
very  properly  relied  upon  in  the  case."  In  that  case  the  parties 
had  entered  into  a  contract  to  purchase  a  brewery  and  plant  at 
a  price  to  be  fixed  by  arbitrators  who  were  to  choose  an  umpire 
before  entering  upon  the  valuation.  No  difference  having 
existed  at  the  time  this  contract  was  made,  it  was  held  not  to  be 
an  agreement  to  submit  to  arbitration  under  18  Vic,  c  125. 

The  language  of  that  contract,  it  will  be  observed,  goes  much 
beyond  that  in  which  this  covenant  is  f mmed ;  and  I  am  of 
opinion  that  we  are  not  warranted  in  construing  this  as  in  the 


»  15  Q.  B.  305.      »  12  East,  1.       •  26  Beav.  306.        *  L.  R.  2  Exch.  72. 
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nature  of  an  arbitration.     And  I  think  that  the  appeal  ought       ^^^S- 
to  be  allowed.  Gilbbrt 

Weldon,  Fisher  and  Wetmore,  JJ.,  concurred.  Smith. 

Allen,  C.  J.  I  think,  upon  further  consideration,  that  I 
was  wrong  in  treating  the  covenant  in  this  case  as  an  agree- 
ment to  refer  the  valuation  of  the  buildings  to  arbitration.  I 
was,  to  some  extent,  led  into  this  error  by  the  course  which  the 
parties  took  at  the  expiration  of  the  lease,  of  each  appointing 
a  person  to  value  the  buildings,  that  being  the  usual  course  of 
proceeding  under  the  covenant  contained  in  building  leases  to 
renew,  or  pay  for  improvements. 

The  construction  put  upon  the  covenant  by  my  brother  Duff, 
is  no  doubt  the  correct  one.  The  valuation  provided  for  is  not 
an  arbitration,  but  a  mere  appraisement.  It  is  not  in  every 
case  where  two  parties  intend  to  be  concluded  by  the  decision 
of  a  third  person,  that  such  third  person  is  an  arbitrator.  He 
is  not  an  arbitrator  in  the  proper  sense,  unless  there  have  been  • 
differences  between  the  parties  on  the  point  previous  to  their 
submitting  it  to  his  decision :  Russ.  on  Awards,  42.  The  case 
of  Coram  v.  Wheten^  recognizes  the  distinction  between  an 
arbitration  and  an  appraisement. 

The  judgment  must   be  reversed,  and  the  case  remitted  to 
the  Court  below  to  refuse  the  injunction.' 


TRUEMAN,  Surviving  Administrator  of  Estate  of  R,  M.       ists 


Dixon  v.  Wood.  •^"^• 

Ifew  trial — Where  cause  tried  as  undefended — Te'i^ms  imposed 
on  granting  new  trial. 

Where  a  canae  was  regularly  tried  as  an  undefended  cause,  but  defendant  was 
myt  gaUty  of  negligence  in  not. being  present,  a  new  trial  was  granted  on 

♦«i»  .  I  »  ^X ^    -  -f ■*•-   ^t  i.\^^  X^_1     ^_.J    .£  _._r_x* xl 1* J.1 / ^ 


terms  of  payment  of  costs  of  the  trial,  and  of  resisting  the  application  (except- 
ing costs  of  affidavits),  and  on  defendant  paying  into  Court  the  amount  of  the 
▼erdict  or  ^^ving  security,  plaintiff  to  have  liberty  to  change  venue. 


This  case  having  been  tried  at  the  Saint  John  Circuit  in 
March,  1877,  as  an  undefended  cause,  Tack,  Q.C,  for  the  defend- 
ant, in  Easter  Term  following,   moved  for  a   new  trial  on 

>  4  AUen  293. 
*  The  Court  stated  that  they  would  consider  as  to  costs,^  md  sAbsequentl  v 
gnmted  the  appellant  his  costs  of  appeal. 
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affidavits,  which  di8clo.sed,  as  a  defence  to  the  action,  a  settle- 
ment between  defendant  and  the  deceased  administrator,  and  a 
release  from  him.  The  affidavits  also  made  it  appear  that  the 
defendant,  who  lived  at  Sackville,  was  relying  upon  his  attor- 
ney to  send  him  word  when  to  come  to  St.  John  to  attend  the 
trial ;  that  there  were  a  large  number  of  causes  standing  ahead 
of  this,  but  in  consequence  of  their  being  a  run  on  tiie  docket, 
this  case  was  reached  and  tried  before  the  defendant  could  get 
word  and  be  present.  He  cited  McLean  v.  McDoncdd,^  The 
Court,  after  taking  time  to  consider,  granted  a  rule  nisi,  with  a 
condition  that  in  case  the  rule  should  be  made  absolute,  the 
defendant  should  pay  the  costs  of  the  trial  and  of  opposing  the 
application,  and  also  pay  into  Court  the  amount  of  the  verdict. 

Juno  15,  1878.  E.  L,  Wetmore  and  JET.  C,  Macm(magle 
shewed  cause,  citing  Gibson  v.  Stead/man^  They  also  read 
affidavits. 

Palnier,  Q,  C,  was  heard  in  support  of  the  rule. 

Cur.  adv,  vidt 

The  judgment  of  the  Coui-t  was  now  delivered  by 

Allen,  C.  J.  We  think  the  verdict  should  be  set  aside  on 
terms, — payment  of  the  costs  of  the  trial,  the  costs  of  resisting 
this  application,  but  not  of  the  affidavits,  and  on  the  defendant 
paying  into  Court  the  amount  of  the  verdict  or  giving  security 
to  the  satisfaction  of  the  clerk,  and  the  plaintiff  to  have  liberty 
to  change  the  venue  if  he  please.  On  these  terms  the  rule  will 
be  absolute. 

Judgment  accordingly. 


1878.  MOSS  V,  KIRKPATRICK. 

June.        Insolvent  Act  of  1875 — Fraud — Where  charged  in  ad>ian 
against  insolvent — Judgment  by  default — Hotv 
to  proceed  next. 

In  an  action  brought  by  plaintiff  a^unst  defendant  (an  insolvent),  the  declara- 
tion charged  defendant  tnth  fraud  under  section  136  of  the  Insolvent  Act  of 
1875,  and,  interlocutory  judgment  having  been  signed,  a  motion  was  made  for 
an  order  for  a  "writ  of  enquiry  to  issue  to  assess  the  damages,  and  for  the 
Court  to  pvononnce  judgment  on  the  fraud ;  but,  Neld^  that  the  Court  had 
no  authority  to  make  any  such  order. 

QuctrCt  as  to  what  is  the  proper  course  to  pursue  in  such  a  case. 


»  Stev.  Dig.  288. 


» fl  Kerr,  Mfi., 
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ThiA  action  was  brought  to  recover  the  amount  of  a  debt  due  1878 
by  the  defendant  to  the  plaintiff,  and  charging  the  former  with  mo&s 
faud  under  section  136  of  the  Insolvent  Act  of  1875.    Inter-  v. 

locutory  judgment  by  default  having  been  signed,  on  Kirkfatrick 

June  11,  George  F,  Gregory  moved  for  an  order  for  a  writ  of 
enquiry  to  issue  to  assess  the  damages,  and  for  the  Court  to 
pronounce  judgment  on  the  fraud.  He  cited  section  136  of  the 
Insolvent  Act,  and  Jortes  v.  Bijeau}  (Wetmore,  J.,  referred  to 
Tidd  Pr.  (8th  ed.),  494,  623.) 

Cur,  adv.  vvdL 
The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.  We  think  we  have  no  authority  to  make  any 
such  order  as  is  asked  for  in  this  case.  The  137th  section  of 
the  Insolvent  Act  directs  (or  professes  to  do  so)  what  the  plain- 
tiff is  to  do  in  a  case  of  this  kind ;  and  we  cannot  undertake  to 
direct  him  as  to  the  proceedings  which  he  ought  to  take  to  put 
himself  in  a  position  to  prove  the  charge  of  fraud.  The  rule 
will  be  refused. 

Rule  refused. 

WARD  ET  AL.,  Appellants,  v.  PARKHILL,  Respondent.         jg^g 
PARKHILL,  Plaintiff,  v,  WARD,  Defendant.  Ju^. 

Practices-New  trial — Wliere  Judge  not  asked  to  submit  ques- 
tions to  jutT/, 

In  trespan  for  assault  on  ^lainti£f,  while  in  the  act  of  driving  oif  a  highway  into 
defendant's  land,  the  highway  being  blocked  by  snow,  defendant's  counsel 
asked  the  Judge  what  direction  he  should  give  the  jury,  and  on  the  Judge 
stating  how  he  wonld  direct,  no  objection  was  taken  to  the  proposed  charge, 
nor  was  the  Judge  asked  to  leave  any  question  to  the  jury,  and  the  counsel 
did  not  address  the  jury  :  Held,  that  defendant's  counsel  was  precluded  from 
Afterwards  objecting  that  certain  questions  were  not  suboiittea. 

Appeal  fix)m  the  Queen's  County  Court  The  action  was 
trespass  for  assault,  brought  by  plaintiff  for  defendants'  having 
stopped  him  from  going  through  their  land  in  the  winter,  the 
highway  being  impassable  by  reason  of  the  snow.  In  con- 
sequence of  the  ground  upon  which  the  decision  of  the  Court 
in  giving  judgment  on  the  appeal  is  based,  as  will  appear  from 
reading  the  judgment,  it  is  unnecessary  to  state  the  facts  here, 

'  1  Pugs.  334. 
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nor  the  arguments  of  counsel,  which  arc  sufficiently  noticed  in 
the  judgment. 

June  18.  George  F,  Gregory  for  the  appellants,  and  S.  R 
TfiomsoUy  Q,  C,  and  McMillan  for  the  respondent. 

Cvur,  adv,  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  We  think  the  appeal  in  this  case  should  be 
dismissed.  It  was  not  disputed  that  the  highway  was  obstructed 
by  a  snow  drift  of  very  considerable  extent,  and  that  the  plain- 
tiff could  not  have  got  through  it  in  the  condition  in  which  it 
was.  The  only  point  which  the  defendants  appear  to  have 
made  at  the  trial,  was  whether  it  was  necessary  for  the  plain- 
tiff to  leave  the  highway  and  enter  the  defendants*  field  at  the 
particular  place  where  he  attempted  to  do  so ;  or  whether  he 
should  havtB  deviated  at  another  place  further  on  the  road, 
pointed  out  by  the  defendants ;  but  it  was  admitted  that  he 
could  only  have  done  this  by  shovelling  out  three  or  four  rods 
of  a  snow  drift  in  the  highway. 

Whatever  questions  might  have  been  raised  and  submitted 
to  the  jury  as  to  the  necessity  of  the  plaintiff's  deviating  from 
the  highway  and  entering  upon  the  defendants'  land;  and 
whether,  if  he  had  that  right,  he  did  more  injury  than  was 
necessary  in  the  exercise  of  it,  it  is  not  open  now  to  the  defend- 
ants to  object  that  such  questions  were  not  left  to  the  jury. 

The  defendants'  counsel,  before  closing  his  evidence,  asked 
the  Judge  what  direction  he  would  give  the  jury  upon  the 
evidence  as  it  then  stood,  and  was  told  by  the  Judge  that  he 
should  direct  them  that  wheie  a  public  highway  was  impassable^ 
as  it  was  admitted  this  road  was,  the  plaintiff  had  a  right  to 
pass  over  the  adjoining  land  in  order  to  get  by  the  obstruction, 
and  that  the  defendants  had  no  right  to  interfere  with  him  in 
doing  so. 

No  objection  appears  to  have  been  taken  to  this,  nor  was  the 
Judge  asked  to  leave  any  question  to  the  jury;  nor  did  the 
counsel  address  the  jury ;  but  it  was  agreed  that  the  pleadings  - 
on  both  sides  should  be  amended  in  order  to  raise  the  question 
of  law  which  the  Judge  had  expressed  his  opinion  upon,  that 
question  not  being  open  to  the  parties  as  the  pleadings  then 
stood 
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We  think  it  was  the  duty  of  the  defendants'  counsel,  if  he        1878. 
thought  that  certain  questions  of  fact  should  he    found    to       Ward 
estahlish  the  plaintiff 's  right  to  enter  on  the  land,  either  to    p    ^• 
have  asked  the  Judge  to  leave  those  questions  to  the  jury,  or 
distmctiy  to  raise  the  point,  so  that  the  Judge's  attention  might 
be  directed  to  it;  and  that,  not  having  done  so,  but  having 
apparently  acquiesced  in  the  direction  which  the  Judge  stated 
he  should  give  to  the  jury,  and  which  he  did  give,  the  defend- 
ants' counsel   is  now  precluded    from    objecting  that  these 
questions  were  not  submitted  :    Mornsh  v.  Murray} 

Appeal  dismissed  with  costs. 


STEWART,  ET  AL.,  V.  ALBERT  D.  PARKER  and  JAMES        1878 

S.  FOX.  •^"^• 

Partners — Avihoritytohind  co-partner — Where  note  is  given 
as  guarantee  for  debt  of  third  person. 

It  is  not  incident  to  the  general  anthority  of  a  partner  to  bind  his  co-juutnem 
by  giving  goarantees  for  payment  of  the  debts  of  third  persons  ;  it  is  there- 
fore necessary  for  a  person  taking  the  note  of  a  firm  as  a  guarantee  to  prove 
that  the  partner  who  gave  the  note  had  authority  to  bind  the  firm  in  that 
way. 

This  was  an  action  against  defendants  as  indoiisers  of  a 
promissory  note,  tried  before  Fisher,  J.,  at  the  Saint  John 
Circuit,  in  August,  1877.  The  defendant,  Parker,  for  a  4th 
plea,  alleged : 

"  That  at  the  time  the  note  was  indorsed,  they,  the  said  Albert  D. 
Parker  and  James  S.  Fox  were  partners  doing  business  as  retail  grocers 
Wider  the  name,  style  and  firm  of  Parker  &  Fox  and  that  they  were 
partners  for  that  pui^pose  only  and  for  no  other  purpose,  and  that  the 
said  note  was  given  by  one  George  Corbett  in  payment  and  settlement 
of  the  plaintifis'  claim  for  household  furniture  and  other  goods  sold 
wd  delivered  to  the  said  Corbett  by  the  plaintififs,  for  the  private  and 
sole  use  of  the  said  Corbett,  and  that  the  said  note  was  indorsed  by 
the  defendant,  Fox,  without  any  authority  from,  or  the  knowledge  or 


M3  M.  &  W.  52. 
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1S78  consent  of  the  said  Parker  and  outside  of  the  said  partnership  busi- 
Stewabt  ness  of  the  said  Parker  &  Fox,  for  the  sole  purpose  of  becoming  secu- 
rity for  the  said  Corbett  to  the  plaintifis,  all  of  which  facts  were 
known  to  the  plaintiff  at  the  time  of  the  alleged  indorsement,  and 
that  none  of  the  household  furniture  and  goods  so  bought  were  for  the 
benefit  of  the  said  Parker  or  the  said  firm  of  Parker  &  Fox,  and  that 
neither  the  said  firm  of  Parker  <k  Fox  nor  the  said  Parker  ever  re- 
ceived any  benefit  or  advantage  from  the  said  note." 

The  plea  was  considered  as  proved,  and  a  verdict  was  entered 
for  the  plaintiffs,  with  leave  reserved  to  the  defendants  to  move 
for  a  nonsuit  or  to  enter  a  verdict  in  their  favor  upon  this 
plea.  In  Michaelmas  Term,  1877,  C,  A,  Stockton  moved  accord- 
ingly, citing  Fish.  Dig.,  pp.  6253  to  G256,  and  cases  there  noted; 
Arden  v.  Sharpe;^  Duncan  v.  Lomndes,^    Rule  nisi. 

June  22.  Skmner,  Q,  C,  shewed  cause;  and  C.  A.  Stockton 
was  heard  in  support  of  the  rule. 

Cur.  adv.  wil 

Allen,  C.  J.  I  think  the  verdict  should  be  entered  for  the 
defendants  in  this  case. 

It  is  not  incident  to  the  general  authority  of  a  partner  to 
bind  his  co-partners  by  giving  guarantees  for  the  payment  (rf 
the  debts  of  third  persons :  it  is  therefore  necessary  for  a  person 
taking  the  note  of  a  firm  as  a  guarantee  to  prove  that  the 
partner  who  gave  the  note  had  authority  to  bind  the  firm  in 
that  way.  The  cases  of  Dun^can  v.  Lownde^  and  Leverson  v. 
Lane?  fully  support  this  doctrine. 

As  there  was  no  evidence  that  the  defendant,  Fox,  had  any 
authority  to  bind  his  co-partner  in  such  a  matter  as  this,  I 
think  the  verdict  should  be  set  aside,  and  entered  for  the 
defendants. 

Weldon,  J.  The  plaintiffs  knew  that  the  partner  who 
indorsed  the  note  had  no  authority. 

Per  Curia/ni. 

Rule  absoltUe  to  erder  verdict  for  defendants^ 

»  2  E«p.  524.        »  3  Camp.  478.        •  13  C.  B.  N.  S.  278;  9  Jur.  N.  S.  670. 
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VANWART,  Assignee,  &c, V  SHEPHERD.  „_1878  „ 

Replevin — Claim  of  property — Who  can  iiut  in  claim — When 
•  plaintiff  replevies  as  assignee. 

Plaintiff  as  assignee  of  the  estate  of  &n  Insolvent,  replevied  certain  eoods  ; 

ffeU,  that  while  the  sheriff  still  had  possession  of  the  property,  and  before 

its  delivery  to  the  sheriff,  sec.  125  of  the  Insolvent  Act  woald  not  prevent 

a  daim  of  property  being  put  in  under  the  Replevin  Act. 
No  person  but  tne  defendant  (the  person  out  of    whose  possession  the  goods 

have  been  taken)  can  put  in  a  claim  of  property  in  replevin. 

This  was  an  application  to  rescind  an  order  made  by 
Wetmore,  J.,  at  Chambers,  setting  aside  a  claim  of  property, 
filed  with  the  sheriff  by  one  Staples,  in  this  action,  which  was 
replevin  brought  for  certain  household  furniture.  In  making 
the  order  the  learned  Judge  gave  the  following  judgment : 

"The  summons  in  this  cause  required  the  defendant,  the 
Sheriff  of  York  County,  Thomas  Temple,  and  the  claimant,  to 
shew  cause  why  the  claim  of  property  put  in  by  Thomas 
Staples,  in  the  goods  seized  by  the  Sheriff  of  York  County, 
under  the  writ  of  replevin  in  this  cause,  and  the  Sheriffs 
return  of  the  claim  endorsed  on  the  said  writ  should  not  be  set 
aside  upon  the  following  grounds : 

1st.  That  said  Thomas  Staples  cannot  enforce  his  rights  (if 
way)  by  a  claim  of  property,  but  must  proceed  by  a  summary 
application,  under  section  125  of  Insolvent  Act  of  1875  and 
amending  Acts. 

2nd.  That  the  goods  not  having  been  replevied  out  of  Thomas 
Staples*  possession  he  cannot  put  in  a  claim. 

The  application  was  made  with  costs  and  the  proceedings 
were  stayed. 

I  do  not  intend  expressing  any  opinion  upon  the  first  ground, 
as  it  seems  to  me  I  would  scarcely  be  justified  in  giving  the  effect 
I  should  have  thought  the  words  of  section  125  required,  but  for 
McLeod,  Assignee  v.  McGuirk^ — ^my  views  upon  section  50  of 
the  Insolvent  Act  of  1869  appear  in  the  judgments  delivered 
in  that  case ;  section  125  of  the  Insolvent  Act  of  1875  is  similar 
to  section  50  of  the  Act  of  1869 — my  conclusion  agreed  with 
the  decision  in  Munro  v.  The  Commercial  Building  and  In- 
vestment  Society ,  Ontario.^    See  also  In  re  Kennedy ,  an  Insol- 


2  Pag«.  248.  »  36  U.  C.  Q.  B.  R,  464. 
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iST.^  rent,  Mason  v.  Higgina^  where  it  was  held — a  landlord  in  case 
Van  WART  of  his  tenant's  insolvency,  has  no  privilege  or  preference  for 
rent  over  any  other  claim  ;  his  only  protection  lies  in  his  right 
to  a  preferential  lien  on  property  on  the  demised  premises. 

On  the  second  ground  I  am  not  restrained  by  any  decision 
of  the  court,  though  the  point  has  been  discussed  in  Ellis, 
Assignee  v.  Movooney^  in  which  I  expressed  as  my  opinion 
that  a  claim  of  property  could  only  be  put  in  by  the  defendant 
who  must  be  the  person  from  whose  possession  the  goods  arc 
replevied.  The  opinion  I  then  had  I  still  ha^o.  The  goods  in 
the  present  case  were  taken  from  the  possession  of  the 
defendant  and  not  from  the  possession  of  Staples,  the  claimant. 
Whatever  his  claim  may  be  to  the  property  I  think  he  cannot 
enforce  it  by  a  claim  of  property  where  the  seizure  is  under 
replevin.  I  think  the  plaintiff  is  entitled  to  succeed  upon  the 
second  ground  and  that  the  claim  of  property  and  sheriff's 
return  should  be  set  aside,  and  I  see  no  reason  which  he  should 
not  have  his  costs — and  I  shall  make  the  order  accordingly. 

If  the  claimant  wishes  to  bring  the  matter  before  the  Court 
I  will  stay  all  further  action  after  service  of  my  order  until  the 
Easter  Term  so  that  the  claimant  may  make  application  to 
rescind  my  order  —and  shall  direct  that  this  cause  be  entered 
on  the  motion  paper  to  be  heard  on  the  affidavits  used  before 
me.  To  facilitate  any  application,  to  rescind  my  order,  I  shall 
make  it  in  duplicate." 

April  10.  George  F,  Oregory,  in  support  of  the  application, 
The  Court  cannot  decide  this  case  on  the  first  ground  taken 
before  the  learned  Judge,  because  that  was  not  considered  by 
him.  The  issuing  of  the  replevin,  however,  and  the  remedy 
plaintiff  has  sought  negatives  the  fact  that  the  property  was  in 
the  possession  of  the  assignee.  (Allen,  C.  J.  We  have  some 
doubt  whether  you  need  argue  that  point,  as  the  Judge  did  not 
consider  it.  Perhaps,  however,  wo  had  better  hear  the  whole 
case.)  As  to  the  second  ground,  the  Judge  decided  in  accord- 
ance with  his  views  in  Ellis  v.  Morooney^  but  then  His  Honor 
discussed  the  question  as  if  it  were  a  suit  on  the  bond.  The 
defendant  is  not  entitled  to  an  assignment  of  the  bond  until 

'  36  U.  C.  Q.  B.  R.  471.         »  3  Pugs.  542.         «  1  Pugs.  &  Burb.  11,  12. 
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there  is  a  forfeiture.     (Weldon,  J.     Suppose  a  claim  is  put  in  "vanwaut 
by  a  third  person  and  the  property  is  found  in  him,  and  the  t*. 

defendant  puts  in  a  defence,  and  the  jury  find  for  him,  how  is  Sh«^'«e^»- 
he  to  get  the  bond  ?)  I  am  not  driven  to  answer  that,  as  the 
question  does  not  depend  upon  the  assignment  of  the  bond. 
Lastly  His  Honor  has  awarded  costs,  which,  I  think,  was 
wrong.  (Allen,  C.  J.  We  never  interfere  with  a  Judge's  - 
discretion  in  a  matter  of  costs,  unless  he  has  decided  upon  a 
wrong  principle.  Wetmore,  J.  My  idea  is  that  when  a  party 
has  to  come  before  a  Judge,  or  the  Court,  and  succeeds,  he 
should  have  costs,  unless  there  is  something  to  except  it. 
Allen,  C.  J.  Costs  are  not  a  punishment,  but  an  indemni- 
fication.) 

E,  L.  Wetmore,  conti-a.  This  Court  cannot  interfere  with  the 
Judge's  discretion  as  to  costs.  The  first  ground  taken  before 
the  Judge  is  open  to  me  here,  because  otherwise  I  would  lose 
the  benefit  of  it  altogether.  McLeod  v.  McChdrk^  only  decided 
that  the  landlord's  right  to  distrain  for  rent  is  not  taken  away 
by  the  Insolvent  Act ;  and  McGidrk  v.  McLeod  ^  shows  that 
that  case  must  be  confined  to  the  case  of  distress.  (Allen,  C.  J.  , 
I  think  the  possession  of  the  assignee  referred  to  in  the  section 
means  a  possession  under  which  the  assignee  may  deal  with  the 
property.)  The  moment  the  sherifi'  replevied,  the  property 
became  in  the  possession  of  the  assignee. 

Upon  the  second  ground  the  order  of  the  Judge  was  clearly 
right* 

Gregoi*y  in  reply. 

Cur,  adv,  vult 

The  judgment  of  a  majority  of  the  Court  (Allen,  C.  J.,  and 
Wetmore  and  Duff,  JJ.)  was  now  delivered  by 

Allen,  C.  J.  This  is  an  action  for  certain  household  furni- 
ture, bought  by  the  assignee  of  Elias  Shepherd,  an  Insolvent, 
against  the  insolvenUhimself. 

One  Thomas  Staples  claims  the  furniture  in  question  under 
a  bill  of  sale,  by  way  of  mortgage,  which  was  made  and  duly 
registered  in  July,  1874.  By  the  terms  of  the  mortgage  the 
defendant  was  to  retain  possession  of  the  furniture  until  default 
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1ST8         should  be  made  in  payment.     And,  notwithstanding  his  insol- 
Vanwakt     vency,  he  did  retain  the  actual  possession  of  it  until  it  was 
taken  under  the  writ  in  this  cause. 

Immediately  upon  service  of  the  writ  of  replevin,  Staples 
gave  notice  of  his  claim  to  the  sheriff.  The  plaintiff  thereupon 
Q.pplicd  to  Mr.  Justice  Wetmore  for  an  order  to  set  aside  the 
claim,  who,  after  hearing  the  respective  parties,  made  an 
order  accordingly.  The  application  to  Mr.  Justice  Wetmore 
was  made  upon  two  grounds : 

First.  That  if  Staples  had  any  claim  he  should  have  pro- 
ceeded under  the  125th  section  of  Insolvent  Act  of  1875. 

Second.  That  no  person,  except  the  person  out  of  whose 
possession  the  goods  had  been  replevied,  could  put  in  a  claim. 

The  learned  Judge  granted  the  order  on  the  second  ground, 
expressing  no  opinion  upon  the  first  one  ;  and,  in  Elaster  Term 
last,  Mr.  Gregory,  on  behalf  of  Staples,  moved  to  rescind  it 
On  the  argument,  the  counsel  for  the  plaintiff  availed  himself 
of  both  the  grounds,  in  support  of  the  order. 

We  think  that  this  motion  must  be  dismissed,  and  the  order 
be  sustained.  There  is  nothing  in  the  first  point.  The  125th 
section  of  the  Insolvent  Act  of  1875,  is  as  follows :  "  Every 
assignee  shall  be  subject  to  the  summary  jurisdiction  of  the 
Court  or  Judge  in  the  same  manner  and  to  the  same  extent  as 
the  ordinary  officers  of  the  Court  are  subject  to  its  jurisdiction^ 
and  the  performance  of  his  duties  may  be  compelled,  and  all 
remedies  sought  and  demanded  for  enforcing  any  claink  for  a 
debt,  pi-ivilege,  mortgage,  hypothec,  lien  or  right  of  propwty, 
upon,  in  or  to  any  effects  in  the  hands,  possession  or  custody  of 
an  assignee,  may  be  obtained  by  an  order  of  the  Judge  on 
summary  petition  in  vacation,  or  of  the  Court  on  a  rule  in  term, 
and  not  by  any  suit,  attachment,  opposition,  seizure  or  other 
proceeding  of  any  kind  whatever." 

We  are  of  opinion  that  this  section  is  not  applicable  when,  as 
in  the  present  case,  the  goods  have  not  come  into  the  possession 
of  the  assignee.  It  would  seem  to  be  a  very  unreasonable  con- 
struction of  it,  to  hold  that  it  subjected  the  assignee  to  the 
summary  order  of  a  Judge  in  respect  of  property  that  he  has 
not  under  his  control,  and  which  he  cannot  obtain  the  control 
of,  except  through  the  medium  of  an  action  at  Uw,     This  very 
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action  is  brought  against  the  insolvent  to  obtain  the  possession  1873 
of  the  property.  As  soon  as  the  plaintiff  succeeds,  and  the  Vanwart 
property  is  delivered  over  to  him,  then  Stapled  may  proceed, 
under  the  125th  section,  to  make  his  security  available.  In 
this  respect  the  case  is  distinguishable  from  that  of  McGuirk  v. 
McLeodJ  There  the  assignee  of  the  insolvent  was  in  the^actual 
possession  of  the  mortgaged  property,  and  the  assignee  of  the 
mortgage  brought  an  action  to  recover  it  from  him.  It  was 
held,  and  properly  so,  that  he  should  have  proceeded  before  a 
Judge,  under  the  corresponding  section  in  the  Insolvent  Act 
of  1869. 

The  second  point  is  not  so  easily  disposed  of.  It  arises'under 
the  203d  section  of  chapter  37  of  the  Consolidated  Statutes, 
which  is  a  re-enactment  of  section  12  cap.  126  of  the  Revised 
Statutes.  Under  the  latter  section  it  has  been  discussed  before 
this  Court  on  previous  occasions,  but  no  formal  decision  has 
ever  been  given  on  it.  Now  it  presents  itself,  for  the  first  tifne, 
m  such  a  shape  as  to  require  us  to  decide  it. 

Prior  to  the  passing  of  the  Revised  Statutes,  undoubtedly  a 
stranger  to  the  action  could  not  put  in  a  claim  of  property  to 
the  goods  replevied.  In  Viner's  Abr.  "  Replevin  "  (F)  it  is  said 
that  •*  he  who  is  not  party  to  the  writ  of  replevin  shall  not 
have  proprietate  probanda.  As  it  is  upon  replevin  the  beasts 
of  a  stranger  were  delivered  to  the  plaintiff,  yet,  the  stranger 
shall  not  have  proprietate  pi^obanda,  because  lie  is  no  party  to 
the  writ"  And  to  the  same  effect  is  Bac.  Ab. "  Replevin  "  (E)  4. 
The  writ  de  proprietate  probanda  was  introduced  into  this 
province  by  the  Act  4  Wm.  IV.,  c.  38,  by  which  it  was  confined 
to  the  defendant  in  the  action,  who  was  necessarily  the  person 
in  whose  possession  the  goods  were  found,  because,  unless  they 
were  found  in  the  possession  of  the  defendant  named  in  the 
writ,  they  could  not  be  taken  by  the  sheriff:  Wiggins  v. 
Garrison?  Moreover,  as  the  law  stood,  before  the  Revised 
Statutes,  by  a  finding  in  favor  of  the  defendant,  under  a  writ 
^proprietate  probandxiy  the  proceedings  in  the  action  of  reple- 
vin were  at  an  end  :  Vin.  Abr.  "  Replevin,"  (F.  2)  :  though  the 
plaintiff  might  af tei^wards  bring  trover  or  trespass ;   and  the 
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sheriflf 'a  power  ceased  under  the  writ  of  replevin ;  so  that  he 
could  not  even  assign  the  bond  to  the  defendant,  who  was, 
therefore,  without  a  i-emedy  for  the  costs  incurred  by  him  under 
the  writ  ds  proprietate  jyi^obanda :  Polloh  v.  Gardner! 

The  Revised  Statutes,  cap.  120,  made  very  important  alter- 
ations in  the  law  on  this  subject.  The  action  which  was 
originally  confined  to  cases  in  which  the  defendant  had  wrong- 
fully taken  goods,  was  made  applicable  to  cases  of  wrongful 
detention  also. 

The  9th  section  gave  a  n^w  form  of  writ,  which,  in  Wheeler 
V.  Stewart,^  wc  have  decided  must  be  served  upon  the  person 
in  whose  possession  the  goods  are  found,  which  person  thereupon 
becomes  the  defendant  in  the  action. 

By  the  11th  section  the  sheriff,  before  executing  the  writ  of 
replevin,  is  required  to  take  a  bond  (Form  G.)  with  two  sure- 
ties in  double  the  value  of  the  goods  replevied,  "  which  bond 
he  shall,  upon  request  of  the  defendant,  assign  to  him  by  in- 
dorsement (Form  H.) ;  on  such  bond  being  forfeited  and  so 
assigned,  the  assignee  may  bring  an  action  thereon  in  his  own 
name."  On  i-eferring  to  the  condition  of  the  bond  in  the 
schedule  to  cap.  37  of  the  Consolidated  Statutes,  wc  find  it  to 
be  as  follows :  "  If  the  said  plaintiff  do  prosecute  his  suit  with 
effect  and  without  delay,  against  C.  D.,  for  taking  and  detain- 
ing his  goods  and  chattels,  to-wit,  etc.,  and  do  return  the  same, 
if  a  return  shall  be  adjudged,  and  do  pay  all  such  damages  and 
costs  as  may  be  awarded  to  the  said  defendant,  or  that  he  may 
sustain,  by  reason  of  the  said  replevin,  or  the  proceedings 
thereon,  then  this  obligation  to  be  void,  etc." 

According  to  our  decision  in  Wheeler  v.  Stewart,  C.  D.,  in 
this  condition,  is  the  defendant  in  the  cause ;  and  by  the  ex- 
press terms  of  the  condition  it  provides  for  the  prosecution  of 
the  suit  against  him  alone,  and  for  the  payment  of  such 
damages  and  costs  as  shall  be  awarded  to  him. 

The  12th  section  attempts  to  remedy  one  defect  in  the  law  as 
it  previously  stood  by  providing  that  the  plaintiff  may  proceed 
and  recover  damages  in  the  same  suit,  notwithstanding  that  the 
sheriff's  jury  should  find  the  property  in  the  goods  to  be  in  the 
claimant.     And   the  13th   section  was  no  doubt  designed  to 
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remedy  another.  By  that  section  it  was  enacted  that  "  if  a 
verdict  be  found  for  the  claimant  under  the  writ  de  proprietate 
prolMiTida,  the  bond  shall  be  forthwith  assigned  to  him,  and  he 
may  recover  all  actual  costs  and  expenses  by  him  incurred  in 
prosecuting  his  claim  and  such  damages  as  he  may  have  sus- 
tained by  reason  of  the  said  writ  of  replevin  and  the  proceed- 
ings thereon."  And  the  defendant  is  no  longer  without  a 
remedy  for  his  costs,  should  he  succeed  in  obtaining  a  verdict 
from  the  sheriff's  jury,  as  he  was  when  Pollok  v.  Gardner  was 
decided. 

The  0th,  11th,  12th  and  13th  sections  of  the  12Cth  chapter 
of  the  Revised  Statutes  have  all  been  re-enacted  verbatim,  in 
sections  200,  202, 203  and  204  i-espectivfely,  of  chapter  37  of  the 
Consolidated  Statutes. 

So  far  there  is  no  difficulty  in  construing  the  Act.  The 
defendant  is  the  person  out  of  whose  possession  the  sheriff 
takes  the  goods ;  the  bond  is  taken  to  the  defendant,  with  a 
condition  in  hLs  favor  exclusively,  and  to  him,  upon  his  request 
only,  the  sheriff  is  to  assign  it.  To  make  section  13  (section 
204  of  the  Consolidated  Statutes)  consistent  with  the  other 
sections,  and  with  the  condition  of  the  bond,  it  is  only  necessary 
to  construe  the  word  "  claimant,"  in  the  former,  as  synonymous 
with  "  defendant,"  in  the  latter.  And  this  may  be  done  with- 
out violence  to  the  language;  for  when  the  defendant  gives 
notice  of  his  claim  of  property  to  the  sheriff,  he  becomes  a 
claimant,  and  prosecutes  his  claim  under  the  writ  de  proprie- 
toie  probanda,  (which  is  a  collateral  proceeding,)  in  that 
character. 

But  the  12th  section  (203d  of  the  Consolidated  Statutes)  not 
only  authorizes  the  plaintiff  to  proceed  in  the  action,  after  a 
finding  of  the  sheriff's  juiy  in  favor  of  the  claimant ;  but  it 
also  enacts  that  either  the  defendant,  "  or  any  person  claiming 
the  property,"  may  give  notice  to  the  sheriff  of  his  claim.  If 
any  other  pei-son  than  the  defendant  is  allowed  to  claim,  then 
the  word  "  claimant,"  in  the  next  section,  would  seem  to  in- 
clude such  person,  as  well  as  the  defendant  in  the  action.  But 
so  to  construe  it  brings  us  at  once  into  conflict  with  the  202d 
section,  which  provides  for  an  assignment  of  the  bond  to  the 
defendant  onlv.     Moreover,  the  condition  of  the  bond  would  be 
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1878.  performed  if  the  plaintiff  prosecuted  his  suit  against  the  def  end- 
Vanwart  ant,  and  paid  him  such  damages  and  costs  as  should  be  awarded 
Shkpherd  ^  ^^"^ '  ^^^  ^^y  should  the  sheriff  assign  the  bond  to  a  person 
who  could  not  take  the  benefit  of  its  condition  ?  It  is  true  that 
the  203d  section  provides  "  that  nothing  herein  shall  lyrevent 
the  defendant  or  claimant  from  appearing  to  such  action  and 
pleading  property."  Waiving,  for  the  present,  the  difficulties 
in  the  way  of  construing  this  section  to  which  we  are  about  to 
refer,  and  without  saying  now  how  far  this  mere  negative  lan- 
guage is  sufficient  to  entitle  a  stranger  to  an  action  to  be  made 
a  party  to  it ;  and,  assuming  that  it  authorized  such  stranger  to 
appear  and  defend,  still  he  could  not  have  the  benefit  of  the 
condition  of  the  bond.  C.  D.,  the  defendant  named  in  the  con- 
dition of  it,  must,  of  necessity,  be  the  person  out  of  whose 
possession  the  goods  wei*e  taken  when  it  was  executed.  And 
the  sheriff  could  not  afterwards  insert  the  names  of  other  defend- 
ants, and  thereby  alter  the  legal  liability  of  the  sureties. 

But,  even  were  the  matter  otherwise  free  from  diflSculty,  we 
have  doubts  if  this  language  would  be  sufficient  to  empower 
strangers  to  the  suit  to  come  in  and  be  made  parties  to  it.  It 
is  entirely  negative.  When  applied  to  the  'defendant  himself, 
it  only  recognizes  a  right  in  him  to  defend  himself,  in  the  action 
brought  against  him,  corresponding  with  that  which,  in  a  pre- 
vious part  of  the  section,  is  given  to  the  plaintiff  to  prosecute, 
notwithstanding  the  finding  of  the  sherifTs  jury.  We  can 
understand  it  ho  far  as  it  is  applied  to  the  defendant  himself ; 
but,  when  it  is  extended  to  a  claimant,  other  than  the  defend- 
ant, we  confess  that  it  seems  to  us  unintelligible.  No  doubt 
the  Legislature  intended  to  remedy  the  mischief  which  the 
decision  in  Pollok  v.  Gardner  developed  as  existing  in  the  old 
mode  of  procedure.  Properly  regarding  the  finding  of  the  jury 
on  the  writ  de  proprietate  probanda,  as  a  mere  inquisition,  and 
not  as  finally  deciding  the  title  to  the  property,  this  Act  re- 
quires the  plaintiff  to  proceed  and  prosecute  his  suit,  nothwith- 
Btanding  the  verdict  of  the  jury ;  and  of  course  it  would  never 
do  to  loosen  the  hands  of  the  plaintiff,  and  to  leave  those  of  the 
defendant  bound.  If  the  verdict  of  the  jury  was  not  to  be  con- 
clusive upon  the  plaintiff,  neither  should  it  be  so  on  the  defend- 
ant.   Hence  it  was  reasonable  and  proper  to  provide  that  the 
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Act  should  not  be  so  construed.    But  no  right  of  a  stranger  to        1873 
the  suit  has  been  invaded  by  any  of  the  provisions  of  the  Act ;    Vanwart 
and  why  should  the  precaution  be  taken  of  providing  that  he    ^     ^• 
should  not  be  prevented  from   exercising  a  right  which  the 
Act  has  not  elsewhere  given  him,  and  which  he  never  before 
possessed? 

If  the  Legislature  intended,  in  the  203d  section,  to  give 
stnmgers  to  the  action  a  right  to  claim  the  property,  and  to 
empower  them  to  come  in  and  defend  the  action,  we  think  that, 
as  the  law  now  stands,  the  difficulties  of  carrying  such  an  inten- 
tion into  effect  are  insuperable.    Without  further  legislation  on 
the  subject, — ^which  we  by  no  means  advise, — the  section,  to 
that  extent,  must  remain  inoperative.     There  might  be  half  a 
dozen,  or  more,  conflicting  claims — some  special  and  some  abso- 
lute (we  have  already  had  an  instance  of  three  claims.     See 
EUia  v.  MorooTiey^) — ^whilst  the  law  provides  only  one  writ  de 
pnyprietate  probanda.    If  these  claimants  all  appeared  and 
pleaded  in  the  action,  how  could  their  conflicting  claims  be 
tried  ?    Our  system  of  pleading  requires  an  issue  in  law  Or  in 
fact  to  be  raised  before  a  disputed  point  of  law  or  fact  can  be 
decided ;  but  no  such  issue  could  be  raised  between  two  defend- 
ants in  the  same  action.    Again,  the  plaintifi'  is  required  to 
prosecute  his  suit  with  effect  against  the  defendant,  but  what 
is  to  be  the  result  if  he  does  so  ?  Can  he  recover  from  the  defend- 
ant the  value  of  the  goods  which  a  stranger,  by  process  of  law, 
has  taken  from  him  ?    There  is  another  difliculty.     If  a  claim 
is  put  in  by  a  third  party,  and  his  claim  is  found  good,  and  the 
bond  is  thereupon  assigned  to  him  to  recover  the  costs  of  prose- 
cuting his  claim,  as  section  204  declares  that  it  shall  be,  what 
becomes  of  the  remedy  which  the  law  intended  to  give  upon 
the  bond,  to  the  defendant  in  the  suit,  out  of  whose  possession 
the  goods  were  taken,  for  the  value  of  them,  where  they  have 
not  heen  restored,  and  on  the  trial  the  property  is  found  to  be 
in  him? 

In  short,  we  cannot  see  how  it  is  possible  to  allow  any  pei*son 
hut  the  defendant  to  claim  the  property  and  to  carry  out  the 
I&w  with  regard  to  his  claim ;  and  we  think,  therefore,  that  the 
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Judge  s  order  was  right,  and  that  the  motion  must  be  dismissed; 
Vanwart  but  the  point  never  having  been  decided  before,  and  being  a 
novel  one,  we  think  that  we  ought  not  to  give  costs. 

Weldon,  J.  This  is  an  application  to  rescind  an  order  of 
Mr.  Justice  Wetmore  setting  aside  a  notice  of  claim  given  by 
Thomas  Staples,  with  costs,  to  property  replevied  by  the  Sheriff 
of  York,  against  the  defendant,  under  the  203d  section  of  cap. 
37  of  Consolidated  Statutes. 

The  facts  detailed  in  the  affidavits  appear  thus :  The  prop- 
erty stated  in  the  replevin  was  in  the  possession  of  Elias 
Shepherd,  the  defendant,  against  whom  the  writ  issued.  Thos. 
Staples  had  a  bill  of  sale  of  the  same  property  given  by  Elias 
Shepherd  long  before  his  insolvency,  and  shewn  in  schedules 
filed  with  the  assignee,  the  plaintiff.  When  the  sheriff  executed 
the  writ  of  replevin,  the  said  Thomas  Staples,  before  the  expi- 
ration of  forty-eight  hours  thereafter,  claimed  from  the  sheriff 
a  copy  of  the  writ,  and  failing  to  obtain  it  gave  notice  to  the 
sheriff  of  his  claiming  the  property  by  virtue  of  his  bill  of  sale, 
which  had  been  duly  registered  with  the  registrar  of  deeds 
according  to  the  Act 

The  plaintiff  is  the  assignee  of  Elias  Shepherd,  under  the 
Insolvent  Act  of  1875.  It  was  contended  before  the  learned 
Judge  that  as  Mr.  Staples  was  not  in  possession  of  the  property, 
no  copy  of  the  process  was  by  the  writ  directed  to  be  served 
upon  him ;  he  was  not  in  a  position  to  make  a  claim  of  property 
under  the  said  section,  and  so  the  learned  Judge  decided.  The 
plaintiff  also  contended  that  the  said  Thomas  Staples  had  no 
standing  in  this  Court,  but  must  apply  and  make  his  claim 
under  the  125th  section  of  the  Insolvent  Act  of  1875 ;  upon 
this  point  the  learned  Judge  offered  no  opinion. 

By  the  37th  chapter  Consolidated  Statutes,  section  200,  the 
action  of  replevin  may  issue  for  the  unlawful  taking  or  detain- 
ing any  goods  or  chattels,  in  Form  No.  1,  in  Schedule  D.,  and 
the  sheriff,  at  the  time  of  seizing  the  goods,  shall  serve  the 
party  in  possession  with  a  copy  thereof,  to  which  he  may 
appear,  neglecting  to  do  so,  the  party  plaintiff  may  proceed  as 
in  personal  actions.  Section  202  declares  the  sheriff  shall, 
before  the  execution  thereof,  take  a  bond  in  double  the  value 
of  the  goods  replevied,  which  bond  upon  request  of  the  defend- 
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ant  shall  be  assigned  to  him,  and  the  bond  being  forfeited  an 
action  may  be  brought  thereon  in  his  own  name. 

Section  203  provides  that  if  the  defendant,  or  any  person 
claiming  the  property,  do,  within  forty-eight  hours  after  the 
seizure  and  service  of  the  writ,  give  notice  to  the  oflScer  execut- 
ing the  same,  the  property  in  the  sherifi  's  hands  shall  be  stayed 
and  the  sheriff  is  forthwith  to  return  such  writ  and  claim  in- 
dorsed thereon  to  the  plaintiff's  attorney,  who  shall  issue  a  de 
praprietate  prohaTida,  upon  which  the  sheriff  shall  summon  a 
jury  to  try  such  claim,  directing  each  party  to  have  six  days' 
notice,  the  party  to  have  the  goods  in  whose  favor  the  property 
therein  may  be  found. 

It  does  not  necessarily  follow  that  the  defendant,  though  he 
may  have  the  possession  of  the  goods,  is  the  owner  thereof ;  he 
may  only  have  a  special  property,  as  bailee  or  lien ;  or,  as  in 
this  case,  in  possession,  by  the  permission  of  Staples  who  claims 
the  ownership ;  not  being  in  possession,  he  is  not  named  in  the 
writ,  nor  entitled  to  be  served  with  a  copy  thereof,  by  the 
officer  executing  the  same. 

The  defendant  in  the  writ  having  only  the  temporary  posses- 
sion, but  no  special  property,  he  makes  no  claim,  and  the  real 
owner  of  the  goods  not  being  in  actual  possession  is  powerless 
to  make  a  claim,  and  has  not  been  served  with  a  copy  of  the 
writ  which  the  sheriff  or  officer  executing  this  writ  is  not  author- 
ized to  do.  It  would  seem  reasonable  that  he  ought  to  be  allowed 
to  do  so,  but  the  framers  of  the  Revised  Statutes  have  not 
provided  for  it,  nor  have  the  Consolidated  Statutes  remedied  it. 

The  200  and  203d  sections  of  the  Consolidated  Statutes 
must,  I  am  of  opinion,  be  read  together,  and  the  notice  to  the 
sheriff  be  given  by  the  party  from  whom  the  possession  of  the 
property  was  taken,  and  upon  whom  the  service  of  the  writ 
was  made.  The  officer  executing  the  writ  would  know  from 
whom  he  may  expect  a  claim,  and  he  follows  the  authority 
given  him  by  the  writ. 

The  writ  de  proprietate  probanda,  and  the  finding  of  the 
jury  thereon  does  not  settle  the  right  of  property,  it  only 
decides  whether  the  possession  shall  remain  in  the  plaintiff  or 
in  the  person  from  whom  the  officer  takes  it.  The  finding  of 
the  jury  is  neither  final  nor  conclusive  as  to  the  right  to  the 


235 


1878 


Vanwart 

V. 

Shepherd. 


Digiti 


ized  by  Google 


236 


CASES  IN  THE  SUPREME  COURT, 


1878 

Van  WART 

t'. 
Shepherd. 


property,  nor  are  there  any  words  id  the  Act  to  prevent  the 
defendant  in  the  replevin  to  appear  and  plead  to  the  action 
which  the  plaintiflF  is  under  bonds  to  proceed  without  delay. 
The  section  says  the  defendant  or  claimant  may  appear  to  the 
action.  There  are  no  words  in  the  statute  preventing  the  de- 
fendant appearing  to  the  action. 

The  204th  section  is  inconsistent  with  the  202d  section — one 
gives  an  assignment  to  the  defendant,  and  the  206th  section 
directs  what  damages  he  may  recover,  but  the  204th  gives  the 
assignment  to  the  claimant  and  what  he  shall  recover.  The  bond 
being  taken  in  the  form  prescribed  by  the  Act,  only  applies  to  the 
defendant  in  the  suit.  1  am  unable  to  discover  how  it  can  be 
made  available  to  the  party  who  may  clcdm  under  the  2QQd  sec- 
tion. The  bond,  by  all  the  practice  relating  to  replevin,  being 
taken  before  any  proceedings  are  taken  by  the  sheriff,  I  think  he 
cannot  wait  until  he  seizes  the  property,  and  it  is  decided  who 
is  entitled  to  the  possession.  The  bond  is  to  be  taken  as  it 
appeal's  by  the  books  relating  to  practice  and  proceedings  in 
replevin,  in  the  first  instance,  before  the  officer  proceeds  to 
replevy;  it  was  so  by  13  Ed.  sec.  1.  That  statute  required, 
before  the  sheriff  or  his  deputy  could  replevy,  he  must  take 
pledges  from  the  plaintiflT  not  only  to  prosecute  his  suit,  bat 
also  to  return  the  cattle  or  goods  if  a  return  should  bo  adjudged. 
Under  this  statute,  therefore,  the  sheriff,  whether  the  replevin 
is  by  writ  or  plaint,  before  he  grants  the  one  or  executes  the 
other,  must  take  pledges.  The  Statute  11  Geo.  cap.  19,  a  28, 
directs  that  the  sheriff  or  his  deputy  shall  take  a  bond  from 
the  plaintiff  and  two  responsible  persons,  as  sureties,  and  bound 
in  double  the  value  of  the  goods  distrained  (to  be  ascertained 
by  the  oath  of  one  credible  witness),  conditioned  for  the 
appearance,  etc.,  and  to  prosecute  the  suit  without  delay.  Our 
Act  of  Assembly,  50  Geo.  III.,  cap.  21,  authorized  the  Court  U> 
provide  a  form  for  replevin  and  proceedings  fiiereunder.  Tbis 
remained  until  4  Wm.  IV.,  cap.  38,  sec.  2.  It  was  enacted  in 
order  to  prevent  vexatious  replevins  in  all  cases;  that  all  shcrife 
and  other  officers  having  the  execution  and  return  of  the  writs 
of  i^plevin,  may  and  shall  in  executing  every  writ  of  replevin, 
as  well  in  cases  for  rent  as  in  all  other  caS(»  whatsoever,  in 
which  an  action  of  replevin  will  lie,  take,  in  tb^  URine  of  th« 
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sheriff,  a  bond  with  sureties  in  double  the  value  of  the  goods,  such 
value  to  be  ascertained  by  one  or  more  credible  witness  or  wit- 
nesses. This  Act  was  the  first  which  gave  a  defendant  the 
right  to  make  a  claim  of  property  to  the  sheriiF,  and  authorized 
the  writ  de  proprietate  probanda  to  issue,  and,  if  found  in 
favor  of  the  claimant,  the  replevin  suit  ended.  This  Act  was 
followed  by  3  Vic,  cap.  63,  which  authorized  the  Judges  of  this 
Court  to  frame  and  prescribe  forms  for  replevin  bonds  and 
proceedings  in  replevin.  This  continued  until  13  Vic.,  cap.  53, 
when  all  Acts  relating  to  replevin  were  consolidated. 

In  1854,  the  revised  edition  of  the  Acts  took  place,  when  the 
writ  of  replevin  was  altered,  and  authorized  the  sheriff  to  take 
the  property  as  well  from  the  defendant  named  in  the  writ  or 
from  and  out  of  the  possession  of  any  one  who  may  have  the 
same,  serving  such  person  with  a  copy  of  the  writ  of  replevin, 
and  whether  the  party  took  the  goods  unlawfully,  or  detained 
^  them.  In  the  present  case,  the  possession  is  in  the  defendant 
named  in  the  writ,  but  he  is  not  the  owner  of  the  property ; 
the  appellant  here  alleges  he  is  the  owner  of  the  property.  The 
form  of  the  writ  of  replevin  is  further  altered  by  the  Consoli- 
dated Statutes,  but  the  bond  remains  the  same,  and  is  founded 
on  the  principle  that  the  defendant  named  in  the  writ  of 
replevin  is  the  person  from  whom  alone  the  goods  are  to  be 
rejrfevied  and  who  is  to  answer  the  plaintiff  for  taking  and 
detaining  them ;  for  if  the  condition  of  the  bond  were  to  follow 
the  exigency  of  the  writ  of  replevin,  it  would  vitiate  it. 

If  the  goods  are  in  possession  of  the  defendant  named  in  the 

^vrit.  it  is  very  clear  the  real  owner  of  the  goods  cannot  assert 

his  right  and  claim   thereto.     He  could  not  under  the  writ 

claim  the  goods  because  he  had  not  the  possession,  and  the 

tenor  of  the  command  is  to  take  the  goods  out  of  the  possession 

of  Elias  Shepherd,  named  in  the  writ,  or  whoever  may  be  in 

possession,  although  Thomas  Staples  may  be  the  owner  and  is 

not  permitted  to  claim  or  stay  the  sheriff's  proceedings.    The 

real  owner  of  the  goods,  if  out  of  possession,  is  in  that  position 

that  he  can  neither  assert  his  right  before  a  sheriff's  jury,  nor 

appear  to  the  action.    "Whether  he  may  not  have  his  remedy 

by  an  action  a^inst  the  plaintiff,  who  set  the  sheriff  in  motion 

to  replevy  property,  it  is  unnecessary  to  decide.    He  would  not, 
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1^78.  I  think,  have  his  right  restricted  to  making  an  application 
Vanwabt  under  the  125th  section  of  the  Insolvent  Act  of  1875.  The 
Shepherd,  ii^solvent  Act  only  takes  the  property  and  estate  of  the 
insolvent — ^nothing  more  than  what  he  had — and  if  the 
assignee  of  the  estate  takes  the  property  of  another  person  I 
fail  to  discover  he  has  any  immunity  for  so  doing.  Do  not 
the  civil  rights  of  the  owners  of  such  property  remain  intact  ? 

The  125th  section,  while  it  does  not  in  my  opinion  inter- 
fere with  the  legal  rights  of  owners  of  property,  it  gives  a 
cumulative  remedy.  If  the  assignee  has  come  into  possession 
of  property  not  belonging  to  the  insolvent,  but  to  another 
party  or  who  has  a  claim,  such  party  may  by  summary  appli- 
cation, on  the  order  of  the  Judge,  obtain  his  rights ;  this  remedy 
appears,  I  think,  cumulative  only — the  common  law  rights 
of  the  owners  remain  &s  before. 

What  is  there  in  this  action  of  replevin  by  the  assignee 
against  the  defendant  preventing  his  pleading  to  the  action,  the 
property  is  in  Thomas  Staples  or  in  any  other  person  who  may 
claim  the  property,  and  he  avows  the  taking  as  his  servant,  or 
bailee — does  he  not  then  become  an  actor  in  the  replevin  suit 
as  well  as  the  plaintiff?    What  is  to  estop  him  from  doing  so  ? 

The  same  Act  chapter  37  Consol.  Stat,  which  authorizes 
the  replevin  suit,  also  provides  for  interpleading,  and  may  not 
the  defendant  shew  under  the  165th  section  he  does  not  claim 
any  interest  in  the  subject  matter  of  the  replevin,  but  the  same 
is  supposed  to  belong  to  Thomas  Staples,  and  he  does  not  col- 
lude with  him,  may  he  not  be  alloyred  to  be  made  defendant  in  his 
stead  ?  The  whole  merits  of  the  case  would  be  tried  out,  and 
the  rights  of  the  plaintiff  and  the  claimant  be  ascertained  and 
settled. 

The  same  powers  given  by  the  Common  Law  Procedure  Act 
to  a  Judge  to  set  aside  the  notice  of  claim,  also  authorize  the 
Judge  to  allow  the  owner  of  property  to  interplead  and  defend 
a  suit  whether  it  be  in  replevin  or  in  any  other  action :  See 
sec.  171  Consol.  Stat.  c.  37. 

Upon  a  careful  examination  of  the  sections  200  and  203, 1 
arrive  at  the  opinion  that  the  notice  of  claim  of  property  to 
the  officer  executing  the  replevin,  can  only  be  given  by  the 
party  out  of  whose  possession  the  goods  are  taken  to  stay  the 
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officer  transferring  the  passession  to  the  plaintiff  until  after  the        1878 
finding  of  a  jury.    The  order  of  the  learned  Judg6  was  there-    Vakwakt 
fore  right;  but  it  being  a  point  for  the  first  time  brought 
distinctly  up  for  adjudication,  I  think  it  should  not  have  been 
with  costs,  but  that  being  for  the  exercise  of  the  Judge's  dis- 
cretion, I  am  not  disposed  to  interfere  with  it.    This  application 
most,  I  think,  be  dismissed,  but  without  costs. 
Fisher,  J.,  was  absent,  presiding  in  the  Divorce  Court. 

Motion  dismissed. 


July. 


LLOYD  V.  ALLEN  and  others.  1878 

Nisi  privs — Special  docket 

It  most,  to  a  mat  extent,  be  in  the  discretion  of  the  Jud^e  presiding  at  NUi 
PriuR,  whether  defendant  bona  fidt  believes  he  hite  a  defence ;  or  whether 
pleas  are  pleaded  merely  for  delay,  and  without  any  erpectation  of  being 
sble  to  proTe  them.  Plaintiff,  therefore,  takes  the  risk  of  entering  his  case 
on  the  special  docket ;  and  if,  as  the  trial  proceeds,  the  Judge  is  satisfied  that 
defendant  did  really  and  bonajuie  intend  to  defend  it,  he  would  be  justified 
in  diachaiging  the  jury,  and  striking  the  cause  off  the  special  docket. 

The  only  question  in  this  case  was  whether  the  cause  should 
have  been  entered  on  the  special  docket,  at  the  Saint  John 
Circuit,  it  being  the  practice  to  have  at  that  circuit,  a  docket, 
known  as  '*  the  special  docket,"  for  entry  of  undefended  causes. 

The  manner  in  which  the  question  came  before  the  Court  is 
stated  in  the  judgment  of  the  learned  Chief  Justice. 

June  21.  Palmer,  Q.  C,  for  the  plaintiff;  and  Weldon,  Q.  C, 
contra. 

Cur.  adv.  wit 

Allen,  C.  J.  By  the  agreement  entered  into  at  the  trial,  the 
verdict  entered  for  the  defendants  on  the  sixth  plea  was  to  be 
set  aside  and  a  new  trial  granted,  if  the  Court  should  be  of 
opinion  that  the  case  should  not  have  been  entered  on  the 
special  docket.  I  have  always  understood  that  the  special 
docket  was  established  for  the  more  speedy  disposal  of  causes 
in  which  the  defence  was  put  in  merely  for  delay,  and  in  which 
it  was  not  intended  that  any  counsel  should  appear  for  the 
defendant  at  the  trial — mere  assessments  in  fact — instances  of 
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^^"^Q        which  are  not  of  unfrequent  occurrence  at  every  Circuit  Court 
Llotd  The  fact  that  the  defendants  failed  to  prove  their  plea  in 

Allbw.  ^^^^  ^^^®  ^  ^^^»  ^^  "*y  opiJ^ioiij  a  proper  test  as  to  whether  the 
cause  is  undefended  or  not.  There  may  be  many  cases  where 
a  defendant  pleads  a  plea  which  he  may  be  advised  would  be  a 
good  defence  to  the  action,  and  which  he  may  expect  to  sustain 
by  proof,  but  in  which  expectation  he  fails  at  the  trial,  and  the 
verdict  is  against  him :  such  a  case  would  not,  therefore,  be 
"  undefended  "  in  the  sense  in  which  I  understand  the  word  to 
be  applied  in  reference  to  the  special  docket.  It  must,  to  a 
great  extent,  be  in  the  discretion  of  the  presiding  Judge 
whether  the  defendant  bona  fide  believes  that  he  has  a  defence; 
or,  whether  pleas  are  pleaded  merely  for  delay,  and  without 
any  expectation  of  being  able  to  prove  them. 

The  plaintiiF  takes  the  risk  of  entering  his  case  on  the  special 
docket ;  and  if,  as  the  trial  proceeds,  the  Judge  is  satisfied  that 
the  defendant  did  rejilly  and  boria  fide  intend  to  defend  it,  he 
would  be  justified  in  discharging  the  jury,  and  striking  the 
cause  oflT  the  special  docket.  That  practice  has  been  adopted  in 
several  cases. 

I  think  this  case  should  not  have  been  entered  on  the  special 
docket,  and,  according  to  the  agreement  of  the  parties,  there 
ought  consequently  to  be  a  new  trial ;  but,  as  it  is  only  a  ques- 
tion of  costs,  and  the  plaintiff's  counsel  has  preferred  that  the 
verdict  should  stand  for  the  defendants  on  the  sixth  plea,  than 
that  there  should  be  a  new  trial,  I  think  the  case  should  be  dis- 
posed of  in  that  way. 

The  rest  of  the  Court  concurring, 

JtLdgment  accordingly^ 


CLARKE  V.  THE  SCOTTISH  IMPERIAL  INSURANCE  CO. 

1878 
-jj^; —  Fire  insurance — Plaintiff  irmst  Itave  insurable  interest — Where 

plaintiff  has  made  advances  to  buHd  vessel  but  no 

transfer  made. 

Plaintiff,  in  1872,  commenced  supplying  B.  with  advances  for  building  a  vessel, 
under  a  verbal  arranffement  that  he  wsb  to  supply  B.  to  build  the  yesBel,  sad 
hold  her  as  security  for  his  advances.  He  was  to  dispose  of  her  in  shares,  or 
in  the  whole,  as  he  saw  proper,  and  when  the  vessel  was  disposed  of,  whatever 
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1878 
Wig  remiining  after  he  apt  hi*  ptkj,  was  to  go  to  B.    When  she  was  well       Clabke 
adyanced,  in  Aagnst  1874,  plaintiff  effected  insurance  on  her  in  his  own 
Bsme.    He,  however,  never  had  possession  of  the  vessel,  nor  held  any  bill  of  ^' 

iile  or  transfer  of  her.  Thi  SoomsH 

ffiH  in  an  action  on  the  policy,  that  plaintiff  had  no  insurable  interest,  and      Imperial 
<xmld  not  recover.  Ins.  Co. 

This  was  an  action  on  a  policy  of  insurance  for  S3,000, 
agaiiist  loss  by  fire,  on  a  vessel  in  course  of  construction  on 
the  stocks. 

The  defendants,  by  their  first  plea,  denied  that  the  plaintiff 
had  any  insurable  interest  in  the  vessel  in  question ;  and  it  was 
upon  ibis  plea,  upon  which  issue  was  joined,  that  the  ease 
tamed.  A  verdict  was  taken  for  the  plaintiff,  by  consent,  for 
S3,318,  with  leave  to  move  to  enter  a  nonsuit,  and  with  power 
to  tiie  Court  to  draw  inferences  of  fact. 

It  appeared  on  the  trial,  which  took  place  before  Mr.  Justice 
Doff,  at  the  Saint  John  Circuit  in  November  1876,  that  the 
phzQtiff,  who  was  a  merchant  in  St  John,  had  had  dealings 
witib  one  John  Bishop  of  Hopewell,  for  about  fifteen  years. 
The  latter,  and  his  son  John  Bishop,  Jr.,  during  that  time  had 
built  several  small  schooners  in  their  shipyard  at  Hopewell, 
previous  to  the  one  on  which  this  insurance  was  effected.  And 
die  plaintiff  had  furnished  them  with  supplies  whilst  the  vessels 
were  in  course  of  construction. 

There  never  was  any  written  £^[reement  with  regard  to  the 
advances;  neither  did  the  plaintiff  ever  hold  a  bill  of  sale, 
mortgage,  or  other  available  security  upon  any  of  the  vessels. 
The  course  of  dealing  between  him  and  the  Bishops  was  some- 
thing like  this.  The  plaintiff  furnished  the  Bishops,  father  and 
son,  whilst  the  vessels  were  being  built,  with  such  articles  as 
they  required,  over  and  above  what  they  could  procure  else- 
where, charging  them  interest  after  a  certain  date,  and  not 
expecting  to  be  paid  until  the  vessels  should  be  launched.  The 
supplies,  which  were  furnished  whilst  the  last  vessel  was  being 
built,  and  which  was  launched  in  July,  1872,  and  called  the 
"Minnie/'  were  charged  to  the  son;  those  furnished  on  all 
previous  occasions  had  been  charged  to  the  father.  As  soon 
H8  launched,  the  '^  Minnie "  was  registered  in  the  son's  name ; 
the  former  vessels  had  been  registered  in  the  name  of  the 
lather.  As  soon  as  the  vessels  were  launched  and  brought  to 
31 
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^^78  St.  John,  the  plaintiff  would  make  up  his  account  against 
Clarkk  Bishop ;  and,  if  the  vessel  was  sold,  it  would  be  paid  out  of  the 
*•  proceeds.  If  she  was  not  sold  he  would  either  take  a  share  in 
Imperial  her,  or  a  mortgage  on  her  for  the  amount  of  his  account  The 
Ins.  Co.  son  gave  the  plaintiff  a  mortgage  on  the  "  Minnie  "  for  the 
amount  of  his  advances  whilst  she  was  in  course  of  construc- 
tion. From  the  evidence  of  the  Bishops,  it  appeared  that  the 
keel  of  another  vessel  was  laid  immediately  after  the  "Minnie'* 
was  launched;  and  that  about  two  months  afterwards  John 
Bishop,  the  elder,  applied  to  the  plaintiff  for  advances  on  her. 
And  by  Christmas,  1872,  she  was  about  one  third  in  frame. 

The  plaintiff's  account  of  the  transaction  was,  as  follows: 
"  In  1872  I  commenced  supplying  Bishop  on  this  vessel.  In 
that  year  he  commenced  getting  timber  out.  The  arrangement 
was  that  I  was  to  supply  him  to  build  the  vessel,  and  hold  the 
vessel  in  security  for  my  advances.  I  was  to  dispose  of  the 
vessel  in  shares  or  in  the  whole,  as  I  saw  proper ;  and  when 
the  vessel  was  disposed  of,  whatever  was  remaining  after  I  got 
my  pay,  was  to  go  to  Bishop.  In  pursuance  of  that  arrange- 
ment, I  made  advances  to  him." 

Bishop  proceeded  with  the  building  of  the  vessel,  and  when 
she  was  pretty  well  advanced,  her  decks  being  in,  her  covering 
boards  on,  and  her  waterways  in,  in  August,  1874,  the  plaintiff 
effected  the  insurance  on  her,  in  his  own  name,  which  was  ibe 
subject  of  this  action. 

The  plaintiff  never  had  possession  of  the  vessel,  nor  held  any 
bill  of  sale  or  transfer  of  her ;  nor  was  there  any  evidence  of  an 
agreement  to  make  advances  except  the  verbal  conversation 
above  detailed  between  Bishop  and  him  in  1872. 

A  rule  nid  having  been  obtained  to  enter  a  nonsuit,  on 

April  13.    S,  R  Thcymson,  Q.  C,  shewed  cause. 

John  Bishop  was  building  this  schooner  in  which  the  plaintiff 
was  interested;  the  verbal  agreement  being  that  wh^  the 
vessel  was  completed  she  was  to  be  sent  down  to  the  plaintiff, 
and  he  was  to  dispose  of  the  vessel,  repay  himself  for  advances 
and  pay  the  balance  to  Bishop,  meantime  he  was  to  have  the 
vessel  as  security.  Therefore  he  had  at  once  an  equitable  in- 
terest ;  if  he  had  any  interest  at  all,  it  was  insurable. 

The  Statute  of  Frauds  in  no  way  applies  to  this  case.    Even 
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if  it  did,  the  contract  is  not  void ;  the  only  result  is  that  no        1878 
action  shall  be  brought :  Le  Boux  v.  Brown}  Clabkb 

[WddoUy  Q.  C,y  contra,  cites  Stockdale  v.  DuTdop?^  *• 

The  present  has  no  analogy  to  that  case ;  there  the  plaintiff     impxrial 
bad  paid  nothing.  ^^^  ^• 

This  is  a  most  rascally  defence.  The  plaintiff  disclosed  to 
the  agent  the  whole  transaction. 

(Duff,  J.  The  only  question  was  whether  the  plaintiff  had 
an  insurable  interest). 

Again,  I  say  the  Statute  of  19  Geo.  II,  c.  37,  prohibiting 
wagering  policies,  has  no  application  to  this  province.  At  com- 
mon law  they  were  valid.  There  is  no  statute  in  this  province ; 
and  if  that  statute  does  apply,  it  only  relates  to  marine  insur- 
ance. Though  I  am  not  driven  to  argue  that  we  can  recover 
without  interest,  because  we  have  a  direct  interest,  as  I  shall 


WUson  V.  JoTie^  decides  that  where  a  man  is  secured  against 
certain  risks  and  dangers,  and  is  interested  in  the  preservation 
of  a  certain  thing,  that  is  an  interest  which  he  may  insure  ;  the 
facts  of  this  case  agree  exactly  with  the  law  there  laid  down. 

See  Barclay  v.  Cosens}  In  Crump  on  Mar.  Ins.  and  Gen.  Av. 
(p.  172),  as  to  insurable  interest,  it  is  said  :  "  The  interest  may 
be  legal  or  equitable,  absolute  or  contingent." 

(Duff,  J.  The  point  is  a  very  fine  one,  but  the  question  is 
whether  there  is  an  interest  here  at  all).  This  vessel  was  the 
fund  out  of  which  the  plaintiff  expected  to  be  paid :  Boehm 
V.  Bdl  /  Stirling  v.  Vaughan  ;*  The  Joseph  /  Palmer  v.  Pratt,* 

The  case  of  Davis  v.  The  Home  Insurance  Co,*  lays  down 
the  law  as  I  am  contending  for,  and  unless  your  Honors  hold 
that  case  not  to  be  law,  this  rule  must  be  made  absolute. 

In  Heath  v.  HalV*  it  was  held  there  might  be  a  good  equitable 
assignment  of  a  debt  by  parol.  See  also  Bennett  v.  Cooper}^ 
Bodick  V.  QandeW^  is  on  all  fours  with  the  case  before  the 


»  12  C.  B.  801.  •  6  M.  &  W.  224.  »  L.  R.  2  Ex.  150. 

«  2  Eft.  544.  ^  8  T.  R.  154.  •  11  Ea.  619. 

'  1  GaU.  558.  «  2  Bing.  185. 

*  24  U.  C,  Q.  B.R.  369  ;  on  App.  3  U.  G.  Err.  &  App.  274. 

*•  4  Taunt  326.  "  9  Bear.  253.  »  1  Do  G.  M.  ft  G.  763. 
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^^<^        Court    Teamey  v.  Woody  Stephenson  v.  London  amd  Lanoc^ 
Clark*      shire  Inav/rance  Coi^ 

^'  V  Fuller  V.  Richmond*  shews  that  I  could  have  got  an  iBJimc- 

Imperial  tion  to  prevent  Bishop  otherwise  disposing  of  thia  vessel  than 
Ins.  Co.      according  to  his  agreement  with  the  plaintiff. 

We  continually  find  the  Court  of  Equity  here  enforcing 
contracts  partly  performed ;  this  could  not  be  done  if  tiie  con- 
tract had  been  void,  a6  i/nitio :  1  F.  &  F.  276.  Clark  on  Ina,  63, 
shews  the  plaintiff  had  an  insurable  interest.  An  insurable 
interest  may  exist  without  title,  as  when  a  oompany  has  insured 
a  house,  it  can  reinsure. 

The  defendants,  from  what  is  proved  took  place  when  the 
insurance  was  made,  are  estopped  from  saying  we  have  had  no 
insurable  interest 

Weldon,  Q.  (7.,  in  support  of  the  i*ule. 

Fire  Policies  differ  from  Marine  and  lafe  Policies,  because 
they  are  purely  contracts  of  indemnity,  and  if  there  is  no  in- 
terest there  can  be  no  indemnity. 

DaWy  V.  India  Life  Asiu/rance  Co*  shows  that  a  life 
Policy  is  not  a  contract  of  indemnity.  See  Sadlers*  Co'y  v. 
Babcock^  There  must  be  a  loss,  a  deprivation  from  the  plaintiff 
of  something,  before  he  can  recover. 

For  instance,  suppose  one  has  a  mortgage  of  $1,000  and  in- 
sures his  interest,  in  case  of  loss  he  could  only  recover  the 
amount  actually  due. 

It  is  not  necessary  for  me  to  contend  the  Statute  Qeo.  H  is 
in  force  ;  but  I  am  inclined  to  think  this  Court  would  hold  it  is. 

(Weldon,  J.,  referred  to  Qaekin  v.  The  Hartford  Ingwnmce 
Co.^  decided  in  this  Court,  where  a  mortgagee  insured,  and  then 
foreclosed  and  sold,  and  a  fire  occurred:  Hdd  he  had  no 
insurable  interest). 

There  must  be  something  more  than  a  mere  expectancy  to 
constitute  an  interst.  Here  the  plaintiff  told  the  agent  he  was 
making  advances  on  the  vessel  and  he  hvA  a  right  to  assume 
the  plaintiff  had  a  transfer. 

«  19  Beav.  330.  «  26  U.  C.  Q.  B.  14S.  »  2  Gr.  Ou  App^  36, 

*  15  C.  R  365,  373.        »  2  Atk.  604. 

*  His  Honor  probably  meant  to  refer  to  the  case  of  fifiukin  v.  The  Fkemix 
Inturcmce  Co.,  noticed  in  the  judgment  of  Wm  Conrti 
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All  that  ihere  was  between  the  plaintiff  and  Biabop,  was  a        iBTs 
loan  of  the  advaooes  to  Bishop  on  bis  contract  that  be  would      Clakki 
pat  the  vessel,  wb^i  completed,  in  plaintiff's  bands  for  sale.  _    soomsH 
Would  plaintiff  have  an  action  for  damages  against  Bishop  if     Imfkkxal 
he  refused  to  build  ?    Or  suppose,  when  the  vessel  was  half     ^**  ^' 
built  the  sheriff  seized  her  for  a  debt  against  Bishop,  could 
the  sale  be  stayed  ?    Or  could  be  defeat  the  purchaser's  title  ? 
Or  even  suppose  Bishop  had  sold  her  to  a  Ixmafide  purchaser  ? 
My  learned  friend,  however,  says  they  bad  an  equitable 
mtereat  and  a  Court  of  Equity  would  compel  specific  perform- 
aaee,  but  the  Court  wiU  not  decree  specific  perfonnanoe  of  a 
oontiact  for  personal  property,  save  in  very  exceptional  oases. 
They  may  restrain  a  breach :  Yov/ng  v.  Neale} 

Equity  will  relieve  where  there  is  part  performance,  as  where, 
forinsiance,  one  goes  into  possession  of  land  under  a  verbal 
contract  of  purchase,  and  makes  improvements,  be  will  be  en« 
titled  to  be  paid  for  \m  improvementa 

Where  the  contract  is  to  manufacture  any  chattel,  the  Court 
(A  Equity  will  never  compel  specific  performance. 

In  CarAy  v.  Wagiier  the  Court  expressly  say  they  cannot 
compel  Miss  Wagner  to  sing,  but  they  could  prevent  her  singing 
anywhere  else. 

In  Fidler  v.  Richmond*  there  was  an  appropriation  of  the 
property  by  marking  the  logs. 

The  doctrine  cited  by  Clarke  on  Insurance,  from  Davie  v. 
Same  Insurance  Co.^  is  a  most  extraordinary  doctrine,  that  a 
creditor  may  insure  his  debtor's  goods,  without  his  having 
security.  The  case,  when  examined,  does  not  support  the 
statement. 

All  the  plaintiff  had  here  was  an  expectancy  that  Bishop 
would  hand  the  vessel  to  him,  out  of  the  proceeds  of  which  be 
would  get  his  pay;  there  was  not  even  an  agreement.  See 
8eagra/ve  v.  Hie  Union  Marine  IiMV/romce  Co.* 

(Duff,  J.  I  think  it  is  there  that  LeBaux  v.  Brown  is 
questioned). 
See  lodd  v.  Liverpool  and  London  ami  Olobe  Inefwrance  Co,^ 

Our*  adv.  wM. 


>  32  Be»v.  529.  '  2  Grant  24.  *  24  U.  C.  Q.  B.  364. 

*  Lu  R.  1  O.  P.  306.  »  18  U.  C.  C.  P.  192. 
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1878  The  judgment  of  the  Court  was  now  delivered  by 

Clarke         Allen,  C.  J.     This  was  an  action  on  a  policy  of  insurance 
^'  for  $3,000,  against  loss  by  fire,  on  a  vessel  in  course  of  construe- 

Impeeial  "<^^  ^^  ^™  stocks. 

Ins.  Co.  The  defendants,  by  their  first  plea,  denied  that  the  plaintiff 

had  any  insurable  interest  in  the  vessel  in  question ;  and  it  is 
upon  this  plea,  upon  which  issue  was  joined,  that  the  case 
turns.  A  verdict  was  taken  for  the  plaintifi*,  by  consent,  for 
$3,818,  with  leave  to  move  to  enter  a  nonsuit,  and  with  power 
to  the  Court  to  draw  inferences  of  fact. 

It  appeared  oii  the  trial,  that  the  plaintiff,  who  was  a  mer- 
chant in  St.  John,  had  had  dealings  with  one  John  Bishop  of 
Hopewell,  for  about  fifteen  years.  The  latter,  and  his  son  John 
Bishop,  Jr.,  during  that  time  had  built  several  small  schooners 
in  their  shipyard  at  Hopewell,  previous  to  the  one  on  which 
this  insurance  was  effected.  And  the  plaintiff  had  furnished 
them  with  supplies  whilst  the  vessels  wei'e  in  course  of  con- 
struction. 

There  never  was  any  written  agreement  with  regard  to  the 
advances ;  neither  did  the  plaintiff  ever  hold  a  bill  of  sale, 
mortgage,  or  other  available  security  upon  any  of  the  vessels. 
The  course  of  dealing  between  him  and  the  Bishops  was  some- 
thing like  this.  The  plaintiff  furnished  the  Bishops,  father  and 
son,  whilst  the  vessels  were  being  built,  with  such  articles  as  they 
required,  over  and  above  what  they  could  procure  elsewhere, 
charging  them  interest  after  a  certain  date,  and  not  expecting 
to  be  paid  until  the  vessel  should  be  launched.  The  supplies 
which  were  furnished  whilst  the  last  vessel  was  being  buUt, 
and  which  was  launched  in  July,  1872,  and  called  the  "Minnie," 
were  charged  to  the  son ;  those  furnished  on  all  previous  occa- 
sions had  been  charged  to  the  father.  As  soon  as  launched,  the 
"  Minnie  "  was  registered  in  the  son's  name ;  the  former  vessels 
had  been  registered  in  the  name  of  the  father.  As  soon  as  the 
vessels  were  launched  and  brought  to  St  John,  the  plaintiff 
would  make  up  his  account  against  Bishop,  and,  if  the  vessel 
was  sold,  it  would  be  paid  out  of  the  proceeds.  If  she  was  not 
sold  he  would  either  take  a  share  in  her,  or  a  mortgage  on  her 
for  the  amount  of  his  account.  The  son  gave  the  plaintiff  a 
mortgage  on  the  "Minnie"  for  the  amount  of  his  advances 
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whilst  she  was  in  course  of  construction.     From  the  evidence       W8 
of  the  Bishops,  it  appeared  that  the  keel  of  another  vessel  was     Clabkb 
laid  immediately  after  the  "Minnie"  was  launched;  and  that  m_a!L_ 
about  two  months  afterwards  John  Bishop,  the  elder,  applied  to     Impbrial 
the  plaintiff  for  advances  on  her.    And  l^  Christmas,  1872,  she     ^*-  ^^' 
was  about  one  third  in  frame. 

The  plaintiff's  account  of  the  transaction  was,  as  follows: 
"In  1872, 1  commenced  supplying  Bidiop  on  this  vessel.  In 
tiiat  yea/r  he  cormnenced  getting  tvmher  otU,  The  arrangement 
was  that  I  was  to  supply  him  to  build  the  vessel,  and  hold  the 
vessel  in  security  for  my  advances.  I  was  to  dispose  of  the 
vessel  in  shares  or  in  the  whole,  as  I  saw  proper;  and  when 
the  vessel  was  disposed  of,  whatever  was  remaining  after  I  got 
my  pay,  was  to  go  to  Bishop.  In  pursuance  of  that  arrange- 
ment, I  made  advances  to  him." 

Bishop  proceeded  with  the  building  of  the  vessel,  and  when 
she  was  pretty  well  advanced,  her  decks  being  in,  her  covering, 
boards  on,  and  her  waterways  in,  the  plaintiff,  in  August  1874, 
effected  the  insurance  on  her,  in  his  own  name,  which  is  the 
subject  of  this  action. 

The  plaintiff  never  had  possession  of  the  vessel,  nor  held  any 
bill  of  sale  or  transfer  of  her ;  nor  was  there  any  evidence  of 
an  agreement  to  make  advances  except  the  verbal  conversation 
above  detailed  between  Bishop  and  him  in  1872. 

This  is  all  the  evidence  the  plaintiff  adduced  of  his  interest 
in  the  vessel ;  and  we  are  of  opinion  that  it  shows  no  insurable 
interest  whatever.  In  the  language  of  Parke,  Baron,  in  Stock- 
dale  V.  Dv/nlop,^  at  most,  there  was  only  ''cm  expectation  ofpo^ees- 
sion  on  the  paH  of  the  plaintiff ,  fomided  on  the  mere  prormse  " 
of  Bishop. 

There  was  no  such  agreement  as  would  pass  property  not  va 
esse  at  the  time  it  was  made,  or  create  any  lien  upon  it,  without 
a  transmutation  of  possession.  There  was  no  obligation,  on  the 
part  of  the  plaintiff,  to  make  any  specific  amount  of  advances ; 
and  therefore  the  agreement,  if  such  it  might  be  called,  was 
entirely  wanting  in  mutuality.  There  was  not  even  such  a 
contract  as  could  be  enforced,  either  at  law  or  in  equity. 

*  6  M.  &  W.  224, 
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1W8  An  iwithority  much  relied  upon  by  the  phdnUff  was  Davis  v. 

Olarks  The  Home  Inatiranoe  Co}  In  the  form  in  which  that  action 
^-  was  brought,  it  could  not  be  maintained  in  this  province.  It 
iMpi^ft^  seems  to  have  been  framed  under  a  rule  of  tibe  Court  of 
Iks.  Oo.  Queen's  Bench  in  Upper  Canada,  of  Trinity  Term,  1S56.  (See 
Errors  and  Appeals,  273.)  Apart  from  the  form  of  action,  the 
case  is  distinguishable  from  this  one  in  the  facts,  which  were  as 
follows:  The  defendants,  by  a  policy  of  insurance,  insured 
S4,000  to  Davis,  on  a  stock  of  goods.  Whilst  the  policy  was  in 
force,  Davis  traasferred  the  property  insured  to  one  daxton ; 
and,  with  the  consent  of  the  company,  obtained  in  writing  on 
the  policy,  he  transferred  it  to  Claxton  also,  who  remained 
interested  in  the  goods  to  the  amount  insured,  until  he  after- 
wards sold  them  to  McMillan.  He  sold  to  McMillcm,  whilst 
the  policy  was  in  force;  and,  in  part  payment,  he  took  the 
lattet's  notes  indorsed,  for  McMillan's  accommodation,  hy  lAi- 
ton.  And  upon  the  verbal  agreement  "  then  made  between  the 
said  Gha/rlea  McMiUcm  and  ike  said  Ja/mea  Linton^  that  tiie 
said  property  should  be  sold  by  the  said  Charles  McMillan,  and 
that  the  proceeds  of  the  said  sale,  as  fast  as  they  accrued  and 
were  received  by  the  said  Charles  McMillan,  should  by  him 
be  paid  over  to  the  said  James  Linton,  and  by  him  the  said 
Jaittes  Linton  be  applied  to  the  payment  of  the  said  notes,  or 
any  renewals  thereof;  and  it  was  also  agreed  between  Claxton 
and  the  said  Charles  McMillan  and  James  Linton,  and  it  formed 
part  of  the  consideration  of  the  said  sale  and  ass^mnent  that 
the  said  policy  should  be  assigned  by  Claxton  to  Linton,  in 
trust,  to  secure  the  said  Linton  against  any  loss  or  damage 
which  he  might  sustain  from  such  indorsations,  etc.,  and  to 
secure  the  payment  of  the  notes,  and  to  apply  any  money  re- 
ceive ttnder  the  policy  in  payment  and  satisfaction  of  the 
notes,  and  after  payment  of  the  notes  in  trust  for  McMillan. 
And  the  policy,  witii  the  consent  of  the  company  indorsed  on  it, 
was  assigned  by  Cla^iton  to  Linton,  in  trust.  After  the  assign- 
ment to  Linton,  and  whilst  the  policy  was  in  force,  the  goods 
were  burned.  Under  the  rule  of  the  Court  of  Queen's  Bench  of 
Trinity,  1856,  above  referred  to,  the  action  seems  to  have  been 

^  24  U.  C.  Q.  B.  964 ;  on  appeal,  S  U.  C.  Err.  &  App.  269. 
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brought  in  the  name  of  Davis,  and  interest  averred  to  have        ^^^ 
been  in  Linton  at  the  time  of  the  loss.     The  Court  of  Queen's      Clarke 
Bench  held  that,  under  the  circumstances  mentioned,  Linton  ^' 

had  no  insurable  interest,  but  the  judgment  of  that  Court  was  Imperial 
reversed  on  appeal ;  where  it  was  held,  "  that  as  there  was  a  ^^^  ^^' 
good  consideration,  by  reason  of  the  indorsements,  for  the  right 
which  linton  had  to  receive  the  proceeds  of  the  goods  and  to 
apply  them  for  his  own  protection,  so  far  as  that  was  necessary, 
there  was  an  equitable  lien  or  right  of  lien  or  interest  in  these 
identical  goods  to  have  them  applied  to  the  trust  and  object  for 
which  the  parties  had  expressly  provided,  and  therefore  there 
was  an  insurable  interest" 

Without -inquiring  how  far  that  case  is  reconcilable  with 
other  decisions  on  the  subject;  assuming  it  to  be  correctly 
decided,  it  is  distinguishable  from  the  present  one.  In  that 
case,  when  Davis  effected  insurance  on  the  goods,  he  was 
unquestionably  owner ;  he  sold  them  to  Claxton,  and  Claxton 
sold  them  to  McMillan,  to  whom  they  were  delivered  to  hold 
and  dispose  of  subject  to  the  trust  created  by  the  yerbal  agree- 
ment with  Linton.  The  subject  of  the  alleged  trust  was  the 
same  identical  goods  which  were  originally  insured,  and  to 
which  the  verbal  agreement  referred.  Here  there  was  no 
dedaration  of  trust  at  all,^or  anything  which  can  be  construed  as 
tantamount  to  it.  If  anything,  it  was  an  agreement  to  give 
security,  which  passed  no  property  in  the  subject  of  it ;  and 
which,  like  an  agreement  to  assign,  is  very  different  from  a 
declaration  of  trust ;  Vide  McFadden  v.  Jenkyns}  And  further- 
more, we  think  that  this  agreement  certainly  was  not  sufficient  to 
impress  with  a  trust,  property  which  was  not  in  existence,  or 
to  create  a  lien  upon  it. 

Mr.  Thomson  argued  that  the  19th  Geo.  II.,  c.  37,  did  not 
extend  to  this  province;  and  therefore  that  it  was  not  necessary  to 
show  that  the  plaintiff  had  an  insurable  interest  in  the  subject 
insured.  That  objection,  if  available  at  all,  should  have  been 
raised  by  him  on  demurrer  to  the  plea.  Under  an  issue  whereby 
he  has  undertaken  to  show  an  insurable  interest,  upon  what 
principle  can  he  be  heard  to  say  that  he  need  not  show  it  ? 


»  1  Phil.  161,  16S. 
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^^7^  At  all  events,  it  is  too  late  now  to  raise  such  a  point  in  this 

Clakkk      province.     The  question  of  whether  or  not  there  was  an  insnr- 
^'  able  interest  in  the  assured  has  been  f  requentlv  discussed  before 

Imperial  ^^^  Court,  and  many  cases  have  turned  upon  it;  but  it  never 
Ins.  Co.  before  was  contended  that  a  party  without  any  interest  in  the 
subject  insured  could  recover  the  insurance  if  it  was  destroyed. 
Vide  Lingley  v.  The  Queen  iTisurance  Company  ;*  Crockford  v. 
The  Equitable  Insurance  Company;*  Kelly  v.  The  Ixyndon, 
Liverpool  and  Olobe  Insurance  Company*  In  one  case,  which 
we  presume  must  have  escaped  Mr.  Thomson's  notice,  or  he 
would  have  brought  it  under  the  notice  of  the  Court  in  con- 
nection with  his  argument  on  this  point,  it  was  decided  that 
the  plaintiff  could  not  recover  without  proof  of  ^  insurable 
interest.  That  was  Gaskin  v.  The  Phoenix  Insurance  Com- 
pany.*' That  case,  of  course,  is  conclusive  upon  us  until  reversed 
by  a  Court  of  appeal. 

The  rule  must  be  made  absolute  for  a  nonsuit. 

Ride  absolute  to  eTvter  nonsuit 


1878  THE  QUEEN  v.  ARCHIBALD. 

'^^^y-       Bastardy   bond — Action  on — WJiere  overseers  have  incurred 
liability  —  Justice  of  tlie  Peace — Certiorari —  Wlien 
substantial  justice  done — Point  not  raised  at  trial. 

The  condition  of  a  bastardy  bond  was  to  indemnify  the  Parish  against  all 
chai^gies  for  or  on  account  of  the  support  of  the  child.  The  overseers  of  the 
poor  having  entered  into  a  contract  tor  the  support  of  the  child  and  incurred 
a  liability  to  the  extent  of  $16 ;  Htldy  per  Allkn,  C.  J.,  and  Wbldon. 
Fisher  and  Duff,  JJ.,  that  they  could  recover  this  amount,  though  they 
had  not  actually  paid  over  the  money. 

Where  the  Court  can  see  that  substantial  justice  has  been  done  in  the  pio- 
ceeding  before  a  Justice  the  decision  ouf ht  not  to  be  reversed  on  a  ground 
which  the  parties  did  not  raise  at  the  trial. 

June  19.  Rainsford  shewed  cause  against  a  rule  nisi  to 
quash  a  judgment  obtained  before  a  Justice  of  the  Peace  in  an 
action  on  a  bastardy  bond,  brought  by  two  Overseers  of  the 
Poor. 

E.  L.  Wetmore  was  heard  in  support  of  the  rule. 

M  Han.  281.  «  5  AUen,  651. 

»  2  Han.  266.  *  Trin.  Term,  1866 ;  Stev.  Dig.  232. 
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The  facts,  as  well  as  the  objections  urged  against  the  right        1878 
to  recover,  are  fully  stated  in  the  judgments.  The  Queen 

Cur.  adv.  vtdt  •  ^* 

The  judgment  of  a  majority  of  the  Court  (Allen,  C.  J., 
Wkldon,  Fisher  and  Duff,  JJ.,)  was  now  delivered  by 

Allen,  C.  J.  On  the  argument  of  this  case,  a  majority  of 
the  Court  were  of  opinion  that  there  was  suflScient  evidence 
from  which  a  contract  for  the  support  of  the  child  might  be 
inferred,  between  the  Overseers  of  the  Poor  and  Betts,  by  whom 
the  child  was  maintained.  It  did  not  appear  by  whose 
authority  the  child  was  taken  to  Betts' ;  but  when  he  rendered 
his  accounts  to  the  overseers  for  the  sixteen  weeks  support, 
they  aid  not  deny  their  liability,  or  raise  any  objection  what- 
ever; but  on  the  contrary,  paid  him  $4  on  account  of  his 
demand,  and  on  the  trial  one  of  the  overseers  expressly 
admitted  their  liability  for  the  whole  sum.  We,  therefore, 
thought  there  was  sufficient  evidence  from  which  a  contract 
might  be  implied. 

We  had  some  doubts  whether  the  overaeers  could  recover 
more  than  the  84  which  they  had  actually  paid  to  Betts  ;  but 
on  consideration  we  think  they  may  recover  the  $16.  The 
condition  of  the  bond  is  to  indemnify  the  parish  against  all 
ehaiges  whatever  for  or  on  account  of  the  support  of  the  child. 
The  Overseers  of  the  Poor  are  by  law  bound  to  support  the 
child  after  it  has  been  affiliated  and  becomes  a  parish  charge. 
When  they,  in  their  official  capacity,  incur  a  liability  for  its 
support,  liiat  is  a  charge  against  the  parish,  for  which,  we 
think,  they  may  recover  on  the  bond. 

The  evidence  of  the  affidavit  of  the  mother  of  the  child  taken 
before  the  Magistrate,  and  of  the  recognizance  to  indemnify 
the  Parish  was,  no  doubt,  irregularly  given ;  but  no  objection  . 
was  made  by  the  defendants  on  that  ground — ^they  did  not  deny  • 
^t  they  had  entered  into  the  recognizance,  but  objected  that 
they  could  not  be  compelled  to  pay — and  we  think  it  is  not  open 
to  them  now  to  raise  the  objection  that  the  recognizance  was 
not  proved. 

There  is  nothing  in  the  objection  that  the  action  should  have 
been  brought  in  the  name  of  the  Conunissioners  of  the  Alms 
House.    The  26th  section  of  the  Act  disposes  of  tbftt. 
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^^^8  Where  we  can  see  that  substantial  juatice  has  been  done  in 

TheQuken  the  proceedings  before  the  Justice,  we  think  we  ought  not  to 
reverse  the  decision  on  a  ground  which  the  parties  themselves 
did  not  raise  at  the  trial.  The  rule  for  quashing  the  judgment 
will  therefore  be  discharged. 

Wetmore,  J.  This  is  an  application  to  quash  a  judgment 
before  a  Justice  of  the  Peace  for  Northumberland,  upon  a  re- 
cognizance entei*ed  into  under  sec.  3  of  33  Vic.,  c  32,  (Acts 
1870,  p.  49) ;  the  section  gives  the  FcM-m  of  Reeog.  (C.) ;  the 
condition  in  the  form  is  as  follows :  *'  Upon  condition  that  if 
C.  D.  shall,  at  all  times,  for  the  space  of  seven  years  from  the 
date  hereof,  indemnify  and  save  from  all  charges  whatever,  the 

Parish  of for,  or  on  account  of  the  support  of  a 

bastard  child,  charged  against  the  said  C.  D.,  by  A.  B.,  then  this  ' 
recognizance  to  be  void,  otherwise  in  force ;  taken  and  acknow- 
ledged," etc.,  etc.  The  section  requires  the  recognizance  to  be 
entered  into  with  two  sufficient  sureties.  The  condition  of  the 
recognizance  in  the  present  case  was  in  accordance  with  the 
Form  C,  containing  all  the  conditions  in  it,  with  an  addttiond 
condition  that  the  putative  fatker  was  to  eupport  the  child  for 
seven  years. 

It  was  contended  that  as  this  recognizance  differed  materially 
from  that  given  by  the  statute,  inasmuch  as  a  condition  was 
included  in  it,  namely,  tq,  support  the  child  for  seven  years, 
which  condition  was  not  included  in  the  Form  C,  or  contem- 
plated by  the  Act ;  and  the  compliance  with  it  did  not  depend 
on  the  child  becoming  a  parish  charge,  a  Justice  of  the  Peace 
had  po  right  to  proceed  upon  it  under  section  18  of  the  Act; 
also,  that  it  did  not  appear  that  the  child  was  chargeable  upon 
the  parish.  Section  18  provides,  when  any  bond  or  recogni- 
zance taken  wnder  this  Act  shall  become  forfeited,  and  the 
damages  actually  due  thereon  do  not  exceed  twenty  dollars, 
the  same  may  be  recovered  before  any  Justice  in  the  same 
manner  as  in  ordinary  cases  of  debt  I  think  the  addition  to 
the  condition  is  very  material.  The  statutory  provision  (Form 
C.)  only  establishes  a  liability  to  indemnify  and  save  the  parish 
from  all  charges  whatever  on  account  of  the  support  of  the 
child.  ^  This  I  apprehend  to  mean  such  actual  charges  as  the 
parish  becomes  liable  for  in  the  suppocrt  of  th^  child.    The 
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liability  of  the  pariah  can  only  be  for  supporting  the  child  when        18t8 
it  actually  becomes  a  parish  chaige,  for  charges  that  the  Over-   TubQukbit 
seiiB  of  the  Poor  are  legally  liable  to  pay  by  express  contract,  v. 

or  it  may  be  by  implied  contract     I  apprehend  there  is  no  ^■*'"^*"^' 
liability  on  the  part  of  the  Overseers  of  the  Poor  for  the  main* 
t^umce  of  the  child,  unless  it  is  actually  such  parish  ehaige. 
Any  contract  to  create  such  liability  must  necessarily  be  made 
by  the  overseers  or  some  of  them,  or  by  some  person  acting 
under  the  authority  of  some  of  them.    If  the  mother  is  able 
and  willing  to  support  the  child,  I  cannot  see  why  any  parochial 
reepoDsibility  should  be  allowed  to  arise  to  create  a  liability  on 
the  part  of  the  parish ;  the  overseers  must  make  an  express 
contract,  or  so  act  as  to  create  an  implied  contract.    Indemni- 
fying the  parish  against  charges  necessarily  incurred  by  the 
Overseers  of  the  Poor  in  the  discharge  of  their  duty  is  one 
thing,  and   suj^rting   the  child   for  seven   years,  whether 
chargeable    on   the   parish   or  not,  is  quite  another.    In  the 
former  case,  the  liability  only  arises  when  the  child  is  actually 
a  parish  charge ;  in  the  latter,  the  liability  is  to  support  tJie 
child,  quite  irrespective  of  its  being  a  parish  diarge.     I  think 
the  recognizance  is  not  the  one  provided  by  the  Act,  and,  there- 
fore, that  the  magistrate  had  no  jurisdiction  under  section  18, 
that  section  being  expressly  confined  to  a  bond  or  recognizance 
tak^i  under  the  Act.    In  Pollock  v.  Oardner^  a  replevin  bcmd 
not  in  the  form  given  by  the  rule  of  Court  (Michaelmas  Term, 
4  Vic),  was  held  bad,  one  of  the  grounds  of  objection,  which 
was  considered  a  substantial  variation,  was,  that  the  bond  con- 
tained a  clause  for  indemnifying  the  sheriff,  which  was  not  pro- 
vided by  the  form.    This,  I  think,  is  not  more  vicious  than  a 
ccmdition  not  warranted  by  the  statutory  form  in  the  present 
case,  and  a  most  material  one,  namely,  to  support  a  bastard 
child  for  seven  years,  and  that,  whether  chargeable  on  the 
parish  or  not.    See  also  Wheeler  v.  Stewart^  where  it  was  held 
that  a  replevin  bond,  conditioned  to  prosecute  the  suit  against 
C.  D.  (the  defendant  named  in  the  writ  of  replevin),  "  or  some 
other  person,'*  could  not  be  assigned  under  the  Replevin  Act ; 
the  words,  "  or  some  other  person"  making  the  difficulty.  At  p. 

1  2  Kerr,  655.  *  3  Pags.  398. 
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406,  the  learned  Chief  Justice  says,  "  and  where  a  form  of 
bond,  clear,  plain,  and  certain  in  its  terms  is  prescribed,  I  think 
it  would  require  stronger  evidence  than  I  can  discover  in  liiis 
Act  of  the  intention  of  the  Legislature  to  authorize  the  inser- 
tion of  words,  the  effect  of  which  would  be  to  render  the  bond 
ambiguous  and  uncertain/'  The  sound  force  of  these  remarks,  it 
seems  to  me,  would  apply  with  irresistible  force  where  an 
additional  condition  not  provided  by  the  statutory  form  was 
inserted  in  'the  recognizance.  Here  no  ambiguity  is  created, 
but  an  express,  positive,  and  extensive  liability  is  created,  which 
neither  the  prescribed  form,  or  the  Act  itself  can  be  supposed 
to  contemplate,  ample  provision  for  indemnifying  the  parish 
being  provided  by  the  Form  C.  See  also  Barnes  v.  Ghipp! 
where  the  necessity  of  adhering  to  the  statutory  form  of  a 
notice  is  fully  established,  and  I  cannot  see  why  the  same  pre- 
cision in  substance,  at  all  events,  should  not  be  observed  in 
regard  to  a  statutory  form. 

Then  is  there  any  liability  on  the  part  of  the  parish  as  shewn 
by  the  evidence  before  the  Justice  ?  The  evidence  is  substan- 
tially as  follows  :  Betts  took  charge  of  the  child  that  William 
Simms,  not  an  overseer,  brought  to  him,  and  he  rendered  a  WU 
to  the  overseera  for  $16,  and  they  paid  $4.  Suppose  an  action 
should  have  been  brought  against  the  overseers  for  $16,  the 
amount  of  the  account  (putting  out  of  the  question  any  diffi- 
culty about  the  personal  liability  of  the  overseers)  could  Betts 
have  recovered,  under  the  evidence  before  us  ?  The  case  upon 
the  evidence  in  the  return  stands  without  a  particle  of  evidence 
of  the  child  being  chargeable  upon  the  parish  and  not  a 
shadow  of  evidence  of  any  contract  ever  having  been  made  by 
the  ovei-seers  or  any  of  them,  or  a  tittle  of  evidence  from  which 
it  could  be  shewn  that  the  overseers  ever  knew  there  was  such 
a  child  in  existence. 

The  bill  for  supporting  the  child,  amounting  to  $16,  it  is 
true,  appears  to  have  been  presented  to  the  overseers  and  that 
$4  were  paid.  This,  I  think,  is  not  sufficient  to  establish  a 
parochial  liability  enforceable  on  the  recognizance,  not  only 
against  the  putative  father,  but  also  against  sureties  who  (omitr 
ting  the  objectionable  condition),  only  entered  into  a  liability 
1  L.  R.  3  Ex.  Div.  176. 
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to  indemnify  the  parish  against  charges  that  the  parish,  ^^^ 
throagh  the  overseers  were  legally  responsible  to  pay.  The  THaQxrisEN 
liberality  of  the  overseers  in  handing  over  $4  to  pay  an 
asBQmed  claim  of  SI  6, 1  do  not  think  is  sufficient  to  establish  a 
liability  on  the  recognizance — which  was  to  indemnify  the 
parish  against  legal  charges  against  it — and  that  with  an  entire 
absence  of  every  other  requisite  to  constitute  such  liability, 
.unless  indeed,  the  clause  not  provided  by  the' form,  to  support 
die  child,  quite  irrespective  of  its  being  a  parish  charge,  and 
which,  I  think,  dastroys  it,  so  far  as  the  right  of  a  Justice  of  the 
Peace  to  proceed,  is  resorted  to.  Upon  both  grounds  I  have 
mentioned,  I  think  the  conviction  should  be  quashed. 

Rvie  discharged. 


NAPIER  AND  WIFE  v,  JOHN  FERGUSON  AND  A.  R.        1878 

FERGUSON.  June, 

Trespass — Forcible   entry   by   owner — Whether  has   right  to 
eject  by  force  a  person  whose  possession  was  originally 
lawful,  but  contvaues  in  having  no  longer 
right  to  do  so. 

^^Hiere  the  defendant  waa  the  owner,  and  entitled  to  the  immediate  poeaewion 
<tf  «  dwelling  house,  occupied  by  the  plaintifiTs  wife,  who  detained  it,  after 
denumd,  by  refoaing  to  give  it  up  and  locking  the  doon  against  the  defend- 
•aVs  entry;  Held,Dj  a  majority  of  the  Court,  (Allen,  C.  J.,  Fisher  and 
WiTKOKE,  JJ.,  Weldon  and  Duff,  JJ.,  dissenting)  that  the  defendant  was 
justified  in  forcinfl;  open  the  door,  so  locked, — entering  and  taking  possession 
of  the  house,  and  had  thereby  obtained  such  a  lawiul  possession  of  it,  as 
pfoved  the  aU^tion  in  his  plea  of  justification,  viz. :  ''that  he  was  in  posses- 
a<m  of  the  dwelling  house." 

This  was  an  action  of  trespass,  tried  before  Duff,  J.,  at  the 
Gloucester  Circuit,  in  September,  1876,  principally  for  an 
ASBaplt  and  battery  of  the  female  plaintiff.  The  general  state 
of  the  pleadings,  as  well  as  the  facts  necessary  to  be  stated 
sufficiently  appear  in  the  judgment.  It  will,  however,  be  of 
&d?antage  to  here  set  out  th^  first  and  second  counts  with  the 
plea  of  justification  thereto,  which  were  as  follows: — 1st  count 
--"  For  that  the  defendant  assaulted  and  beat  the  said  Margaret 
Napier,  then  being  tfie  wife  of  the  said  Samuel  H.  Napier, 
whereby  she  became  sick  and  wounded,  and  for  a  long  time 
sufiered  great  pain  of  body  and  mind."    2nd  count — "  Also,  for 
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thai  the  defendants  assaulted  and  beat  the  said  Margaret 
Napier,  then  being  the  wife,  &;c.,  whereby  she  became  sick  and 
wounded,  and  the  said  Samuel  H.  Napier  was  deprived  of  her 
comfort  and  services  for  a  long  time,  and  incurred  expenses  for 
nursing  and  for  surgical  and  medical  attendance."  2nd  plea— 
"The  defendants,  as  to  the  first  and  second  counts  of  the 
declaration  say — that  at  the  time  of  the  alleged  assault^  the 
defendant,  John  Ferguson,  Jr.,  wasposaesBedofa  dwMvng  house, 
wherein  the  said  plaintiff,  Margaret  Napier,  was  trespassing, 
whereupon  the  said  defendant,  John  Ferguson,  Jr.»  requested 
the  said  plaintiff,  Margaret  Napier,  to  leave  the  said  dwellii^ 
house,  which  the  said  plaintiff,  Margaret  Napier,  refused  to  do; 
whereYq)on  the  defendant,  John  Ferguson,  Jr.,  in  his  own  right, 
and  the  defendant,  Alexander  R.  Ferguson,  as  the  servant  of 
the  defendant,  John  Ferguson,  Jr.,  and  by  his  command,  gently 
laid  their  hands  on  the  said  plaintiff,  Margaret  Niqiier,  in 
order  to  remove  her,  and  removed  her  from  the  said  dwelling 
house,  d«ing  no  more  than  was  necessary  for  that  purpose, 
which  is  the  alleged  trespass.'*  Issue  thereon  and  excess.  There 
was  an  amendment  allowed  at  the  trial,  by  adding  4th  and  5th 
counts,  like  the  1st  and  2nd,  varying  only  as  to  damage,  and 
which  the  2nd  plea  was  opened  to  meet,  with  issues  thereon ; 
but  the  amendment  no  way  affected  the  main  question,  as  to 
the  second  plea,  upon  which  the  trial  turned. 

On  the  trial  a  number  of  authorities  were  cited  by  the 
counsel  for  both  parties.  Mr.  Kerr,  on  behalf  of  the  def^adsst 
cited  amongst  others,  Harvey  v.  Brydges  ;*  Addison  on  Torts 
393,  394, 395 ;  Davidson  v.  Welsh  f  PolkvnJiom  v.  Wrighfand 
Newton  v.  Harland* 
He  contended  that  Newton  v.  Harland  was  overruled 
The  learned  Judge  in  charging  the  Juiy,  reviewed  at  sQpiw 
length  the  authorities  which  had  been  cited,  and  in  the  coaiae 
of  his  remarks  upon  them,  stated  that  he  was  not  aware  of 
any  case  which  overruled  Neviton  v.  Harland.-  But  he  also 
told  them  that  he  thought  the  authorities  which  had  been 
discussed  did  not  apply ;  because  the  plea  of  justification  alleged 
that  the  assault  had  been  committed  in  defence  of  the  defend- 


^  1  Exch.  261. 
■  SQ.  B.  197. 


Ml  Q.  B.  889,  8 
VI  M.  &  G.  64t. 
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ant's  possession,  not  whilst  the  defendant  was  in  the  act  of 
inaldng  an  entry  under  his  title.  He  quoted  the  passage  from 
Addison  on  Torts,  referred  to  in  his  judgment,  and  told  the 
Jury  that  if  Mrs.  Napier  had  left  the  house  for  only  a  tempor- 
aiy  purpose,  having  left  her  daughter  in  eharge  to  keep  posses- 
sion, and  with  the  intention  of  returning — the  beds  and  bedding, 
furniture,  cooking  utensils  and  things  being  in  the  house — and 
on  her  return,  finding  the  front  door  open  she  went  in  again  ; 
before  the  defendants  had  had  time  to  remove  the  things  from 
the  house,  and*  whilst  they  were  in  the  act  of  doing  so,  then 
he  thought  that  the  mere  *  entry  of  the  defendants  had  not 
given  them  a  possession  which  sustained  the  allegation  in  the 
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The  jury  found  for  the  plaintifis,  with  damages  $2,500. 

David  S.  Kerr,  Q,  (7.,  in  Michaelmas  Term,  1876,  obtained  a 
role  nin  to  set  aside  the  verdict,  inter  aUa,  for  misdirection  of 
^e  learned  Judge  in  charging  the  jury,  that  John  Ferguson's 
plea  of  justification,  in  regard  to  his  possession,  had  not  been 
proved ;  and  in  omitting  to  leave  to  the  juiy  the  question  of 
forahje  entry,  as  held  necessary  in  Newton  v.  Harlandy  citing 
the  judgment  of  Coltman,  J.,  and  the  respective  rulings  of 
Parke  and  Alderson,  BB.,  in  Newton  v.  HarUmd,  and  The 
Year  Books,  9  H.  6,  19,  %l  H.  6,  39,  15  H.  7, 17 ;  3  Com.  167, 
175 ;  Merritt  v.  QuMitonf  Butcher  v.  Buickerf  Jones  v.  Jones;* 
Hawk.  P.  C,  ch.  64,  ss.  1,  2,  3,  22,  23,  25,  32,  38;  4  Com.  Dig. 
343 ;  Woodfall  L.  &  T.,  by  Cole,  673 ;  Taurdon  v.  Costart  Tur- 
ner V.  MaymoU;^  Co.  Litt.  67,  Co.  Litt  368  a,  245, 264 ;  13  Vin. 
Abr.  379 ;  The  Kvng  v.  Domey ;'  The  Queen  v.  Depukef  Weaver 
V.  Bush;*  Rogers  v.  Pitcher,^*  per  Qibbs,  C.  J.;  Davidson  v. 
Wilson  ;"  Burling  v.  Bead  ;**  Harvey  v.  Bridges ;"  Pollard  v. 
Brewer  ;'*  Blades  v.  Higgs;^^  Jones  v.  Cha/pnxan^^  per  Maule,  J.; 
Lowe  V.  Telford  ;^^  Moriton  v.  Ooombes}* 


M  M.  &  O.  644. 
*  1  H.  AC.  41. 
^  12  Mod.  417. 
»  6  T«mt  207. 
»  14  M.  A  W.  442. 
»  2  Ex.  803. 
»  9  C.  B.  787. 
33 


*  1  Bert  Rep.  214. 

»  7  T.  R.  471. 

<  11  Mod.  273. 
»  11  Q.  B.  890. 
"  7  C.  B.  N.  S.  371. 


•  7  B.  &  C.  399. 

•  1  Bing.  158. 
»  8  T.  R.  761. 
"  11  id.  904. 

^*  10  C.  R  N.  S.  719. 


"  L.  R.  1  Appeal  Cases  for  1876,  House  of  Lords,  p.  414. 
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The  following  is  the  notice  of  motion  for  a  new  trial: 
Misdirection  of  the  learned  Judge  in  the  following  particu- 
lars, namely, — 

1.  Telling  Jury  that  defendant,  John  Ferguson's  plea  of 
possession  of  the  house  for  justifying  the  assault  was  not  made 
out,  and  had  in  point  of  law  failed,  and  that  he  had  no  posses- 
sion when  assault  was  committed 

2.  That  in  point  of  law,  John  Ferguson  had  not  made  out, 
by  his  own  evidence,  a  justification  for  his  assault  in  putting 
Mrs.  Napier  out  of  the  house. 

3.  That  John  Ferguson  was  not  in  possession  of  the  house 
so  as  to  support  his  plea  of  possession  as  alleged  therein. 

4.  That  Mrs.  Napier  was  in  possession  of  the  house  at  the 
time  of  the  assault,  having  her  bed,  valuables,  and  other  things 
there,  and  not  John  Ferguson. 

5.  That  the  learned  Judge  should  have  put  the  respective 
issues  to  the  Jury  according  to  the  evidence,  or  directed  their 
separate  findings  upon  them  in  favor  of  the  defendants  or  such 
of  them  as  were  not  proved  for  plaintifis. 

6.  Should  have  left  to  them  to  find  whether  A.  Rankin 
Fei^son  committed  any  assault 

7.  Misdirection  as  to  damages. 

II.  Verdict  contrary  to  law  and  evidence. 

III.  Excessive  damages — contrary*  to  reason,  justice  and 
common  honesty. 

The  rule  went  upon  all  the  grounds  but  the  last. 

S.  R.  Thomson,  Q.  C,  and  Landry  in  Easter  Term,  1877, 
shewed  cause.  The  several  grounds  taken  for  a  new  trial,  on 
moving  the  rule,  all  resolve  themselves  into  one,  namely: 
whether  the  learned  Judge  was  right  in  telling  the  jury  that 
the  defendant  had  not  made  out  a  sufficient  defence  in  his 
plea  of  justification  of  possession.  Now,  it  was  necessary  for 
the  defendant,  John  Ferguson's  justification,  independent  of 
proving  a  lawful  possession,  that  he  should  shew  a  complete 
documentary  title  in  himself  from  the  plaintiff  under  the 
Insolvent  Act  of  1869,  by  the  several  conveyances  put  in 
evidence,  of  the  house  and  premises  in  question.  This  they 
failed  to  do,  because  the' defendants  claimed  through  a  convey- 
ance made  under  a  deed  of  composition  in  insolvency,  executed 
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by  Napier's  creditors,  the  conditions  of  which  were  not  shewn 
to  have  been  complied  with. 

The  voluntary  deed  of  the  insolvent  was  a  general  one,  and 
ihere  was  nothmg  in  it  to  indicate  that  this  property,  in  parti- 
cular, was  included,  nor  any  evidence  to  shew  .what  particular 
interest  the  plaintiff  had  in  it,  if  he  had  any  at  all,  but  Mrs. 
Napier  being  continually  in  possession  for  many  years  before 
she  was  turned  out,  the  fair  inference  is,  that  it  belonged  to 
her  in  her  own  right ;  so  far  as  documentary  title  was  concerned 
it  entirely  failed,  and  although  His  Honor  told  the  jury  that 
for  the  purposes  of  this  action  he  should  direct  them  that  the 
documentary  title  was  complete,  if  it  now  appears  otherwise, 
no  new  trial  should  be  granted.    But  besides  the*  foregoing 
defects,  the  defendant,  John  Ferguson,  shewed  no  possession  of 
the  house  in  question.    Mrs.  Napier  was  in  actual  possession 
and  had  been  so  for  many  years — there  must  be  a  legal,  actual 
possession  proved  on  the  trial,  to  support  the  allegation  of 
possession  in  the  plea  of  justification,  and  though  it  is  extra- 
judicially said  by  Parke,  B.,  in  Harvey  v.  Bridges^,  that  he 
could  not  see  how  it  was  possible  to  doubt  that  it  was  a  per- 
fectly good  justification  to  say  that  the  plaintiff  was  in  posses- 
sion of  the  land  against  the  will  of  the  defendant  who  was 
owner,  and  that  he  entered  upon  it  accordingly,  even  though 
a  breach  of  the  peace  is  committed,  it  is  manifest  that  no 
opinion  of  that  kind  was  called  for  in  that  case  and  no  decision 
has  ever  yet  been  so  judicially  pronounced ;  but  the  contrary 
was  judicially  determined  and  with  great  reason  in  Newton  v. 
Hatia/ncPy  by    a   most  distinguished  lawyer — Chief   Justice 
Tindal  and  the  majority  of  the  Court — that  decision  has  never 
been  overruled.    The  pleadings  and  facts  there  were  substanti- 
ally as  here,  and  it  was  contended  by  the  counsel  for  the 
plaintiff,  that  the  entry  of  the  defendant,  to  take  possession, 
amounted  in  law,  to  a  forcible  entry,  citing  Viner's  Abr.  Forcible 
Entry  A.,  Bac.  Abr.,  Forcible  Entry,  B.,  5  Rich.  2,  ch.  7,  3  Com. 
179 ;  and  that  a  legal  possession  could  not  be  derived  out  of  or 
constituted  by  an  illegal  act,  citing  in  support  of  that  position, 
the  judgment  of  Lord  EUenborough,  C.  J.,  and  LeBlanc,  J.,  in 
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Lcmgton  v.  Hugkea ,'  and  tliAt  of  Holt,  C.  J.,  in  BcLrUett  v. 
Vi/nor ;  DeBignis  v.  Armstead;*  Cope  v.  Mowland;^  and 
referred  to  Taylor  v.  Cole;^  Tmmton  v.  CoBtarf  Bogen  v. 
Pitdier,-*  Doe  v.  Wood;^  Twmer  r.  MaymoU;^  BtUdUr  v. 
Bvtcker;^  Wilbore  v.  Bainaforih!*  and  Looey  v.  Lear,  as 
establishing  no  more  than — First,  that  a  party  entered 
upon,  whose  tenn  had  expired,  could  not  maintain  tres- 
pass against  his  hmdlord;  and  seeondly — ^timt  the  landlord 
might  resume  possession  if  he  could  obtain  it  peaceably  but  not 
otherwise ;  and  submitted  that  no  case  had  gone  so  far  as  to 
justify  a' landlord  in  committing  an  assault  in  taking  posses- 
sion ;  and  referred  to  Hilary  v.  dray,"*  as  not  so  stroi^  a  ease 
as  the  one  then  b^ore  the  Court  and  to  the  judgment  of 
Tindal,  C.  J.,  in  Anthony  v.  Harvey,^  and  to  the  judgment  d 
Fatteson,  J.,  in  Doe  v.  Lord}* 

This  seems  a  fair  review  and  result  of  all  the  cases  quoted, 
clearly  shewing  that  none  of  them  gare  any  countenance  to  the 
justification  there  set  up  by  the  defendant  who  was  guilty,  witii- 
in  the  Statute  5  Rich.  II.,  c.  7,  of  forcible  entiy  and  detainer, 
and  could  not  justify  in  the  face  of  them.  Tindal,  C.  J.,  in 
giving  judgment,  said :  "*  If  the  landlord,  in  making  his  entiy 
upon  the  tenant,  has  been  guilty  of  a  breach  of  a  positive 
statute  or  of  any  offence  against  the  common  law,  it  api>ears  to 
me  that  such  violation  of  the  law,  in  making  the  entry,  causes 
the  possession,  thereby  obtained,  to  be  illegal,  and  that  the 
allegation  in  the  plea  that  one  of  the  defendants  was  lawfully 
iu  possession  at  the  time  the  assault  was  committed  is  nega- 
tived." The  like  here,  and  this  reasoning  seems  to  recommend 
itself  as  sound  law  to  every  rational  mind,  otherwise  there  i&  a 
gross  inconsistency  presented  which  has  no  parallel.  A  man 
who  has  been  grievously  assaulted  brings  his  action  against  a 
defendant  to  recover  damages  for  the  injury  he  has  sustained, 
and  pirx^edings  are  also  taken  against  him  for  a  violation  of 
the  statutes  of  Forcible  Entty  and  Detainer.    The  causes  are 


M  M.  &  S.  596,  597. 
*  3  T.  Rep.  295. 
'  2  B.  *  Aid.  724. 
}•  8  B.  &  C.  6. 
u  7  Ad.  a  SL  610. 


»  10  Bing.  107. 
»  7  T.  Eep.  43L 
■  1  Bing.  138. 
>•  6  0.  &  P.  284. 


<  2  M.  &  W.  149. 

•  6  Taunt  206. 

•  7  B.  &  C.  399. 
^*  8  Bing.  186. 
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entered  at  the  same  Court  together ;  in  the  civil  suit,  the  Judge 
telling  the  jury  that  the  defendant's  proceedings  are  lawful,  his 
plea  made  out,  and  that  he  should  have  a  verdict.  The  criminal 
ease,  upon  the  same  identical  facts,  is  then  taken  up.     The 
Judge  there  tells  the  jury  that  the  defendant's  proceedings  were 
unlawful,  his  defence  not  made  out,  and  that  the  jury  should 
£nd  him  guilty.    Where  is  there  any  precedent  for  such  a 
judicial  contradiction  deliberately  pronounced,  upon  the  same 
id^tieal  law  and  facts,  in  the  wide  range  of  our  civil  and  crimi- 
nal law  system  ?    It  would  be  disgraceful  to  the  law  itself  to 
Iiave  such  a  state  of  things  presented.    No  man  can  profit  by 
his  own  wrong ;  no  man  shall  succeed  by  the  law,  in  violating 
the  law,  or  gain  to  himself  an  advantage  in  the  law,  by  setting 
at  defiance  its  most  positive  enactments.    Here  the  defendants, 
with  full  knowledge  of  the.  husband's  absence,  come  to  Mrs. 
Napier's  abode,  forcibly  break  open  her  door,  and  violently 
force  her  out  of  the  house  into  the  street, — with  great  injury 
to  her  person, — under  a  pretence  that  they  have  gained  lawful 
possession  of  the  house.    If  this  be  law,  there  is  an  end  of 
N3curity  in  a  home,  and  bloodshed  and  murder  must  mark  our 
future  conflicts  about  taking  possession.    This  doctrine  can 
never  be  tolerated,  and  the  law  as  laid  down  in  NeurUm  v. 
Harland  must  be  upheld  if  peace  and  security  under  the  law 
are  to  be  regarded.    In  Turner  v.  Maymotty   the  entry  was  a 
peaceable  one,  and  the  defendant  had  a  good  title ;  so  in  all  the 
cases  upon  entries.   The  same,  13  Vin.  Abr.  388,  Forcible  Entry 
and  Detainer,  D.    In  Hilary  v.  Gray^   where  Turner  v.  May* 
moU  was  relied  on,  a  forcible  entry,  as  in  the  present,  was 
adjudged  an  unlawful  entry,  and  no  justification  in  trespass, 
although  the  property  belonged  to  the  defendant,  and  he  had 
a  right,  by  lawful  means,  to  the  possession  of  it.    The  same  is 
applicable  here,  if  the  defendants'  documentary  title  were  made 
out^  which    was  not  so.     Lord   Lyndhurst,   C.   B.,   in   that 
case,  said :  ''  If  the  defendant  had  a  right  to  the  possession  he 
should  have  obtained  that  possession  by  legal  means."    So  here 
there  can  be  no  civil  right  to  do  an  act  for  the  doing  of  which 
a  party  may  be  immediately  indicted.    In  Nash  v.  Luoaa, 
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overruling  the  judgment  of  the  majority  of  this  Court  in  Myen 
V.  Smiiky  it  was  held  that  the  landlord  entering  an  unfastened 
window  of  the  plaintiff's  house,  was  a  trespass,  and  the  amount 
distrained  for  was  recovered  in  damages,  although  the  rent 
claimed  was  due,  and  payable  to  the  landlord.  This  case  fully 
bears  out  the  principle  l^at  no  man  shall  take  advantage  of  his 
own  wrong,  or  successfully  assert  his  rights  by  unlawful  means. 
So  is  it  in  the  present  In  AUcmack  v.  DeaBriaay,  not  reported, 
Easter  Term,  1865,  Trinity,  1866,  it  was  held,  by  this  Court, 
that  a  defendant  who  had  been  put  into  possession  of  land,  as 
against  the  plaintiff,  by  process  of  law,  which  had  been  set 
aside,  was  in  no  better  position  by  it  than  if  he  had  never 
entered,  and  that  the  plaintiff  had  a  right  to  be  put  in  the 
same  position  as  he  was  before  the  proceedings  taken  by  the 
defendant  to  dispossess  him.  This  last  case,  among  many 
others,  shews  that  a  party  can  gain  nothing  by  a  wrongful  act 
In  Sampson  v.  Haney,*  it  was  held  that  the  defendant  was  not 
justified  in  assaulting  the  plaintiff  in  making  an  entiy  into  the 
defendant's  own  house. 

In  Jones  v.  Chapman,*  and  cases  of  the  like  sort,  the  defend- 
ant's paramount  title  was  shewn.  Not  so  here.  The  plea 
of  possession  was  not  made  out,  neither  by  documentary  tide 
nor  by  lawful  possession,  but  the  contrary — a  failure  in  both, 
which  made  the  defendants  mere  wrong  doers  as  regards  Mrs. 
Napier,  whom  they  turned  out  of  the  house  in  a  very  violent 
and  lawless  manner,  inflicting  great  injuries  and  sufferings 
upon  her ;  and  even  had  they  made  out  their  title  and  lawful 
possession,  the  excess  of  their  conduct  by  the  injury  to  Mrs. 
Napier  fully  warranted  the  verdict  of  the  jury,  which  should 
not  be  set  aside. 

Kerr,  Q.  C,  in  support  of  the  rule.  There  is  nothing  in  the 
objection  to  the  documentary  title.  There  appears  in  the  deed 
to  the  creditors'  assignee,  and,  at  the  plaintiff's  disposal,  ample 
property  besides  that  included  in  John  Shireff 's  deed,  through 
which  John  Ferguson  is  claiming,  to  satisfy  any  preferential 
claims  for  rent  or  costs,  if  there  were  any ;  but  while  it  was  not 
offered  to  be  shewn  by  the  plaintiff  that  any  claim  for  pref eren- 
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tial  rent  or  costs  existed,  the  plaintiff  himself,  for  whose  advan- 
tage and  bj  whose  express  authority  the  deed  in  question  was 
niade,  is  now  attempting  to  defeat  it,  in  the  teeth  of  that 
advantage  and  that  authority  to  the  contrary.  This,  by  his 
own  acts,  he  is  estopped  from  doing,  and  the  costs  being  pay- 
able to  the  assignee,  who  made  the  deed,  whether  he  recovered 
Us  costs  or  waived  them,  his  deed  is  equally  good,  and  no  one 
can  now  question  it  This  would  seem  the  view  of  the  learned 
Judge  in  telling  the  jury  that  the  documentary  title  was  com- 
pletely made  out,  and  if  the  plaintiiEs  thought  the  learned 
Judge  wrong  in  this,  they  should  have  moved  for  a  new  trial. 

It  is  a  mere  legal  inaccuracy  as  argued  throughout  on  the 
other  side,  to  affirm  that  Mrs.  Napier,  B,feme  covert,  living  in  the 
house  with  her  husband — ^no  matter  how  long — ^was  ever  in 
possession  of  the  premises,  any  more  than  an  ordinary  servant 
would  be — the  legal  possession,  according  to  the  right,  being 
exclusively  in  the  husband,  and  though  the  voluntary  deed  of 
assignment  was  general  of  all  the  insolvent's  property,  the 
subsequent  deed  specifically  described  the  house  and  leasehold 
premises  in  question  as  being  S.  H.  Napier's,  with  his  authority 
in  writing  to  convey,  as  his,  the  house  in  question,  nor  was  any 
question  at  the  trial  raised,  nor  any  attempt  to  shew  that  Mrs. 
Napier  had  any  property  in  the  premises,  apart  from  her  rela- 
tion  as  Napier's  wife — all  the  deeds  were  duly  acknowledged 
ftud  recorded  according  to  the  Registry  Act,  and  livery  of 
seizin,  or  possession  in  law,  according  to  the  statute  by  document 
tary  title,  was  complete  in  John  Ferguson. 

As  to  the  alleged  assault,  the  issue  on  the  separate  question 

of  excess,  in  turning  the  female  plaintiff  out  of  the  house,  never 

having  been  submitted  by  the  learned  Judge  to  the  jury,  and  the 

verdict  entirely  founded  on  the  illegality  of  the  entry,  as  charged 

by  the  Court,  the  subject  is  narrowed  down  to  the  single  point 

of  legal  entry,  namely,  whether  the  mere  entry  into  the  house, 

with  acts  of  possession,  ai^  proved  to  have  been  done  by  John 

Fei^guson,  having  the  legal  title  and  right  of  entry,  was  in  law, 

justifiable  and  gave  to  him,  as  alleged  in  his  second  plea,  such 

^  a  lawful  and  exclusive  possession  de  fdcto,  as  that  he  might 

remove  from  the  house  any  person  having  no  title  and  claiming 

to  remain  there.    The  learned  Judge  very  distinctly  told  the 
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jury  that  the  defendant  had  failed  to  make  out  his  plea  of  jus- 
tification of  possession,  as  his  entry  by  force  was  illegal  and 
that  according  to  the  case  of  'Netvton  v.  Harland,  and  which 
he  said  had  never  been  overruled,  and  also  by  the  Startute  5  R. 
II.,  c.  7,  on  forcible  entry  and  detainer,  to  which  the  defendants 
had  made  themselves  liable,  there  was  no  defence  proved.  No 
charge  could  seem  more  opposite  to  law  and  which  was  avowed- 
ly occasioned  by  the  authority  of  Neivton  v.  Harland,  but  the 
doctrine  there  asserted  by  the  plaintiff's  counsel  and  maintained 
by  a  majority  of  the  Court,  that  extra  force  in  an  entiy  would 
destroy  it,  as  a  civil  defence,  was  never  waxranted  either  by 
the  common  law  or  by  any  of  the  statutes  of  forcible  entry  and 
detainer,  and  is  opposed  to  the  whole  theory  of  the  feudal 
system — ^this  is  manifest,  by  a  brief  review  of  the  various 
wrongful  ousters  of  true  owners,  enumerated  in  3  Com.  167, 
and  their  redress,  176.  The  wrong  or  excess  of  an  act  of  entiy, 
in  civil  cases,  never  diminishing  the  effect  of  it  or  lessening 
the  quality  of  the  estate,  by  the  wrongful  mode  of  obtaining 
it,  as  in  all  kinds  of  disseisin,  with  much  greater  reason  then 
the  assertion  of  rightful  ownerahip,  where  the  entry  is  given 
by  law,  the  restoration  of  rightful  possession,  by  the  entry  ci 
the  true  owner  with  title,  was  never  held  to  be  no  entry  or 
no  restoration  of  possession,  merely  because  the  mode  of  entry 
was  objectionable,  but  the  instantaneous  effect  of  an  entiy 
or  re-entry  always  was,  as  against  the  wrong  doer,  to  put  the 
title  holder  (having  right  to  enter)  into  actual  and  immediate 
possession  and  to  make  him  complete  owner — 3  Com.  176. 
All  this  is  virtually  contradicted  by  Newton  v.  Harland,  The 
counsel  for  the  plaintiff  likening  that  case  to  the  instances  of 
personal  contracts  cited  by  him  made  void  by  the  statutes,  and 
to  which  there  is  no  resemblance,  and  using  the  words  ''  peace- 
able manner,"  found  in  the  different  cases  cited  by  him,  not  as 
merely  meaning  to  be  distinguished  from  ''strong  hand"  and 
"  multitude  of  people,"  being  the  words  used  in  5  Rich.  IL,  c  7, 
and  consistently  allowing  a  medium  course  or  so  much  1^1 
force,  in  a  peaceable  way,  as  would  be  necessary  to  make  the 
entry  complete,  as  was  evidently  meant  in  the  case  referred  to,  . 
but  interpreting  the  expression  "  peaceable  manner  "  to  mean 
that  you  cannot  make  an  entry  at  all  if  any  one  is  within  your 
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house  objecting  to  your  admittance,  nor  obtain  possession  at  all 
imless  you  do  it  by  stealth  and  in  the  absence  of  occupants,  in 
fact  a  practical  denial  of  the  law  of  entries ;  and  this  seems  to 
have  been  the  view  of  the  majority  of  the  court  in  Newton  v. 
Barland ;  yet  the  law  from  the  earliest  writers  on  the  common 
law  downward  appeared  to  the  contrary,  and  the  position  main- 
tained by  Tindal,  C.  J.,  in  favor  of  wrong-doers,  seems  contra- 
dicted by  all  authorities  from  a  very  early  period  to  the  present 
and  which  all  support  the  opposite  doctrine  laid  down  by 
Parke,  B.  in  Harvey  v.  Brydges^  and  by  Erie,  C.  J. ,  in  Blades 
V.  Higgs*  and  by  the  JBEouse  of  Lords  in  Lowe  v.  Tdfard,*  and 
the  other  cases  cited  in  moving  for  the  rule. 

The  law,  as  held  in  Neivton  v.  Harland,  was  most  ably  com- 
batted  by  Coltman,  J.  (the  dissenting  Judge),  who  says, "  the 
laws  of  England  recognize  the  modes  of  asserting  the  right  to 
land  wrongfully  withheld — by  entry  and  by  action*'  that  the 
remedy  by  entry  was  looked  upon  as  favorably  as  the  remedy 
by  action,  quoted  the  language  of  Bailey,  J.,  in  Butcher  v. 
Butcher*  "that  a  party  having  a  right  to  land  acquires  by 
entry  the  lawful  possession  of  it,  and  may  maintain  trespass 
against  a  person  wrongfully  continuing  there,''  and  cites  many 
authorities  to  shew  that,  though  the  pai*ty  continuing  in  posses^ 
sion  be  dispossessed  by  force,  he  can  maintain  no  action  for  it, 
on  the  Statutes  of  Forcible  'Etuivy  and  Detainer.  How,  then, 
can  the  novel  theory  of  Newton  v.  Harktnd  be  supported  ?  It 
was  contradicted  by  Parke,  B.,  on  the  first  trial  of  Newton  v. 
Harland,  and  alike  overruled  by  Alderson,  B.,  on  the  second 
trial  of  the  same  case,  and  a  plea  of  possession  like  the  one  in 
this  action  was  held  by  each  of  these  most  eminent  Judges  to 
be  proved  by  the  entry  in  that  case.  "There  is  no  case  in 
which  a  party  can  maintain  ejectment,  in  which  he  cannot 
enter,"  per  Gibbs,  C.  J.,  in  Rogers  v.  Pitcher^  and  so  is  the 
wording  of  the  Statute  of  Limitations  in  real  property, "  make 
an  entry  or  bring  an  action  "  throughout.  The  law  as  held  by 
the  majority  of  the  Court,  in  Newton  v.  Harland,  has  never 
been  countenanced  in  any  Court,  but  has  been  dissented  from 
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as  law,  and  contradicted,  in  principle,  by  every  Court  in  Eng- 
land, and  the  opposite  doctrine  and  principles  maintained,  as 
will  .appear  by  all  the  cases  cited. ' 

Wherever  the  law  gives  to  any  one  a  right  to  enter  into 
lands,  etc.,  it  gives  him  everything  for  accomplishing  and  com- 
pleting that  entry,  without  which  it  is  of  no  avail,  and  he 
loses  his  land:  12  Rep.  131;  Co.  Lit.  55a;  11  Rep.  52.  The 
common  law  gives  two  modes  of  completing  title  by  entry — 
Ist.,  an  entry  in  law,  by  continual  claim,  where  the  claimant 
dare  not  enter  for  fear  of  death  or  bodily  harm :  1  Hawk.  P.  C, 
ch.  64,  8S.  23,  34 ;  2d.,  an  entry  in  fact,  or  actual  entry  into  his 
premises,  and  without  one  or  other  of  those  modes  a  man  can 
never  complete  his  title,  except  by  action ;  but  as  to  the  first 
mode,  the  defendant,  John  Ferguson,  could  not  allege  that  he 
was  afraid  of  death  or  of  bodily  harm  from  the  plaintiff's  wife, 
he  was  driven  then  to  the  second — ^an  actual  entry,  to  complete 
his*  title.  Having  the  right,  he  was  guilty  of  no  unpeaceable- 
ness  or  lack  of  easiness. 

With  title  and  entry,  defendant  thereby  became  and  was  in 
the  actual  and  exclusive  possession  of  his  dwelling  house,  and 
€0  instanti,  excluded  every  vestige  of  possession  from  remain- 
ing in  the  plaintiff,  and  made  him  and  all  claiming  under  him 
trespasserSy  according  to  the  well-known  rule,  where  two  be  in 
one  house  claiming  to  hold  by  different  rights,  the  one  by  title 
and  the  other  not,  the  law  adjudges  the  poss<&ssion  in  him  who 
hath  the  title  and  the  other  a  trespasser,  for  duo  non  2>08mnt, 
i/a  sdidoy  unam  rem  possidere :  Litt.,  sec  701,  Co.  Lit.  368  a,  and 
per  Chipman,  C.  J.,  in  delivering  the  judgment  of  the  Court  in 
Men^tt  V.  Qv/inton  ;*  per  Maule,  J.,  in  J(me8  v.  Chapman ;'  per 
Lord  Chancellor  Cairns  in  Lowe  v.  Tdfoi^d ;"  per  Lord  Hather- 
ley,  424,  and  per  Lord  Selbome,  426,  of  the  same  case ;  and 
per  Pollock, C.  B.,  in  Jones  v.  Jones*  There  was,  therefore,  no 
evidence  that  the  defendant  had  violated  any  law,  civil  or 
criminal,  as  assumed  by  the  learned  Judge  to  the  jury ;  and  his 
charge,  in  that  particular,  was  clearly  opposite  to  the  facts  in 
evidence. 


^  fiert.  Kep.  209. 

•  L.  R.  1  App.  Cases,  A.  D.  1876,  p.  419. 
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It  would  be  strangely  inconsistent  if  the  law  should  give  an 
action  to  a  dishonest  holder  and  trespasser  against  the  rightful 
owner,  entitled  to  his  property,  who  had  done  nothing  more 
than  was  legally  necessary  for  the  assertion  of  his  rights,  especi- 
ally as  there  is  no  difference  in  the  rights  of  defence  between 
the  civil  and  the  criminal  law  in  this  respect.  (See  Arch.  Crim. 
Evidence,  ed.  1875,  pp.  G95,  888.)  The  foregoing  authorities 
and  views  are  alike  directed  to  answer  the  arguments  of  the 
other  side.  The  facts  in  Hillaiy  v.  Giuy  no  way  resemble  the 
present,  and  that  was  a  hasty  decision  at  Nisi  Prius.  In  Nasfi 
V.  LtXrcas  and  Allanach  v.  DesBrisay,  cited  by  the  other  side, 
the  defendants  had  no  right  of  entry — ^here  they  had;  and 
while  Sampson  v.  Hany^  Ho  way  sustains  the  plaintiflfe,  it  sup- 
ports the  defendants'  position  to  the  fullest  extent ;  wherefore 
there  is  no  cause  shewn  to  sustain  the  chaise  of  the  learned 
Judge  in  the  particulars  argued ;  the  verdict,  then,  should  be  set 
aside,  and  a  new  trial  gmnted. 

Cur.  adv.  wit 
The  Judges  differing,  the  following  opinions  were  now  de- 
livered : — 

Duff,  J.  The  declaration  in  this  cause  contains  several 
counts.  The  first  and  second  are  for  assault  and  battery  of  the 
female  plaintiff;  the  second  with  an  averment,  per  quod  con^ 
sertium  et  aervitium  araisit 

To  these  counts  the  defendants  pleaded  a  plea  in  justifica- 
tion, as  follows :  And  for  a  second  plea  the  defendants,  as  to 
the  first  and  second  counts  of  the  declaration  say  that,  at  the 
time  of  the  alleged  assault,  the  defendant,  John  Ferguson,  Jr., 
was  possessed  of  a  dwelling  house,  wherein  the  said  plaintiff, 
Margaret  Napier,  was  trespassing;  whereupon  the  said  defend- 
ant, John  Ferguson,  Jr.,  requested  the  said  plaintiff,  Margaret 
Napier,  to  leave  the  said  dwelling  house,  which  she  refused  to 
do.  And,  therefore,  the  defendant,  John  Ferguson,  Jr„  and  the 
defendant,  Alexander  R.  Ferguson,  as  the  servant  of  the  defend- 
ant, John  Ferguson,  Jr.,  and  by  his  command,  gently  laid  their 
hands  on  the  plaintiff*  Margaret  Napier,  in  order  to  remove 
her,  and  did  remove  her  from  the  said  dwelling  house,  doing  no 
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_  more  harm  than  was  necessary  for  that  pm-pose,  which  are  the 
said  alleged  trespasses,  etc. 

On  the  trial  before  me  at  the  Gloucester  Circuit  for  August, 
1876,  the  first  and  second  counts  were  clearly  proved,  and  the 
jury  found  a  verdict  for  the  plaintiffs  for  $2,500  damages. 
The  question  now  is,  whether  or  not  the  defendants  established 
the  justification  which  they  set  up  in  their  second  plea  to  these 
counts. 

The  plaintiffs,  Samuel  H.  Napier  and  his  wife,  had  occupied 
a  dwelling  house  in  the  village  of  St.  Peters,  opposite  Bathurst, 
for  about  seventeen  years  previous  and  down  to  the  time  of  the 
expulsion  of  the  female  plaintiff  by  the  defendant*,  on  the  30th 
July,  1875,  as  hereafter  mentioned. 

The  plaintiff,  Samuel  Napier,  on  1st  November,  1871,  made 
an  assignment,  under  the  Insolvent  Act  of  18(i9,*which  was 
duly  registered  in  the  County  Records.  On  the  31st  Novem- 
ber, 1871,  the  ofHcial  assignee  duly  executed  a  transfer  of  all  the 
insolvent's  property  to  Mr.  Desbrisay,  the  croditors'  assignee, 
which  was  duly  registered  in  the  County  Records  for  Glouces- 
ter, on  the  18th  December,  1871.  On  the  4th  November,  1878, 
the  insolvent  and  his  creditoi's  executed  a  composition  deed, 
under  the  Act  of  1869,  whereby  the  creditors  accepted  a  com- 
position  of  their  claims  against  the  insolvent,  and  directed  the 
assignee  to  reconvey  the  property  to  him  or  to  such  person 
as  he  might  direct.  And  the  insolvent  afterwards  gave  the 
assignee  written  instructions  to  convey  all  his  property  to  J<An 
Shireff.  The  assignee,  pursuant  to  these  instructions,  conveyed 
all  his  interest  in  the  real  and  personal  property  of  the  insol- 
vent (with  some  trifling  exceptions  of  no  importance  in  this 
case)  to  the  said  Shireff,  by  deed,  dated  and  registered  19th 
February,  1873.  On  the  13th  November,  1874,  Shireff  executed 
a  deed  of  all  his  "  interest,"  etc,  in  the  property  at  St  Petere  to 
William  M.  Kelly;  which  deed  having  been  duly  acknowledged, 
was  registered  in  the  office  of  the  Registrar  of  Deeds  and  Wills 
for  the  County  of  Gloucester,  on  the  23d  November,  1874. 
Kelly  caused  his  interest  in  the  property  to  be  sold  at  public 
auction,  when  the  defendiwt,  John  Ferguson,  Jr.,  became  the 
purchaser,  at  the  price  of  81,885 ;  and  Kelly  conveyed  to  him 
by  deed,  dated  22d  Decem'ber,  1^7*?  wbich  deed  was  acknow- 
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i  and  registered  on  the  same  day  it  bears  date.  This  deed 
describes  the  premises  at  St.  Peters,  as  "leasehold ";  but  it  pro- 
fesses, in  the  habendum  clause,  to  give  the  fee. 

There  was  no  evidence  to  shew  wha€  interest  the  plaintiff, 
Samuel  Napier,  had  in  the  house  and  premises  at  the  time 
when  he  made  the  assignment  in  insolvency ;  but  whatever  it 
was,  it  no  doubt  passed  under  the  assignment  in  insolvency,  to 
the  assignee;  and  I  am  of  opinion  that,  by  the  subsequent 
transfer  and  conveyances,  it  was  duly  vested  in  the  defendant, 
John  Ferguson,  Jr.,  on  the  30th  July,  1875. 

During  all  this  time  the  plaintiffs  remained  in  the  actual 
occupation  of  the  dwelling  house  at  Saint  Peters.  Some- 
time in  the  fall  or  winter  of  1874,  the  plaintiff,  Samuel  Napier, 
went  to  Great  Britain;  and  he  was  still  absent  from  home, 
when  the  alleged  assault  on  his  wife  was  made.  When  he  left 
for  England,  he  left  his  wife  and  daughter  in  the  occupation  of 
the  house.  The  defendant,  John  Ferguson,  Jr.,  sometime  after 
he  had  become  the  purchaser  of  the  property,  notified  Mrs. 
Napier  that  he  had  bought  it  for  one  of  his  men,  and  told  her 
that  he  must  have  possession  of  it  by  the  first  of  June  follow- 
ing. When  so  informed,  Mrs.  Napier  asserted  her  right  to 
retain  possession  until  she  was  paid  a  certain  sum  of  money, 
bemg  whatever  amount  it  was  sold  foi',  in  excess  of  $1300, 
which  she  alleged  was  all  that  Kelly  had  against  it. 

She  did  not  give  up  possession  on  Ist  June.  She  remained 
there  until  30th  July,  when  the  occurrence  took  place,  out  of 
which  this  action  has  arisen.  On  the  afternoon  of  that  day, 
Mrs.  Napier  had  occasion  to  iHake  a  short  visit  to  a  neighbour ; 
and,  apparently,  anticipating  that  an  attempt  might  be  made 
at  any  time  by  the  defendants,  to  obtain  possession  of  the 
house,  she  instructed  her  daughter  to  keep  the  doors  locked, 
and  not  to  allow  any  person  to  enter  during  her  absence.  Soon 
after  she  had  left.  Miss  Napier,  whilst  standing  in  the  doorway, 
saw  the  defendants,  with  some  other  men,  approaching  the 
house  across  the  lawn  in  front ;  and,  as  she  had  been  instructed 
by  her  mother,  she  immediately  retreated  into  the  house  and 
locked  the  door.  The  defendants  came  up  to  the  door  and 
tried  to  open  it;  but,  finding  it  locked,  they  procured  a  deal 
end  or  plank,  and,  using  it  as  a  battering  ram,  broke  the  door 
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in.  Entering,  they  found  Miss  Napier,  seated  in  a  room,  off  the 
hall.  She  stated  that  Mr.  Alexander  R.  Ferguson,  the  other 
defendant,  took  hold  of  her  to  put  her  out ;  that  she  clung  to 
the  chair  as  long  as  she  could,  until  he  detached  her  from  it, 
and  carried  her,  bodily,  out  of  the  house.  Mr.  Alexander  Fer- 
guson, who  was  examined  as  a  witness,  was  not  interrogated  as 
to  this  at  all.  Mr.  John  Ferguson  said  that  when  he  saw  her  in 
the  room  he  ordered  her  out,  and  that  she  went  out  immedi- 
ately ;  and  no  one  laid  violent  hands  on  her  that  he  saw ;  and 
he  thinks  he  must  have  seen  it,  had  any  person  done  so.  It 
does  not  appear  to  be  of  much  consequence  which  is  the  correct 
version  of  the  occurrence.  In  the  one  case  actual  force  was 
used  to  expel  her ;  in  the  other,  she  yielded  to  the  presence  of 
a  force  that,  to  a  child  of  fourteen  or  fifteen  years  of  age,  as  she 
then  was,  was  manifestly  irresistible. 

Being  out  she  ran  until  she  met  her  mother,  some  three 
minutes  walk  from  the  house.  Having  told  her  mother  what 
had  occurred,  the  latter  hastened  home,  and  finding  the  front 
door  of  the  house  open,  and  there  being  no  one  to  oppose  her 
entrance,  she  walked  in.  In  the  hall  she  met  the  defendant, 
John  Ferguson,  who  requested  her  to  leave;  and  upon  her 
refusing  to  do  so,  he  took  hold  of  her  and  put  her  out  of  the 
house.  She  resisted  as  much  as  she  could,  and  in  the  struggle 
she  was  seriously  injured ;  and  this  is  the  assault  complained 
of.  At  this  time  the  other  men  were  engaged  in  putting  the 
furniture  out  of  the  house,  and  they  continued  so  employed 
for  some  time  after  Mrs.  Napier  had  been  thus  summarily  and 
roughly  ejected. 

These  are  the  facts,  so  far  as  they  are  material  for  the  dis- 
cussion of  the  question  under  consideration.  There  is  no  doubt 
that  the  plaintiffs  were  in  the  actual  possession  of  the  house  at 
the  time  the  defendants  broke  in  the  door.  Miss  Napier  having 
been  left  there  expressly  for  the  purpose  of  retaining  posses- 
sion. But  the  defendants  contend  that,  John  Ferguson  having 
the  title,  he  had  a  right  to  enter  the  house  in  the  manner  he 
did ;  and  that  as  soon  as  he  entered,  eo  instaTiti,  he  was  in  law- 
ful possession  of  the  whole  premises ;  and  that  is  the  posses- 
sion— and  the  only  possession —which  they  rely  upon  to  support 
the  allegation  in  the  second  plea. 
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Amongst  my  earliest  professional  recollections  is  of  an  occasion  ^^78 
upon  which  I  heard  the  late  Mr.  Justice  Robert  Parker  depre-  Napibr 
catc,  in  his  own  emphatic  manner  and  language,  this  mode  of 
an  owner's  acquiring  possession  of  his  property ;  and  remarking 
that  if  it  was  commonly  resorted  to,  the  Courts  would  some  day 
find  themselves  engaged  in  trying  a  title  to  land  under  an  in- 
dictment for  murder.  It  seems  to  have  been  disapproved  of  by 
the  Judges  of  the  Court  of  Exchequer  Chamber,  and  by  the  law 
Lords,  on  appeal  to  the  House  of  Lords,  in  Lowe  v.  Telford} 

Nevertheless,  however  much  such  a  mode  of  obtaining  posses- 
sion may  be  deprecated,  the  owner  of  a  property  has  undoubt- 
edly a  right  to  adopt  it,  if  he  chooses.   The  authorities,  I  think, 
will  sanction  his  doing  so,  even  if  he  should  effect  his  entry  by 
force.    If  he  makes  a  forcible  entry  he  will  subject  himself  to 
an  indictment  under  the  statute  of  Richard  II. ;  hiit  no  action 
can  he  maintavned  against  hii*h,  at  the  suit  of  the  wrongful 
occupant,  and,  for  this  reason,  that  the  latter  has  sustained  no 
legal  injury.    An  action  of  trespass,  quare  clausum  fregit,  could 
not  be  maintained  against  him,  because  he  has  not  broken  the 
plairUiff's  close ;  or  for  damages  to  the  property,  because  it  is 
his  own.    But  this  is  not  an  action  brought  in  relation  to  the 
property ;  it  is  brought  to  recover  damages  for  an  injury  done — 
not  to  the  defendant's  property — but  to  the  person  of  one  of 
the  plaintiffs.    And,  if  the  question,  whether  the  owner  of 
property  could  justify  an  assault  made  by  him  whilst  endeavor- 
ing to  obtain  possession  of  it,  were  involved  in  the  decision  of 
this  case,  I  should  like  further  time  to  consider  it.     I  do  not 
think  that  any  English  decisions  have  as  yet  gone  quite  to  that 
length.  And  I  cannot  help  thinking  that  there  is  a  great  differ- 
ence between  an  action  brought  by  the  wrongful  occupant,  for 
damage  done  to  the  property,  and  one  brought  by  him  for  an 
injury  done  to  his  person.    The  fact  that  a  man  is  a  wrong- 
doer does  jiot  necessarily  justify  an  assault  being  made  upon 
him,  even  by  the  party  wronged ;  and  I  think  that  it  is  still 
open  to  question,  whether  a  person  whose  original  entry  upon 
the  Und  was  lawful,  although  he  may  persist  in  retaining  pos- 
session wrongfully,  can  have  violent  hands  laid  upon  him,  so 
long  as  he  remains  there  "  in  the  peace  of  our  lady  the  Queen." 
»  L.  R.  1  Appeal  Cases,  414. 
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But,  in  my  opinion,  that  question  does  not  arise  on  the  plead- 
ings in  this  cause.  The  plea  does  not  allege  that  the  defend- 
ants, or  either  of  them,  owned  the  fi'eehold  of  the  dwelling 
house,  which  was  in  the  occupation  of  the  plaintiffs  on  30th 
July,  1875.  It  is  not  averred  that  with  such  a  title  the  defend- 
ants made  an  entry,  with  a  view  to  obtaining  possession,  and 
that  whilst  in  the  act  of  taking  possession  Mrs.  Napier  resisted 
them ;  whereupon  it  became  necessary  for  them  to,  and  they 
did,  gently  lay  hands  upon  her  and  remove  her  from  the 
premises,  using  no  more  force  than  was  necessary.  Such  a  plea 
would  have  fairly  presented  the  issue,  whether  an  assault  conld 
be  justified  by  the  owner,  whilst  obtaining  possession  of  prop- 
erty wrongfully  held  by  the  occupant  Such  a  justification,  if 
issue  were  taken  upon  it  only,  would  involve  the  proof  of  two 
facts — ^first,  title ;  secondly,  an  entry  under  it.  The  averment 
of  title  would  have  been  a  material  allegation,  which  the  plain- 
tifi&  might  have  either  traversed  or  confessed  and  avoided. 
They  might  have  replied  that  the  only  title  which  the  defend- 
ants had  acquired  through  the  assignee  in  insolvency  was  a 
mere  term  for  years,  which  term  expired  the  day  before  the 
assault  was  committed,  and  that  the  right  of  entry  on  that  day 
was  in  the  landlord,  and  not  in  the  defendants;  or  if  the  defend- 
ants set  up  a  freehold  title  they  might  have  avoided  it,  by 
shewing  that  they  held  under  a  lease  for  years,  which  was 
unexpired. 

In  the  form  in  which  the  justification  is  pleaded  it  was  im- 
possible for  the  plaintiffs  to  traverse  or  confess  and  avoid  the 
defendants'  title.  They  were  obliged  to  take  issue  upon  it 
The  defendants,  by  their  plea,  justify  the  assault,  as  having 
been  made  in  defence  of  their  possession.  For  that  purpose,  I 
may  as  well  assume  that  both  defendants  are  alleged  to  have  . 
had  the  possession.  And  the  plaintiffs  having  joined  issue,  the 
burthen  is  on  the  defendants  to  prove  their  justification.  Mr. 
Kerr,  in  his  learned  and  able  argument,  declined  to  say  that 
the  defendants  had  the  cbctual  possession;  he  said  that  they 
had  the  legal  possession,  which  he  contended  was  all  that  the 
law  required  to  sustain  the  justification. 

The  defendants  shewed  that  they  had  acquired  whatever  title 
to  the  property  Samuel  Napier  possessed  at  the  time  of  hi** 
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insolvency;  that,  having  previously  demanded  possession,  they        I87fl 
effected  a  forcible  entry  on  it,  on  30th  July,  1876 ;  and  they      Nafiir 
say  that,  by  virtue  of  that  title,  and  that  entry,  they  were  in 
legal  possession  of  the  premises,  by  operation  of  law.    In  other 
words,  they  say  that,  by  a  legal  fiction,  the  possession  acorued 
to  them  eo  instomti  that  the  door  was  broken  open ;  although, 
as  opposed  to  that  fiction,  was  the  palpable  fact  that  the  plain- 
tifi*  daughter  was  then  in  actual  occupation  of  the  dwelling 
house  for  her  parents.    The  defendants'  title  of  itself  (assuming 
that  they  had  a  title  to  the  freehold,  of  which  I  will  speak 
presently)  would  not  sustain  the  allegation  in  the  plea ;  £heir 
fordble  entry  would  not  do  so ;  they  must  also  have  the  advan- 
ta^  of  the  legal  construction  in  their  favor,  in  order  to  make 
ODt  the  alleged  possession.    Is  it  possible  thus  to  establish  a 
•  Imvfal  possession,  through  the  medium  of  an  vmlawfvl  ctett  A 
forable  entry — and  this  was  one  beyond  question — ^is  an  un- 
lawful act ;  for  the  Statute  5  Rich.  II.,  c.  7,  expresAy  prohibits 
the  owner  from  making  such  an  entry.    By  that  statute  it  is 
enacted,  "  That  the  King  defendeth  that  none  shall  make  entry 
on  lands  and  tenements  but  in  cases  where  entry  is  given  by 
law;  and  in  that  case  not  with  strong  hand,  nor  with  multi- 
tude of  people,  but  only  in  a  peaceable  and  easy  manner*' 
And  in  Bac  Abr.,  Forcible  Entry,  B.,  it  is  laid  down  that  "  if  a 
man  enter  peaceably  into  a  house,  but  turn  the*  party  out  of 
possession  by  force ;  or  by  threats  frigJUen  him  ouJt  of  posses^ 
sion,  this  is  a  forcible  entry." 

Such  an  entry  does  not,  indeed,  give  the  tenant  who  is  so 
dispossessed  a  right  of  action  against  the  owner,  for  the  reason 
that  I  have  already  mentioned ;  that  is  to  say,  because  the  ten* 
ant  has  sustained  no  legal  injury.  But  the  point  now  under 
consideration  is  not  one  which  relates  to  the  owner's  liability; 
it  is  one  connected  with  the  owner's  rights.  It  is  not  whether 
he  shall  be  subject  to  an  action ;  but  it  is  whether  he  shall 
acquire  an  improved  status  with  regard  to  his  property ;  and 
whether  he  shall  be  permitted  to  do  so  through  the  medium  of 
his  own  wrong.  To  make  out  the  possession  required  to  sus- 
tain  their  justification,  the  defendants  invoke  the  aid  of  the  law 
to  extend  and  make  more  effectual,  for  the  wrong-doer's  purposes, 
an  act,  for  the  commission  of  which  that  very  same  law  would 
35 
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jpunieJi  them.  To  extend  the  aid  of  the  law  for  such  a  pur- 
poRe,  seems  to  me  to  be  opposed  to  the  plainest  legal  princi- 
ples. Vide  Bensley  v.  Bigiwld}  Surely  it  can  never  be  that  a 
man  will  be  allowed  to  secure  an  advantage  to  himself  by  com- 
mitting an  indictable  offence. 

In  Newton  v.  Harland,^  two  points  were  discussed.  The 
first  was  whether,  "after  a  tenancy  has  been  determined  by 
a  notice  to  quit,  the  landlord  may  enter  on  the  premises  whilst 
the  tenant  still  remains  personally  in  possession;  and,  after 
requesting  him  to  depart  and  give  up  the  possession,  and  his 
refusing  so  to  do,  may  turn  him  out  of  possession  by  force, 
using  as  much  force,  and  no  more  than  is  necessary,  for  that 
purpose."  And  the  second  was,  whether,  under  a  plea  precisely 
the  same  as  the  justification  in  this  case,  the  landlord  could 
establish  a  lawful  possession,  by  shewing  a  forcible  entry.  The 
Court  held  that  the  landlord  was  not  justified  in  expelling  the 
tenant  by  force ;  but  it  also  held  that  that  question  did  not 
fairly  arise  under  the  pleadings,  because  "  to  maintain  the  plea, 
the  defendants  must  be  prepared  to  shew  that  the  defendant, 
Harland,  had  tawfvUy  acquired  possession,  which,  I  think,  he 
had  not,  if  force  was  employed  to  obtain  it."  (Per  Bousanqnet, 
J.;  p.  661).  Tindal,  C.  J.,  and  Erksine,  J.,  concurred  in  this 
judgment;  and,  upon  the  second  point,  this  judgment,  so  far  as 
I  have  been  able  to  discover,  has  not  been  overruled  or  even 
questioned. 

It  was  cited  in  Blad^  v.  Higga'  upon  the  first  point  only, 
viz.,  to  shew  that  an  owner  of  property  could  not  justify  an 
assault  made  whilst  attempting  to  obtain  possession  of  it  The 
observation  of  Erie,  C.  J.,  in  that  case,  that  Newton  v.  HarUmd 
was  overruled  by  Harvey  v.  Brydges,  must,  therefore,  be  under- 
stood as  having  reference  to  the  point  upon  which  it  was  cited. 
But  even  upon  that  poinl — I  say  it  with  the  greatest  deference 
— the  learned  Chief  Justice  was  in  error.  Waiving  the  con- 
sideration that  the  Court  of  Exchequer  in  England  possessed 
no  appellate  jurisdiction  from  the  Common  Pleas,  and,  there- 
fore, could  not  overrule  a  judgment  of  the  latter ;  the  question 
did  not  arise  in  Harvey  v.  Brydges,    That  was  an  action  of 


»  5  B.  &  Aid.  335. 


M  M.  &  G.  644. 


«  10  C.  B,  N.  S.  713. 


Digiti 


ized  by  Google 


TRINITY  TERM.  XLI.  VICT. 


27.5 


trespass,  quare  dausvum  /regit,  to  which  the  defendant  pleaded 
liberwm  t^nementum ;  and  upon  demurrer  to  that  plea,  it  was 
held  to  be  good.  It  was  so  held,  because  the  averment  in  the 
declaration  of  the  defendants'  having,  with  force  and  aims, 
broken  and  entered  the  plaintiff's  close,  was  decided  not  neces* 
sarily  to  extend  beyond  what  was  termed  the  legal  force  which 
would  support  that  form  of  action.  All  throughout  the  argu< 
ment,  Baron  Parke,  notwithstanding  he  expressed  himself  so 
strongly  when  delivering  judgment,  repelled  the  idea  that  that 
averment  in  the  declaration  involved  the  proof  of  a  breach  of  the 
peace  or  any  violence  whatever  having  been  committed. 

In  the  same  manner,  when  Gresswell,  J.,  said  in  DaA)i%  v, 
BurreU,  that  the  doctrine  of  Newton  v.  Harland  had  been 
very  much  questioned,  he  referred  to  that  doctrine  in  it  for 
which  Mr.  Prentice  had  cited  it,  viz.,  that  a  landlord  was  not 
justified  in  forcibly  asserting  his  right  to  the  possession  by 
expelling  his  tenant.    So  far  from  being  overruled,  on  the 
second  point,  Newton  v.  Harland  is  sustained  by  the  judgment 
of  the  House  of  Lords  in  Blades  v.  Higgs}    The  doctrine  that 
a  right  cannot  be  acquired  by  the  commission  of  a  wrong,  as 
enunciated  in  Newton  v.  Harlanti,  is  in  accordance  with  the 
decision  of  the  Lords  in  the  latter  case.     The  principle  there 
laid  down  is  this :   "  Title  to  property  created  merely  by  the 
act  of  reducing  the  thing  into  possession,  necesearUy  impliea  a 
reduction  into  posseaeion  effected  by  an  act  which  is  not  of  a 
wrongful  nature.    Such  an  act,  therefore,  effected  by  one  who 
is  at  the  moment  a  trespasser,  cannot  create  a  title  to  property.'' 
The  principle  in  this  case,  I  affirm  to  be  precisely  the  same ; 
the  defendants  cannot  acquire  a  lawful  possession  of  their  prop- 
erty by  committing  an  indictable  offence.    Had  the  defendants 
obtained  an  actual  possession,  it  would  have  been  different. 
Had  they  completed  what  they  had  begun ;  had  they  removed 
the  furniture,  beds,  bedding,  and  household  utensils  which  they 
had  commenced  to  remove,  and  closed  the  door,  so  that  when 
Mrs.  Napier  returned  from  her  visit  neither  she  nor  her  daughter 
could  enter  again, — ^then  it  might  be  sadd  that  they  had  secured 
actual  possession  of  the  premises,  and  did  not  require  to  invoke 
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the  aid  of  the  law  to  give  them  a  constructive  one.  Then  it 
might  have  been  argued  that  they  had  a  title  in/a<^,  and  a 
possession  in  fact. 

The  distinction  between  an  actual  and  a  constructiye  posses- 
sion is  recognized  and  illustrated  in  Lov}e  v.  Tdford}  Lord 
Cairns,  at  pp.  418,  41 9,  details  the  facts  of  that  case,  as  fol- 
lows :  "  There  was  a  tenement  in  Carlisle,  not  a  hovae  what 
avy  person  ivub  residing,  but  premises  where  goods  were  stored 
or  kept"  Lowe  was  the  mortgagee,  and  had  the  legal  light  of 
entry.  Telford  &  Westray  occupied  them  for  storage  purposes, 
under  the  mortgagor.  "  On  the  11th  July,  1870,  Lowe  wished 
to  obtain  possession  of  the  tenement  himself.  *  *  *  The  course 
he  adopted  was  this :  The  premises  had  been  locked  up  on  the 
night  of  the  13th  July ;  and  very  early  on  the  14tb,  before  six 
o'clock,  Lowe  went  there,  accompanied  by  two  other  men,  one 
of  whom  was  a  joiner  or  carpenter.  They  appear  to  have 
opened  the  door;  and,  I  infer  from  the  statement,  to  have  taken 
the  old  lock  off.  One  of  the  men  accompanying  Lowe  wis 
inside  the  house,  Lowe  himself  was  on  the  door  step,  and  the 
third  man,  the  joiner  or  carpenter,  had  the  door  open  before 
him  and  was  engaged  in  bdring  holes  in  the  door,  for  the  pur- 
pose of  putting  on  a  new  lock."  This  was  the  state  of  thuigs 
when  Westray,  who  had  been  informed  of  what  was  going  on, 
came  along  and  wanted  to  enter.  Lowe  and  the  carpenter  held 
their  ground,  however,  and  refused  to  allow  him  admittanee. 
He  went  away  and  came  back  with  Telford ;  by  which  time 
the  carpenter  had  gone  inside  and  put  a  brace  against  the  door, 
which  prevented  the  door  from  being  opened,  and  any  person 
from  without  entering  by  it.  The  agents  of  Lowe  were  inside, 
and  maintained  their  possession,  until  a  boy,  in  the  interest  of 
Westray,  put  a  ladder  against  a  window  and  opening  it,  Westiay 
and  his  friends  gained  admission  in  that  manner,  and  removed 
the  brace  from  the  door.  The  question  was,  whether  this  was 
a  forcible  entry  by  Westray ;  and  that  depended  upon  whether 
Lowe  had  obtained  achml  possession  of  the  premises,  brfore 
Westray  made  his  entry.  The  whole  Court  of  Exchequer 
Chamber  seem  to  have  held  that  he  had  not.    Unfortunately, 
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I  have  not  been  able  to  find  a  report  of  the  case  in  the  Exche- 
quer Chamber,  anc^I  can  only  gather  what  the  iacte  were,  and 
what  the  judgment  there  was  from  the  judgment  of  Lord  Cairns 
in  the  House  of  Lords.  His  Lordship,  referring  to  the  judg- 
ment of  Mr.  Justice  Keating  in  the  Court  below,  quotes  the 
language  of  the  learned  Judge,  where  he  states  that  the  act  of 
Lowe  was  not  completed,  and  says  that  the  ^'defendant  was 
eodeavoring  to  take  possession,  and  the  plaintiffs  (Telford  and 
Westray)  were  resisting  him."  That,  his  Lordship  said,  "  was  a 
mistake.  Lowe  had  taken  possession — ^there  was  no  resistance 
whatever — there  was  nobody  there  to  resist ;  he  had  taken  pos- 
session, and  that  act  was  completed*'  In  reversing  the  judg- 
ment, the  Lord  Chancellor  referred  to  this  fact;  also  to  the 
bet  that  the  house  was  not  a  place  where  people  were  residing, 
there  was  no  actual  occupant  of  it  when  Lowe's  agent  entered ; 
to  the  circumstance  that  Westray  himself,  in  his  evidence, 
admitted  that  Lowe  had  got  possession,  and  that  he  was  endeav- 
oring to  resa/me  it  And  in  view  of  these  &cts, — and  especially 
relying  upon  the  admission  made  by  Westray  and  Telford  in 
their  evidence, — ^he  came  to  the  conclusion  that  Lowe,  '*  not  for 
any  great  length  of  time,  but  for  a  definite  and  appreciable 
length  of  time,  obtained  and  retained  possession  of  the  prop- 
erty." Lord  Selbomc  said,  "he  had  the  legal  title;  he  bad 
(taken  no  one  ^vas  preeent^  to  oppose  him)  elected  an  actual 
entry  into  the  premises,  beyond  all  doubt,  for  the  purpose  of 
taking  possession  of  the  premises ;  and  he,  by  himself  and  his 
servants,  had  already  acqiwred  such  a  dominion  amd  control 
over  the  property,  when  Westray  first 'came  upon  the  ground, 
that  the  respondenia  could  not  enter  it  without  putting  a  ladder 
against  the  house  and  getting  in  through  the  window.  I  can- 
not doubt  that  in  these  circumstances,  and  upon  this  evidence, 
the  possession  was  legally  complete  and  exclusive"  In  other 
words,  that  he  had  obtained  possession  in  facty  which  he  was 
de  jure  entitled  to. 

Tried  by  the  tests  applied  in  Lowe  v.  Telford,  the  defendants, 
at  the  time  of  the  assault  upon  Mrs.  Napier,  had  not  a  posses- 
sion in  fact,  of  the  dwelling  house.  And  see  Addison  on  Toiis, 
4th  ed.,  p.  673 :  ''  If  a  tenant  hold  over  after  the  expiration  of 
his  lease  and  is,  de  facto,  in  possession  of  the  house ;  if  he  is  sit- 
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ting  in  his  drawing  room,  or  sleeping  in  his  bed,  and  the  landlord 
walks  in  at  the  front  door,  the  latter  cannot  be  said  to  be  in  posses- 
sion of  the  house  any  more  than  the  visitor  who  comes  to  make  a 
morning  call ;  and  if  he  lays  hands  on  the  tenant  and  turns  him 
out,  he  cannot  truly  say  that  this  was  done  in  defence  of  liis  (the 
landlord  s)  possession  of  the  house,  such  possession  not  having 
been  gained  until  o/ter  the  exercise  of  the  act  of  force  consti- 
tuting the  assault"  They  had  not  the  legal  possession,  for  the 
reasons  which  I  have  given ;  and,  therefore,  I  think  that  they 
have  not  made  out  their  justification. 

At  the  trial,  I  was  under  the  impression  that  the  defendants 
had  made  out  a  sufficient  title  in  John  Ferguson,  and  I  so  told 
the  jury.  But,  after  more  consideration,  I  think  that  they  did 
not  ''  None  shall  make  entry  upon  lands  and  tenements,"  says 
the  Statute  of  Richard, ''  but  in  cases  where  entry  is  given  by 
law."  It  is  incumbent  upon  the  defendants,  I  think,  to  shew 
that  they  have  the  legal  right  of  entry ;  not  merely  that  they 
had  as  good  a  right  as  Napier.  They  have  not  alleged  title  in 
the  plea ;  and  the  plaintiffs  having  had  no  opportunity  afforded 
them  of  traversing  or  avoiding  it,  it  is  not  enough  for  the 
defendants  to  make  out  a  pinma  facie  case,  and  leave  the 
plaintiffs  to  answer  it 

Weldon,  J.  This  was  an  action  for  breaking  and  entering 
a  house  and  assaulting  the  wife  of'  the  plaintiff.  There  were 
several  pleas :  1st.  Not  guilty ;  2d.  The  defendant,  John  Fer- 
guson, was  possessed  of  a  house  in  which  the  said  Margaret 
Napier  was  trespassing,  and  he  entered  and  gently  removed 
her.  There  were  other  pleas ;  Plaintiffs  not  possessed ;  that  the 
personal  property  of  the  plaintiffs  was  incumbering  the  defend- 
ant's premises,  and  he  removed  them.  Replication  to  2d  plea- 
Excess. 

Mrs.  Napier  had  been  in  possession  of  a  house  at  Bathm^t,  in 
which  she  and  her  husband  resided.  The  title  thereof  John 
Ferguson  claimed.  Mrs.  Napier  left  the  house  one  evening  on 
the  30th  July,  1875,  leaving  her  daughter  and  furniture 
therein.  The  defendants  tried  the  door,  and  failing  to  get 
in,  forced  the  same.  Mrs.  Napier  returned  and  entered  the 
door,  and  was  going  up  stairs,  when  the  defendant,  John 
Ferguson,  seized   her    and   put   her    out,  and   removed  her 
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things  into  the  street — her  resistance  necessarily  required 
more  force  from  the  defendant — ^he  succeeded  in  removing 
her  and  her  things.  She  complained  of  being  much 
hurt  and  injured  in  her  person,  and  a  verdict  was  found  in 
favor  of  the  plaintiff.  The  defendants  claim  they  were  justi- 
fied, the  title  to  the  house  being  in  John  Ferguson,  Jr.,  one  of 
the  defendants,  A  rule  was  granted  on  the  right  of  possession. 
The  learned  Judge  told  the  jury  the  possession  in  the  defend- 
ant, John  Ferguson,  had  not  been  made  out.  The  possession 
was  in  the  plaintiff,  Mrs.  Napier,  though  the  title  to  the  prop- 
erty might  be  in  the  defendant.  The  plaintiffs'  counsel  con- 
tends neither  possession  or  title  was  in  defendants.  The  defend- 
ants' counsel  contends  that  his  entry  and  having  title  eo  VMtarvti 
vested  the  possession  in  him,  and,  therefore,  the  defendant 
being  in  possession,  the  plaintiff  was  a  trespasser,  and  he  was 
justified  in  using  force  to  put  the  plaintiff  out.  The  plaintifls' 
answer  to  this  was,  if  he  was  authorized  to  do  this,  he  used 
more  force  than  was  necessary,  and,  therefore,  be  can  hold  the 
verdict  on  the  ground  of  excess. 

The  defendants  contend  the  learned  Judge  should  not  have 
told  the  jury  the  plea  was  not  proved,  of  the  defendants  being 
in  possession.    The  plea  ought  to  have  stated  the  case  of  the 
defendants  really  as  the  evidence  shewed.     Assuming  the  title 
to  be  in  the  defendants,  do  the  pleas  raise  the  question  as  pre- 
sented in  the  argument  ?    There  is  no  doubt  that  in  real  estate, 
the   property  may  be  in  one   person  and  the  possession  in 
another,  which  rather  appears  from  the  evidence  to  be  this 
case.     Then  ought  the  defendant  not  have  pleaded  ''that  he 
was  owner  of  house  and  premises  as  his  own  property,  and  the 
plaintiff  was  in  possession  thereof,  and  the  defendant  required 
her  to  give  up  possession  thereof  to  him  and  remove  her  goods 
out  of  the  premises,  which  she  refused  to  do,  and,  therefore,  he 
went  into  the  house  and  took  possession  thereof,  and  removed 
the  goods  from  the  house.     The  plaintiff  resisted  him  so  doing ; 
he  gently  laid  his  hands  upon  her  and  removed  her  out  of  the 
house,  doing  no  unnecessary  injury  to  the  plaintiff— which  is 
the  injury  complained  of — as  he  had  a  right  to  do,  being  the 
owner  of  the  property?"     To  this  the  plaintiffs  would  reply 
excess;    and  then   the   question  would  come  fairly  up.     But 
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the  defendants  oontend,  the  posBeasion  instantly,  by  his  entry, 
vested  in  the  defendant  on  his  entering,  by  virtue  of  being 
owner  of  the  premises.  Then,  the  plaintiffi  contend  it  was 
not  clear  that  the  defendant  had  the  legal  estate.  Although  his 
title  deeds  did  not  conclusively  shew  he  had  the  legal  title— 
the  deeds  he  put  in  were  such  as  the  plaintifis  could  not  object  to, 
all  the  formalities  of  the  law  had  not  been  complied  with.  If  I 
understand  the  case,  this  point  was  not  raised  at  the  trial  The 
learned  Judge  decided  the  plea  of  possession  was  not  proved, 
but  the  plea  of  property  was,  and  a  general  verdict  was  found 
for  the  plaintiflb. 

In  TwyUyr  v.  Ccile^  the  plaintiff  brought  trespass  for  breaking 
and  entering  his  house  and  expelling  him.  2d  count — ^for  ex- 
pelling the  plaintiff  from  the  occupation ;  the  defendant  justi- 
fied under  a  Fi.  Fa.^  at  the  suit  of  Sheridan,  as  sheriff.  The 
plaintiff  had  an  interest  therein,  and  was  possessed  of  the  resi- 
due of  a  certain  term  of  years  in  the  said  house,  called  the 
King's  TheatrO)  and  by  virtue  of  the  said  writ  sold,  and 
assigned  the  same  to  T.  Harris,  who  afterwards  entered  into 
the  said  house,  the  door  being  then  open,  and  peaceably  and 
quietly  expelled  the  plaintiff.    These  pleas  were  demurred  to. 

Lord  Eenyon,  C.  J.,  in  giving  judgment,  says :  ''  It  is  true 
that  persons  having  only  a  right  are  not  to  assert  that  right  by 
force ;  and  that  is  the  amount  of  the  case  cited  from  Shower 
{Reg,  V.  Dean  ■),  which  was  a  proceeding  under  die  statute  for 
forcible  entry.  But  this  is  not  a  criminal  prosecution;  and 
the  question  is  whether  a  person  having  a  right  of  possession, 
may  not  peaceably  assert  it,  if  he  do  not  transgress  the  laws 
of  his  country.  I  think  he  may;  for  a  person  who  has  a  right 
of  entry,  may  enter  peaceably,  and  being  in  possession  may 
retain  it,  and  plead  that  it  is  his  soil  and  freehold.  And  this  will 
not  break  in  upon  any  rule  of  law  respecting  the  mode  of 
obtaining  the  possession  of  lands." 

Buller,J.:  «•  •  •  With  regard  to  the  last  plea,  I  think  it  bad 
on  this  ground:  it  begins  with  justifying  the  expulsion,  and 
yet  does  not  admit  it.  And  it  is  a  rule  in  pleading,  that  the 
party  justifying  must  shew  and  admit  the  fact ;  but  here  the 
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last  plea  does  not  admit  that  the  def^idant  ever  expelled        wa 
the  plaintiff  at  all"  Naku 

So  there  was  judgment  for  the  defendant  on  demurrer  to  the 
first  special  plea ;  and  for  the  plaintiff  on  the  second. 

So  in  this  case,  as  to  the  plea  of  possession,  there  is  no  doubt 
the  plaintiff  was,  in  fact,  in  possession  when  the  defendant 
entered ;  and  it  appears  to  me,  according  to  the  rules  of  plead- 
ing, he  should  have  admitted  that,  and  he  entered  in  right  of 
ownership  of  property  to  gain  possession,  and  he  rightfully 
expelled  the  plaintiff  and  removed  her  property,  as  encumber- 
ing the  possession.  I  think  the  learned  Judge  wad  right  in 
directing  the  jury  the  possession  was  clearly  in  the  plaintiff. 

The  property  being  in  the  defendant,  was,  from  the  coarse 
the  cause  took,  not  denied,  so  the  counsel  of  the  plaiatifiB 
admitted  at  the  argument,  as  he  could  not  object  to  the  title 
deeds  put  in,  they  were,  as  far  as  they  went,  even  unotgeistion* 
able ;  but  all  conditions  of  the  Insolvent  Act  had  not  been 
complied  with,  and,  therefore,  they  have  a  right  to  hold  the 
verdict  on  the  plea  of  property. 

The  defendants'  counsel  contended  upon  the  pleadings, 
the  verdict  of  possession  ought  to  have  been  found  in  their 
favor,  and  numerous  authorities  were  cited  to  sustain  this  con- 
tention ;  as  the  authorities  that  the  right  of  the  plaintiffs  could 
not  be  enforced  in  this  action,  unless  an  indictment  for  forcible 
entiy  and  detainer  would  lie,  do  not  apply  to  a  ease  like  this, 
therefore,  I  shall  only  consider  the  authorities  which  authorize 
an  entry  by  the  landlord  or  owner  of  the  property. 

In  Tawiton  v.  Costard  which  was  replevin  for  taking  cattle 
in  a  certain  close,  called  Ajston's  Eyott,  the  defendant  avowed 
the  taking  of  them  under  a  demise  of  the  locus  vn  quuo  from  the 
Warden  and  College  of  All-Souls,  Oxford,  who  were  seiiaed  in 
fee,  to  one  Jackson  for  twenty  years,  from  1st  January,  1788,  and 
which  Jackson  demised  to  defendant  for  a  year,  from  Slst  Decem- 
ber, 1788,  and  so  from  year  to  year  as  long  aa  both  parties 
pleased,  by  virtue  of  which  the  defendant  entered  and  was 
possessed  at  the  time  he  distrained  the  plaintiff's  cattle  damage 
feauarU,    To  this  the  plaintiff  replied  that  Jackson  died,  having 
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_  made  a  will  and  appointed  executors,  who  sold  the  residue  of 
the  term  to  the  plaintiff,  who  became  and  was  entitled  to  the 
same,  and  six  calendar  months  before  the  2l8t  December,  1796, 
gave  the  defendant  notice  to  quit,  by  force  of  which  the  demise 
to  him  terminated,  after  which  the  plaintiff  entered  in  the  locus 
in  quOy  and  put  his  cattle  therein,  as  he  lawfully  might  for  the 
cause  aforesaid,  etc.  Replication — That  defendant  ought  to  be 
barred,  because  he  did  not  give  up  the  possession  to  the  plain- 
tiff*, nor  abandon  the  same,  and  holds  on  and  is  still  in  posses- 
sion of  the  same  after  21s't  December.  To  this  replication  there 
was  a  demurrer,  and  joinder  in  demurrer.  Williams,  Serjt,  for 
the  defendant,  said  he  could  distinguish  this  case  from  Taylor 
y.  Cole.  But  Lord  Kenyon,  C.  J.,  said :  "  This  case  is  too  plain 
tor  aiffument.  Here  is  a  tenant  from  year  to  year,  whose  term 
expired  upon  a  proper  notice  to  quit,Bnd  because  he  holds  over, 
in  defiance  of  law  and  justice,  he  now  attempts  to  convert  the 
lawful  entry  of  his  landlord  into  a  trespass.  If  an  action  of 
trespass  had  been  brought,  it  is  clear  that  the  landlord  could 
have  justified  under  a  plea  of  liberum  tenementum.    If  indeed 

,  the  landlord  had  entered  with  a  strong  hand  to  dispossess  the 
tenant  by  law,  he  might  have  been  indicted  for  a  forcible 
entry ;  but  there  can  be  no  doubt  of  his  right  to  enter  upon 
the  land  at  the  expiration  of  the  term.  There  is  not  the  slight- 
est pretence  for  considering  him  as  a  trespasser  in  this  case, 
and,  therefore,  there  must  be  judgment  for  the  plaintiff." 

In  Turner  v.  Maymott^  trespass  for  entering  and  breaking 
plaintiff's  dwelling  house.  The  defendant  was  landlord  of  the 
house,  the  plaintiff  was  a  weekly  tenant  and  had  received  a 
regular  notice  to  quit,  by  which  the  tenancy  was  determined 
The  plaintiff  locked  the  door  and  left  the  premises,  but  omitted 
to  deliver  up  possession.  Some  trifling  articles,  about  378.  worth, 
were  left  in  the  premises.  The  defendant  forced  open  the  door 
and  let  it  to  another  tenant.  Lord  Chief  Baron  Richards  tried 
the  case  and  a  verdict  of  £25  was  found  for  the  plaintiff.  A  new 
trial  was  moved  for  and  granted  on  the  authority  of  Taylor  v. 
Ckle  nxkdi  Taunton  v.  Coatar.  Mr.  Justice  Park  sajrs:  "It  is 
stated  in  the  declaration  that  the  defendant  broke  and  entered 
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the  plaintiff's  house ;  but  the  fact  was  not  so,  for  it  ceased  to  be 
his  the  moment  he  quitted  it.  *  *  *  It  has  been  said  in 
the  ai^ument,  that  if  the  plaintiff  had  been  within,  murder 
might  have  ensued ;  but  here  there  was  no  danger  to  be  appre- 
hended  for  he  had  quitted  possession ;  and  the  furniture  left 
were  articles  of  a  trifling  description,  which  were  not  proved 
to  be  worth  more  than  30  shillings." 

Davison  v.  Wilson,^  and  Biirliny  v.  Beed*  were  actions  of 
trespass  for  breaking  and  entering  a  house,  &;c.  The  pleas  in 
those  cases  admitted  the  possession  to  have  been  in  the  plain* 
tiflfe'  and  justify  entering  and  staying,  &<?.,  they  are  very  differ- 
ent from  the  pleas  in  the  present  case ;  the  defendant  in  this 
case  denies  the  possession  of  the  plaintiff.  That  is  the  gist  of 
this  action,  and  the  defendant  denies  that,  but  the  evidence 
which  the  defendant  himself  gives,  shews  the  plaintiff  was  in 
possession,  and  he,  owning  the  property,  went  to  dispossess  her. 
His  plea  does  not  state  this,  which  I  am  of  opinion  it  ought  to 
have  done,  and  the  contention  of  the  defendants'  counsel  was 
that  he,  the  defendant,  having  forced  himself  in,  and  owning 
the  property  became  possessed ;  but  he  has  broke  and  entered 
the  house ;  and  this  is  not  covered  by  his  plea.  The  Court  in 
Dcmaon  v.  Wilson  and  Burling  v.  Beed  decided  upon  the 
pleas  in  those  cases  being  made  out  as  an  answer  to  the 
plaintiffs'  case. 

The  breaking  and  entering  into  the  house  when,  undeniably, 
the  plaintiff  was  in  possession,  and  the  assault  and  battery, 
which  is  not  covered  by  the  plea,  is  the  ground  of  the  action. 
The  subsequent  possession,  where  the  plaintiff  was  turned  out, 
is  not  an  answer  to  the  cause  of  complaint.  The  pwner  of  a 
house  must  not  use  violence ;  and  to  hold  that  violence  may  be 
resorted  to  to  recover  possession,  when  persons  are  peaceably  on 
the  premises,  would  be  justifying  the  strong  against  the  weak, 
and  lead  to  scenes  which  may  end  in  death  of  some  of  the 
parties. 

There  are  simple  and  cheap  modes  provided  for  by  law  to 
obtain  possession,  when  it  is  held  over  and  this  had  better  be 
followed,  than  allow  parties  to  take  the  law  in  their  hands  and 
take  possession  by  force  and  violence. 
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Allen,  C.  J.  This  was  an  action  of  trespass  for  assault  and 
battery  of  the  female  plaintiiF,  with  count  for  entering  the 
plaintiffs'  house  and  taking  and  carrying  away  and  damaging 
their  furniture.  The  defendants  pleaded,  1st — Not  guilty;  2nd, 
That  at  the  time  of  the  alleged  assault,  the  defendant^  J<An 
Ferguson,  was  possessed  of  a  dwelling  house,  in  which  the 
plaintiff,  Mai^ret  Napier,  was  trespassing ;  that  he  requested 
her  to  leave  the  house,  which  she  refused  to  do,  whereupon  the 
defendant,  John  Ferguson,  in  his  own  right,  and  the  defendant, 
Alexander  R.  Ferguson,  as  his  servant,  and  by  his  command, 
gently  laid  their  hands  upon  the  plaintiff,  Margaret  Napier,  in 
order  to  remove  her,  and  did  remove  her  from  the  said  house, 
doing  no  more  than  was  necessary  for  that  pui'pose — ^whieh  is 
the  alleged  trespass.  3rd  (to  the  Count  for  entering  the  house) 
— That  the  plaintiffs  were  not  possessed.  4th — That  the  house 
was  not  the  plaintiffs'  property. 

Replication  to  the  2nd  plea — That  the  plaintifis  sue  not  only 
for  the  trespasses  or  grievances  therein  admitted,  but  also  for 
trespasses  committed  by  the  excessive  and  greater  force  and 
violence  used  by  the  defendants  than  was  necessary  for  the 
purpose  stated  in  their  plea.  The  plaintiffs  took  issue  on  the 
other  pleas. 

The  plaintiffs  had  been  in  possession  of  the  house  where  the 
alleged  assault  was  committed  for  about  seventeen  years  befora 
the  trial.  In  November,  1871,  Samuel  H.  Napier,  Uie  husband, 
became  insolvent,  and  made  an  assignment  of  all  his  estate  and 
effects  to  Henry  N.  Baldwin,  tfie  officii^  assignee,  under  the 
Insolvent  Act  of  1869.  At  the  meeting  of  the  creditors  held 
according  to  the  directions  of  the  Act,  Theopbilus  DesBrisay 
was  chosen  assignee,  and  a  conveyance  of  the  estate  of  the 
Insolvent  was  made  to  him  by  the  official  assignee,  as  directed 
by  the  Act,  on  the  2l8t  November,  1871.  Both  those  deeds 
were  duly  recorded. 

In  November,  1872,  Napier  agreed  upon  a  composition  with 
a  majority  of  his  creditors ;  and  a  deed  of  composition  was 
executed  by  him  and  them  respectively,  -whereby  the  creditors 
directed  the  assignee  to  reconvey  to  Napier,  or  to  such  other 
person  as  he  might  direct, — all  the  estate  and  effects  which  he 
had  assigned  under  the  Act,  uppn  pa^osent  of  the  preferential 
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claims  for  rent,  (if  any)  and  the  assignee's  costs.  Napier  after- 
wards gave  DesBrisay,  the  assignee,  written  directions  to 
transfer  all  the  real  and  personal  estate  held  by  him  as  assignee 
to  John  Shireff,  of  Chatham ;  and  on  the  I9th  Febnuury,  1878, 
DesBrisay  did  accoixlingly  convey  by  deed  to  Shireff  all  the 
real  estate  and  property  of  Napier,  held  by  him  as  assignee. 
In  November,  1874,  Shireff  conveyed  to  Wm.  M.  Kelly  the  land 
and  property  so  conveyed  to  him  by  DesBrisay — on  part  of 
which  the  house,  where  the  alleged  assault  took  place,  stood ; 
and  in  December  following,  Kelly  sold  and  conveyed  the  same 
to  the  defendant,  John  Ferguson — it  being  described  in  the 
deed  as  the  leasehold  estate  and  premises  known  as  the  Napier 
property  and  then,  or  lately  occupied  by  Samuel  H.  Napier, 
Esq.  It  seems,  therefore,  that  whatever  title  the  plaintiff, 
Napier,  had  in  the  property,  became  vested  in  the  defendant, 
John  Ferguson,  under  the  various  deeds,  and  under  the  95th 
and  96th  sections  of  the  Insolvent  Act  of  1869.  There  was  no 
evidence  that  there  were  any  preferential  claims  for  rent ;  and 
as  the  payment  of  the  assignee's  costs  was  a  condition  imposed 
for  his  benefit,  he  might  waive  it ;  and  after  he  had  made  the 
conveyance,  I  do  not  think  it  would  be  open  to  any  other  per- 
son to  object  that  the  assignee's  costs  were  not  paid.  The 
substantial  question  in  the  case  therefore  is,  whether  the 
defendant,  as  legal  owner  of  the  property,  was  justified  in 
entering  as  he  did  and  putting  Mrs.  Napier  out  of  the  house — 
in  other  words — whether  he  has  proved  his  second  plea — and 
this  raises  a  very  important  question. 

It  would  not,  I  presume,  be  disputed,  that  if  no  person  had 
actually  been  in  the  house  at  the  time  the  defendant  forced 
open  tiie  door,  he  would  have  had  a  legal  right  to  obtain 
pofisession  in  that  way,  and  would  not  have  had  to  resort  to  an 
action  of  ejectment.  See  2  Bla.  Com.  150;  Tv/mer  v.  May- 
mott}  The  difficulty  arises  here  from  the  fact  that  at  that 
time  Mrs.  Napier  was  actually  living  in  the  house,  and  had  a 
possession  de  f(U±Oy  though  it  was  an  unlawful  possession,  for 
she  was  only  there  on  sufferance,  and  the  defendant  had 
demanded  possession  from  her  more  than  once,  and  had  told 
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her  ihat  she  must  go  out  by  the  1st  June ;  she  objecting  to 
give  up  possession  until  she  was  paid  a  certain  sum  of  money 
— a  matter  between  her  and  Mr.  Kelly,  which  does  not  affect 
the  present  case.  And  it  was  contended,  that  as  the  defendant 
(admitting  that  he  had  the  title)  could  not  take  possession 
without  committing  a  breach  of  the  peace,  he  was  not  justified 
in  entering  as  he  did. 

It  must  be  admitted  that  the  authorities  on  this  point  are 
conflicting.  In  UiUavy  v.  Oay^  the  plaintiff,  who  occupied  a 
house  belonging  to  the  defendant,  refused  to  leave  at  the  end 
of  his  term,  whereupon  the  defendant,  in  the  absence  of  the 
plaintiff,  entered  and  turned  his  wife  out  of  the  house,  and  put 
his  furniture  in  the  street  In  an  action  of  trespass  brought 
for  ihis  entry.  Lord  Lyndhurst  directed  a  verdict  for' the  pkdn- 
tiff,  holding  that  the  defendant's  conduct  was  unjustifiable, 
and  that  he  should  have  obtained  possession  by  legal  means. 
In  Newton  v.  Harland*  which  was  also  an  action  of  trespas 
for  assaulting,  and  forcibly  expelling  the  plaintiff's  wife  from 
certain  rooms  in  a  house  which  the  plaintiff  had  hired  from  the 
defendant,  and  of  which  he  (plaintiff)  remained  in  possession 
after  the  expiration  of  his  term ;  the  Court  (Coltman,  J.,  dis- 
senting)^ held  that  the  landlord  was  not  justified  in  regaining 
possession  of  his  property  by  force.  The  defendant  in  that 
case  pleaded,  that  before  and  at  the  time  of  the  assault,  he  was 
lawfully  possessed  of  a  certain  dwelling  house ;  that  the  plain- 
tiff^s  wife  was  unlawfully  in  the  house,  against  the  defendant's 
will ;  that  he  requested  her  to  depart,  which  she  refused  to  do, 
whereupon  he,  in  defence  of  his  possession  of  the  house,  re- 
moved her  therefrom,  doing  no  unnecessary  damage  to  her 
thereby.  Tindal,  C.  J.,  said  there  was  a  preliminary  question 
to  be  ascertained,  namely,  whether,  upon  the  facts  of  tiie  case, 
the  landlord  entered  upon  the  premises  in  a  forcible  manner, 
against  the  provisions  and  enactments  of  the  statutes  made 
against  forcible  entry,  or,  at  all  events,  so  as  to  render  himself 
liable  to  an  indictment  at  common  law.  "  For  (he  said)  if  the 
landlord,  in  making  his  entry  upon  the  tenant,  has  been  guilty 
either  of  a  breach  of  a  positive  statute,  or  of  an  offence  against 
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the  common  law,  it  appears  to  me  that  such  violation  of  the 
Jaw  in  making  the  entry,  causes  the  possession  thereby  obtained 
to  be  illegal;  and  that  the  allegation  in  the  plea  that  the  defend- 
ant was  lawfvUy  in  possession  at  the  time  the  assault  was 
committed,  is  negatived."    Bosanquet,  J.,  said :  "  No  case  has 
yet  been  decided  in  which  the  lessor  has  been  held  to  be  justi- 
fied in  expelling  by  force  from  a  dwelling  house,  a  person  who, 
having  lawfully  come  into  possession  of  it,  has  merely  con- 
tinued to  hold  possession  after  the  expiration  of  his  title.     The 
lessor  who  is  entitled  to  possession,  may  acquire  such  possession 
by  lawful  entry ;  but  entry  by  force  is  not  lawful.    Such  entxy 
is  expressly  prohibited  by  the  Statute  6  Rich.  II.,  c.  7,  even 
where  entry  is  given  by  law."  This  Statute  of  Rich.  II.,  enacts, 
as  follows :  "  The  King  def endeth  that  none  shall  make  entxy 
on  lands  and  tenements,  but  in  cases  where  entry  is  given  by 
law ;  and  va  that  case,  not  with  strong  hand,  nor  with  multi- 
tude of  people,  but  only  in  a  peaceable  and  easy  manner.    And 
if  any  man  from  henceforth  do  to  the  contrary,  and  thereof  be 
duly  convict,  he  shall  be  punished  by  imprisonment  of  his 
body,  and  thereof  ransomed  at  the  King's  will."    In  Bac.  Abr., 
"  Forcible  Entry,"  [B],  it  is  said  that  if  a  man  enters  peaceably 
into  a  house,  but  turns  the  party  out  of  possession  by  force,  or 
by  threats  frights  him  out  of  possession,  this  is  a  forcible 
entry.    And  see  1  Russ.  Cr.,  426.    The  entry  of  the  defendant 
in  this  case,  would  certainly  amount  to  a  forcible  entry  under 
the  statute. 

The  reason  assigned  for  holding  that  an  entry  by  force  is  not 
justifiable,  is,  that  such  an  entry,  being  prohibited  by  the  stat- 
ute, must  be  illegal  and  void ;  and  that  a  party  cannot  justify 
his  conduct  under  an  act  which  is  in  itself  criminal.  Coltman, 
J.,  who  differs  from  the  rest  of  the  Court,  says :  "  The  law  of 
England  recognizes  two  modes  of  asserting  the  right  to  land 
wrongfully  withheld — ^by  entry,  and  by  action.  In  the  cases 
hy  which  the  remedy  by  entry  was  allowed,  when,  to  use  the 
phrase  so  familiarly  met  with  in  our  old  books,  the  entry  is 
congeable,  the  remedy  by  entry  was  looked  upon  as  favorably 
as  the  remedy  by  action.  The  effect  of  such  an  entry  is,  that 
it  gives  a  man  seisin,  and  puts  into  immediate  possession  him 
that  has  right  of  entry  on  the  estate,  and  thereby  makes  him 
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1878  complete  owner :  3  BU.  Com.,  175.  *  *  *  I  am  not  aware  that 
Napikb  any  doubt  exists  that  after  the  entry  made,  he  may  turn  aay 
^^  ordinary  trespasser  off  the  land ;  and  I  am  unable  te  see  any 
principle  which  shall  prevent  him  from  treating  his  tenant  at 
sufferance  in  the  same  way,  for  such  a  tenant  is  a  wrong-doer: 
Co.  Lit.,  57  b"  The  learned  Judge  then  referred  to  the  doc- 
trine on  the  subject  as  stated  in  Taylor  v.  CoW  A^d  Taunton 
V.  Coetar*  and  to  the  distinction  between  the  civil  rights  of  a 
person  forcibly  turned  out  of  possession  of  land,  and  the  penal 
provisi<ms  affecting  the  person  forcibly  dispossessing  him ;  and 
added — "  On  these  grounds  I  am  of  opinion  that,  although  the 
defendant,  if  guilty  of  a  forcible  entry,  is  responsible  for  it  in 
the  way  of  a  criminal  prosecution,  yet  that,  as  agunst  the 
plaintiffs,  who  are  wrong-doers,  and  altogether  without  title, 
he  has  obtained  by  his  entry  a  lawful  possession,  and  may  jus- 
tify in  a  civil  action  the  removing  them,  in  like  manner  as  in 
the  case  of  any  other  trespasser."  In  Taylor  v.  GoUy  Lord 
Eenyon  said  that  p^^sons  having  only  a  right,  are  not  to  assert 
that  right  by  force ;  and  that  if  any  violence  was  used,  it 
became  the  subject  of  a  criminal  prosecution.  This  language, 
no  doubt,  is  somewhat  ambiguous,  and  does  not  throw  much 
light  on  the  question  now  before  us ;  but  the  subsequent  obser- 
vations of  His  Lordship  seem  to  explain  his  meaning.  He  says: 
"  The  question  is,  whether  a  person  having  a  right  of  possession 
may  not  peaceably  assert  it,  it  he  do  not  transgress  the  laws  of 
his  country.  I  think  he  may :  for  a  person  who  has  a  right  of 
entry,  may  enter  peoAxMy,  and  being  in  possession,  may  retain 
it,  and  plead  that  it  is  his  soil  and  freehold."  In  the  subse- 
quent case  of  Taunton  v.  Gostar*  where  the  question  was 
whether  a  tenant  who  held  over  after  the  expiration  of  his 
term,  could  distrain  the  landlord's  cattle  damage  feasant,  which 
were  put  on  the  premises  by  way  of  taking  possession ;  and  it 
was  held  that  he  could  not  Lord  Kenyon  said :  "  If  the  land- 
lord had  entered  with  a  strong  hand  to  dispossess  the  tenant  by 
force,  he  might  have  been  indicted  for  a  forcible  entry;  but 
there  com  be  no  doubt  of  his  right  to  enter  upon  the  land  (U 
the  exKpvration  of  the  term'*    This  certainly  seems  to  support 
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the  distinction  taken  by  Coltman,  J.,  in  Newton  v.  Harlavd, 
between  the  ciyil  and  the  criminal  liability  of  an  owner  of 
land,  who  takes  possession  forcibly.  Turner  v.  Maymott  *  is  to 
the  same  effect.  And  in  Butcher  v.  Butdier^  Bayley,  J.,  says : 
""Tav/nton  v.  Costar  is  an  authority  to  shew  that  a  party 
wrongfully  holding  possession  of  land  cannot  treat  the  right- 
ful owner,  who  enters  on  the  land,  as  a  trespasser.  In  1  Hawk. 
P.  C,  c  64,  8.  3,  it  is  said,  that  in  an  action  of  forcible  entry, 
grounded  on  the  laws  against  such  entry,  "if  the  defendant 
make  himself  a  title  which  is  found  for  him,  he  shall  be  dis- 
missed without  any  enquiry  concerning  the  force.  For  howso- 
ever he  may  be  punishable  at  the  King's  suit  for  doing  what  is 
prohibited  by  statute,  as  a  contemner  of  the  laws  and  disturber 
of  the  peace,  yet  he  shall  not  be  liable  to  pay  any  damages  for 
it  to  the  plaintiff,  whose  injustice  gave  him  the  provocation  in 
that  manner  to  right  himself." 

The  rightful  owner  could  justify  his  entry  in  an  action  of 
trespass,  under  a  plea  of  liberwm  tenementum ;  and  it  is  diflS- 
cult  to  understand  how  the  proof  of  this  plea  could  be  affected 
by  the  degree  of  force  which  the  defendant  used  in  entering  on 
the  land;  or  how  a  man  can  be  a  trespasser  by  entering 
on  his  own  land  which  another  wrongfully  holds  possession 
of,  whatever  liability  he  may  otherwise  incur  if  he  commiis  a 
breach  of  the  peace,  or  violates  the  statutes  against  forcible 
entries.  If  the  defendant  had  a  right  to  enter  on  the  land  ho 
was  justified  in  expelling  any  one  wrongfully  in  possession ; 
(for  otherwise,  his  entry  would  be  of  no  benefit  to  him)  ;  and 
the  question  would  then  be  reduced  to  an  enquiry  whether  he 
had  used  more  force  than  was  necessary  to  put  the  plaintiff  out 
of  the  house.  This  point  was  considered  in  Hai^'ey  v.  Brydges^ 
and  though  it  was  not  necessary  to  determine  it  there,  the 
strong  opinions  expressed  by  Parke  and  Alderson,  BB.,  each  of 
whom  had  tried  the  case  of  Nevjton  v.  Harland  some  years 
previously,  must  necessarily  be  entitled  to  great  weight.  Parke, 
B.,8aid,  in  the  case  of  Harvey  v.  Brydges :  "  The  next  point  was 
that  raised  in  Newton  v.  Harland ;  and  if  it  were  necessary  to 
decide  it,  I  should  have  no  difficulty  in  saying  that  where  a 
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breach  of  the  peace  is  committed  by  a  freeholder,  who,  in  order 
to  get  into  possession  of  his  land,  assaults  a  person  wrongfully 
holding  possession  of  it  against  his  will,  although  the  freeholder 
may  be  responsible  to  the  public  in  the  shape  of  an  indictment 
for  a  forcible  entry,  he  is  not  liable  to  the  other  party.  I  can- 
not see  how  it  is  possible  to  doubt  that  it  is  a  perfectly  good 
justification  to  say  that  the  plaintiff  was  in  possession  of  the 
land  against  the  will  of  the  defendant,  who  was  owner,  and 
that  he  entered  upon  it  accordingly ;  even  though  in  so  doing, 
a  breach  of  the  peace  was  committed."  And  Alderson,  B.,  after 
dealing  with  the  first  point  in  the  case,  said:  "The  other 
point  comes  to  this :  may  a  freeholder  lawfully  enter  on  his 
own  premises  with  any  degree  of  force  ?  for  the  distinction  is 
very  plainly  taken  in  liex  v.  Wilson^  between  entering,  even  a 
dwelling  house,  vi  et  ai^mis  simply,  and  entering  it  Tiumuforti 
I  have  still  the  misfortune  to  retain  the  opinion  that  I  expressed 
in  Nevjioii  v.  Harland,  although  the  majority  of  the  Court  of 
Common  Pleas  have  held  the  contrary." 

In  Davis  v.  Burrell*  Cresswell,  J.,  said,  that  the  doctrine  of 
Newton  v.  Harland  had  been  very  much  questioned ;  and  the 
decision  in  Blades  v.  Higgs '  is  certainly  directly  opposed  to  it, 
and  the  opinion  of  Parke,  B.,  in  Ilarvey  v.  Brydges,  distinctly 
adopted.  Erie,  C.  J.,  delivering  the  judgment  of  the  C'Ourt, 
said :  *'  It  has  been  decided  that  the  owner  of  land  entitled  to 
the  possession,  may  enter  thereon  and  use  force  sufficient  to 
remove  a  wrong-doer  therefrom.  In  respect  of  land,  as  well  as 
chattels,  the  wrong-doers  have  argued  that  they  ought  to  be 
allowed  to  keep  what  they  are  wrongfully  holding,  and  that 
the  owner  cannot  use  force  to  defend  his  property,  but  must 
bring  his  action,  lest  the  peace  should  be  endangered  if  force 
was  justified :  See  Neioton  v.  Harland.  But  in  respect  of  land, 
that  argument  has  been  overruled  in  Hai'vey  v.  BrydgesJ'  The 
doctrine  laid  down  in  Ilarvey  v.  Brydges  is  also  recognized  in 
Lovm  V.  Tdford*  by  Lord  Selbome,  who  says :  "  In  Han'ey  v. 
Bi^dges  it  is  pointed  out,  that  so  far  as  relates  to  the  fact  of 
possession  and  its  legal  consequences,  it  makes  no  difference 
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whether  it  has  been  taken  by  the  legal  owner  forcibly,  or  not." 
And  the  same  principle  is  stated  by  Erie,  C.  J.,  in  Pollen  v. 
Brewer,^  where  the  plaintiff  had  recovered  damages  on  a  count 
for  an  assault  committed  by  the  defendant  in  expelling  the 
plaintiff  from  a  house,  and  also  on  a  count  for  breaking  and 
entering  the  house.     The  plaintiff  was  in  the  occupation  of  the 
house,  though  against  the  consent  of  the  defendant,  who  was 
the  owner — the  plaintiff,  at  most,  being  a  tenant-at-will,  and 
refusing  to  give  up  possession.    On  a  motion  for  a  new  trial,  or 
to  reduce  the  verdict  by  the  amount  of  damages  given  on  the 
count  for  the  breaking,  entering,  and  expulsion  from  the  house, 
the  Court  made  the  latter  part  of  the  rule  absolute ;  Erie,  C.  J,, 
saying:  '*  The  defendant  having  a  right  to  determine  the  plain- 
tiffs possession  at  any  moxnent,  sent  to  demand  the  key,  telling 
the  plaintiff  at  the  same  time  (by  letter)  that  he  was  in  against 
his  will.     I  am  of  opinion  that  either  of  these  was  a  sufticient 
intimation  to  the  plaintiff  that  he  was  no  longer  tenant-at-will, 
and  that   his  continuance  of   the   possession   was  without  a 
shadow  of  right,  and  therefore  that  the  defendant  was  justified 
in  treating  him  as  a  trespasser  and  removing  him  from  the 
premises.     There  was  abundant  evidence,  that  at  the  time  of 
the  expulsion  the  plaintiff  was  on  the  premises  without  any 
right."    I   am   unable   to   understand  how,  consistently  with 
legal  principles,  the  defendant  could  be  guilty  of  an  assault  in 
removing  from  his  house  a  person,  whom  it  was  said  by  the 
Court,  he  was  justified  in  treating  as  a  trespasser,  and  removing 
from  the  premises,  unless,  indeed,  he  used  more  force  than  was 
necessary,  which  does  not  there  appear :  in  fact,  it  is  said  that 
the  only  plea  was,  not  guilty ;  though  by  the  report  of  the  case 
in  G  Jur.  N.  S.,  509,  it  appears  that  there  was  a  plea  justifying 
the  assault,  as  having  been  committed  in  defence  of  the  defend- 
ant's house  ;  and  also  that  the  plaintiff  new  assigned  for  excess. 
It  was  contended  in  this  case  that  the  second  plea  was  not 
proved,  because  the  defendant  was  not  in  possession  of  the 
house;  and,  as  I  understand,  a  distinction  was  taken  by  the 
learned  Judge  at  the  trial,  that  though  liberiivi  tenement ara 
ini^ht  be  a  good  defence  to  an  action  of  trespass  quare  clausum 
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/regit,  it  was  no  answer  to  an  action  for  assault.    As  to  the 
first  objection, — the  defendants  possession, — the  evidence  shews 
that  he  was  in  possession  de  facto,  though  he  no  doubt  obtained 
the  possession  by  entering  inanu  farti;  but  in  doing  so,  ho 
committed  no  assault  on  Mrs.  Napier,  she  not  having  been  in 
the  house  at  the  time  he  entered.    The  assault,  therefore,  was 
committed  in  preventing  her  from  re-entering  the  house,  and 
continuing  in  possession.     The  defendant  was  in  possession  de 
facto  when  she  entered  upon  him  and  claimed  the  right  to  con- 
tinue  in  the  house;  and  the  force  he  used  towards  her,  for 
which  this  action  is  brought,  was  not  for  the  purpose  of  eflFect- 
ing  his  entry  into  the  house,  but  to  prevent  her  continuance 
there.     Then,  if  he  had  the  right  to  the  possession  (as  I  think 
he  clearly  had),  and  ivas  in  actual  possession,  surely  he  must 
be  taken  to  have  had  the  legal  possession,  though  the  plaintiff 
was  actually  in  the  house.     The  legal  possession  could  not  bo 
in  both  of  them  ;  for  where  two  persons  are  in  actual  possession, 
the  law  adjudges  the  legal  possession  to  be  in  him  who  has  the 
right.     The  law  on  the  subject  is  very  cLarly  stated  by  Maule, 
J.,  in  Jones  v.  Chapman}    He  says :  "  It  seems  to  me,  that  aa 
soon  as  a  person  is  entitled  to  possession,  and  enters  in  the 
assertion  of  that  possession,  the  law  immediately  vests  the 
actual  possession  in  the  person  who  has  so  entered.     If  there 
are  two  persons  in  a  field,  each  asserting  that  the  field  is  his, 
and  each  doing  some  act  in  the  assertion  of  that  right  of  posses* 
sion,  and  if  the  question  is,  which  of  those  two  is  in  actual 
possession,  I  answer,  the  person  who  has  the  title  is  in  actual 
possession,  and  the  other  person  is  a  trespasser.     They  diflfer  in 
no  other  respect.     You  cannot  say  that  it  is  joint  possession; 
you  cannot  say  that  it  is  a  possession  as  tenants  in  common.  It 
cannot  be  denied  that  one  is  in  possession,  and  the  other  a  tres- 
passer.    Then  that  is  to  be  determined,  as  it  seems  to  me,  by 
the  fact  of  the  title,  each  having  the  same  apparent  actual 
possession, — the  question  as  to  which  of  the  two  really  is  in  pos- 
session, is  determined  by  the  fact  of  the  possession  following 
the  title,  that  is,  by  the  law,  which  makes  it  follow  the  title," 

Then,  if  by  entry,  the  possession  was  vested  in  the  defendant, 
as  the  person  having  the  right  to  the  land,  the  possession  of  the 
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plaintiff  must  have  been  wrongful — she  was  a  trespasser  ;  and 
according  to  the  case  of  Butcher  v.  BuUcheVy^  the  defendant, 
after  his  entry,  could  have  maintained  an  action  of  trespass 
against  her  for  continuing  in  possession  of  the  house ;  for  her 
wrongful  continuance  there  would,  in  effect,  be  the  same  as  if 
her  original  entry  was  wrongful.  In  Blades  v.  Higgs,  Erie,  C.  J., 
said :  "  If  the  defendants  were  the  owners  of  the  chattels,  and 
entitled  to  the  possession  of  them,  and  the  plaintiff  wrongfully 
detained  them  after  request,  the  defendants,  in  law,  would  have 
the  possession,  and  the  plaintiff's  wrongful  detention  against 
the  request  of  the  defendants,  would  be  the  same  violation  of 
the  right  of  property  as  the  taking  of  the  chattels  out  of  the 
actual  possession  of  the  owner."  If  the  plaintiff's  possession 
was  wrongful,  as  against  the  defendant,  it  seems  necessarily  to 
follow  that  he  had  a  right  to  expel  her  from  the  house,  using 
no  more  force  than  was  necessary :  Hawk.  P.  C,  c.  CO,  s.  23 ; 
Bac  Ab.  "  Assault  and  Battery  "  [C.] ;  Blades  v.  Higgs,""  I  can 
see  no  difference,  in  principle,  between  an  assault  committed  in 
defence  of  a  man's  land,  and  an  assault  committed  in  regaining 
possession  of  it. 

A  distinction  has  been  taken  between  the  right  of  a  defend-^ 
ant.  as  owner  of  the  land,  to  justify  in  an  action  for  a  trespass 
to  the  plaintiff's  possession,  and  his  right  to  justify  in  an  action 
for  a  personal  injury,  as  in  the  present  case ;  and  while  it  was 
conceded  that  a  person  in  possession,  but  who  had  no  title  to 
the  possession,  had  no  right  of  action  against  the  owner  of  the 
land  for  entering  thereon,  even  with  force,  because  no  right  of 
the  plaintiff  had  been  infringed,  and  he  had  sustained  no 
injury  for  which  he  could  be  entitled  to  damages ;  it  was  other- 
wise, where  the  plaintiff  claimed  compensation  for  an  assault 
committed  in  expelling  him  from  the  property  :  See,  per  Erskine, 
J.,  in  Newton  v.  Harland^  and  Sampson  v.  Henry,*  But  I  am 
unable  to  see  the  distinction.  If  a  person  is  wrongfully  in  pos- 
session of  a  house,  and  refuses  to  leave  on  request,  and  the 
owner  of  the  house  is  obliged  to  use  force  to  put  him  out,  he 
has  brought  the  assault  upon  himself  by  his  own  wrongful  act, 
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in  resisting  tho  lawful  owner,  and  continuing  in  possession, 
when  he  had  no  right  to  be;  and  I  canuot  see  how  he  can 
maintain  any  action  against  the  owner  of  tho  land  for  doing 
nothing  more  than  was  necessary  to  maintain  his  right  to  the 
property.  In  either  case,  it  seems  to  me,  the  question  must  be, 
whether  the  defendant  had,  by  his  entry  on  the  land,  entitled 
himself  to  treat  the  person  in  possession  as  a  trespasser.  If  the 
owner  of  goods,  which  are  wrongfully  in  the  possession  of 
another,  may  justify  an  assault  in  order  to  repossess  himself  of 
them,  as  was  decided  in  Bkules  v.  Higgs,  and  is  laid  down  in 
1  Hawk.  P.  C,  c.  G4,  s.  1,  I  cannot  understand  why  the  owner 
of  a  house  may  not  do  tho  same.  What  right  of  the  person 
wrongfully  in  possession  is  infringed  in  such  a  case  ?  Who  is 
the  wrong -doer?  He  who  unlawfully  continues  in  possession 
of  the  property  of  another,  and  resists  the  lawful  owner ;  or,  he 
who  (being  rightfully  there)  only  uses  so  much  force  as  is 
necessary  to  overcome  that  improper  resistance  ?  Upon  clear 
legal  principles,  I  think  a  pei-son  so  unlawfully  resisting  has 
no  right  to  complain  of  the  necessary  force  used  to  overcome 
him;  and  that  he  cannot  acquire  a  right  of  action  through  his 
own  wrong.  Of  course,  if  unnecessary  violence  is  used  towanls 
him,  the  case  may  be  different ;  but  no  question  of  excess  was 
left  to  the  jury  in  this  case,  the  learned  Judge  being  of  opinion 
that  tho  defendant  had  not  made  out  his  plea ;  that  he  was  not 
in  possession  of  the  house  ;  but  that  the  plaintiff  having  origin- 
ally entered  lawfully,  and  not  having  given  up  possession,  her 
possession  of  the  house  continued,  and  tho  assault  was  not 
justified. 

I  am  unable,  for  the  reasons  stated,  to  concur  in  that  view  of 
the  case. 

As  to  the  objection  that  the  defendant  has  not  pleaded  that 
he  was  the  owner  of  the  freehold,  that  does  not  seem  to  me  to 
be  a  defect  in  the  plea.  He  could  not  plead  that  he  was  the 
owner  of  the  fee  unless  he  was  prepared  to  prove  it ;  and  that 
he  could  not  do,  if  the  estate  was  leasehold  only,  as  it  i^ 
described  to  be  in  one  of  the  deeds.  But  if  it  was  leasehold, 
all  the  right  and  interest  wdiich  Napier  had  in  it  vested  in  his 
assignee  under  the  Insolvent  Act,  and  was  afterwards  conveyeil 
to  the  defendant,  who,  by  the  deed  from  Kelly,  acquired  all  the 
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interest  which  Napier  had  in  the  property  at  the  time  of  his 
assignment.  The  defendant,  therefore,  had  a  superior  title  to 
the  plaintiffs,  which,  I  think,  was  sufficient  to  give  him  the 
ru^ht  of  possession.  If  the  owner  of  the  freehold  has  the  right 
to  enter  and  dispossess  a  person  wrongfully  in  possession  of  his 
property,  the  owner  of  a  term  of  years  must  have  an  equal 
right,  while  his  title  is  subsisting ;  and  if  an  action  is  brought 
against  him  for  it,  and  he  justifies  his  entiy  as  the  owner  of 
the  property,  he  can  only  plead  that  he  was  "  possessed,"  which 
is  the  proper  technical  term  to  be  used  in  reference  to  terms  for 
years:  3  Chit,  PI.,  4th  ed.,  1073. 

No  question  was  raised  at  the  trial  that  the  title  which  the 
defendant  had  acquired  to  the  property,  under  the  assignee,  had 
expired,  or  that  the  plaintiffs  were  in  any  way  prejudiced  by 
the  form  of  pleading ;  nor  does  it  seem  to  me  that  they  could 
lie  prejudiced  by  it ;  for  if  the  estate  which  the  defendant  so 
acquired  expired  before  the  assault  was  committed,  he  was  not 
"possessed"  of  the  house  at  the  time  he  entered,  and,  therefore, 
on  the  traverse  of  his  pleading,  he  must  haye  failed.  I  under- 
stand the  term  "  possessed,"  as  used  in  the  plea,  to  indicate  the 
defendant's  right  in  the  property, — the  leasehold, — -and  not 
merely  a  possession,  in  fact,  of  the  house.  But,  at  all  events, 
as  no  such  question  as  this  was  raised  at  the  trial,  I  think  it 
ought  not  now  to  prejudice  the  defendants,  even  if  the  plea 
should  be  open  to  the  objection  that  has  been  taken  to  it. 

For  these  reasons,  I  think  there  should  be  a  new  trial. 

Fisher  and  Wetmore,  J  J.,  concurred  in  the  judgment  of  the 
learned  Chief  Justice,  the  foniier  stating  that  he  had  arrived  at 
that  conclusion,  not  without  some  hesitation,  and  his  mind  was 
not  yet  altogether  free  from  doubt. 

Rule  (thsolufe  for  vnr  trial. 
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Doe  DEM  HEATHCOTE  v,  HUGHES. 

Commission  for  examination  of^oitnesses  abroad — Return  pre- 
sumed to  he  sealed  by  commissioner — What  sufficient 
evidence  of  dejyonenfs  absence — New  trial — Olyjec- 
tions  not  taken  at  trial. 

Whcro  depositions  taken  under  a  commission  are  retomed  to  the  Ooart, 
enclosed  in  an  envelope,  addressed  as  directed  by  the  ConsoL  Stat,  cap.  37, 
sec.  194,  and  sealed  up,  it  will  be  presumed  that  the  seal  is  that  of  the  Com* 
missioncr  who  took  the  deposition. 

Whcro  a  commission  to  examine  witnesses  in  England  had  been  prepared  and 
sent  by  the  plaintiff's  attorney,  who  had  acted  as  the  attorney  for,  and  corre* 
sponded  for  several  years  with  one  of  the  deponents  examined,  addreBmng 
letters  to  him  at  London,  and  receiving  replies,  and  never  knew  him  or  tiie 
other  deponents  named  in  the  commission  to  be  in  this  Province ;  and  kaew 
nothing  of  the  latter,  except  from  having  seen  their  names  on  documents  in 
his  possession  relating  to  the  suit ;  Htldj  sufficient  evidence  of  the  severtl 
deponents  being  absent  from  the  Province,  to  warrant  their  depositions  being 
read  in  evidence. 

Where  a  verdict  was  taken  for  the  plaintiff  by  consent,  with  leave  to  tb^ 
defendant  to  move  to  enter  a  nonsuit  on  points  reserved,  and  with  leave  to 
move  for  a  new  trial  on  the  ground  of  improper  reception  of  evidence,  the 
defendant  cannot  move  for  a  new  trial  on  another  and  different  ground,  not 
taken  at  the  trial. 

Ejectment,  tried  before  the  Chief  Justice  at  the  York  Sittings, 
in  June  last. 

The  plaintiff  offered  in  evidence  the  depositions  of  John 
Heathcote,  Rowland  Nevitt  Bennett,  and  William  Lloyd,  taken 
in  London,  under  a  commission.     The  envelope  in  which  the 
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fommission  and  deposition  were  returned  to  the  Court  was 
addressed,  as  follows :  "  To  the  Supreme  Court  of  Judicature  in 
ftnd  for  the  Province  of  New  Brunswick";  and  bore  the  follow- 
ing indorsement:  "Depositions  of  witnesses  taken  under  and 
by  virtue  of  a  commission  issued  to  George  Nevitt  Bennett,  in 
a  cause  wherein  John  Doe,  on  the  demise  of  John  Heathcote,  is 
plaintiff,  and  Peter  Hughes,  is  defendant."  (Signed)  "G.  Nevitt 
Bennett,  Commi88i(ynei\"  The  envelope  was  closed  up  and 
seated  with  three  seals. 

In  order  to  prove  that  the  deponents  were  absent  from  the 
Province,  Mr.  Wetmore,  the  plaintiffs  attorney,  was  called  as  a 
Witi«ess,and  stated  that  a  letter  of  attorney,  which  was  annexed 
to  the  depositions,  had  been  prepared  by  him  and  sent  to  Eng- 
land by  mail,  to  a  Mr.  Henry  George  Thornhill,  to  be  executed 
by  Mr.  Thornhill  and  Heathcote,  the  lessor  of  the  plaintiff;  that 
lie  received  it  back  by  the  English  mail,  executed,  as  it  then 
appeared;  that  he  did  not  know  that  either  of  the  parties 
named  in  the  letter  of  attorney  had  ever  been  in  this  Province ; 
nor  that  either  John  Heathcote,  Rowland  Nev.  Bennett,  or 
Mr.  Lloyd  had  ever  been  in  the  Province ;  that  he  had  been 
acting  as  attorney  for  Mr.  Heathcote  for  about  seven  yeara,  and 
corresponded  with  him  frequently,  addressing  letters  to  him  in 
London,  and  had  received  answers  from  him  by  mail ;  that  he 
did  not  know  the  other  deponents,  Bennett  and  Lloyd,  and  did 
not  know  where  they  resided,  except  from  documents  in  his 
possession  relating  to  this  suit.  That  ho  had  obtained  and 
forwarded  the  commission  to  England,  and  that  it  had  been 
returned  by  post,  sealed  as  it  appeared  when  offered  in  evidence. 

The  defendant's  counsel  objected  that  the  depositions  could 
not  be  received  in  evidence :  1st.  Because  it  did  not  appear 
that  they  were  returned  under  the  seal  of  the  commissioners ; 
and,  2d.  That  it  was  not  proved  that  the  deponents  were  out  of 
the  Province.  The  depositions  were  received  in  evidence,  and  a 
verdict  was  taken  for  the  plaintiff  by  consent,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  on  certain  points  reserved; 
and  with  liberty  to  move  for  a  new  trial,  if  the  commission  and 
depositions  were  improperly  received  in  evidence.  . 

Oct.  14.  G.F.  Gregory  now  moved  for  a  new  trial  on  the  ground 
of  the  improper  admission  of  the  depositions.  The  Consol. 
38 
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Stat.^  cap.  37,  s.  194,  declare  that  no  depositions  taken  under  a 
commission  shall  be  read  in  evidence,  without  consent,  "  unless 
it  shall  appear  to  the  satisfaction  of  the  Judge,  on  proof  by 
affidavit,  or  viva  vocCy  that  the  examinant  or  deponent  is  out  of 
the  Province,  or  dead,"  &c, ;  in  any  of  which  eases  the  deposi- 
tions certified  under  the  hand  of  the  Judge,  commissioner,  or 
other  person  taking  the  same  may  be  read  in  evidence :  "  pro- 
vided always  that  such  examinations  or  depositions  shall  be 
closed  up  under  the  seal  of  the  Judge,  commissioner,  &a,  and 
addressed  to  the  Supreme  Court,  and  endorsed  with  the  title  of 
the  suit  in  which  the  same  were  taken."  The  depositions 
should  have  been  certified  under  the  seal  of  the  commissioner. 
There  should  have  been  a  seal  opposite  his  signature,  similar  to 
a  deed.  (Allen,  C.  J.  The  Act  only  requires  the  depositions 
to  be  certified  under  his  hand,  and  that  is  done.)  There  was 
nothing  to  shew  that  the  seal  on  the  envelope  in  which  the 
commission  was  returned  was  the  seal  of  the  commissioner  who 
took  the  depositions.  (Allen,  C.  J.  When  the  commission  is 
returned  to  the  Court,  sealed  up  and  properly  addressed,  must 
it  not  bo  presumed  to  be  under  the  seal  of  the  commissioner  ? 
That  principle  has  been  acted  on  by  the  Court  on  several 
occasions.*  Duff,  J.  The  principle  is,  omnia  prassumurdur 
rite  esse  acta.)  The  envelope  might  have  been  opened  by  some 
persons,  other  depositions  put  in,  and  then  sealed  up  again. 
(Allen,  C.  J.  We  will  not  presume  that  such  a  fraud  has 
been  committed.  What  do  you  say  would  be  proper  proof  that 
the  seal  on  the  envelope  is  the  seal  of  the  commissioner? 
Must  his  name  be  on  the  seal,  or  must  his  crest  (if  he  has  one) 
be  upon  it  ?  There  is  a  gray-hound  on  this  seal :  that  may  be 
the  commissioner  s  crest.)  He  should  write  his  name  on  the 
back  of  the  envelope  and  across  the  placp  of  opening. 

[Per  Curiam,  We  are  of  opinion  that  the  commission  was 
properly  certified.  The  statute  does  not  require  that  the  depo- 
sitions should  be  certified  under  the  commissioner's  hand  and 
seal.  We  find  the  commission  properly  sealed  up  and  addressed 
in  the  manner  directed  by  the  Act,  and  we  are  justified  in  pre- 


'  The  case  to  which  the  learned  Chief  Justice  had  reference  is  Wihmi  t 
Haws  (1  Kerr,  351). 


Digiti 


ized  by  Google 


MICHAELMAS  TERM,  XLII.  VICT. 


299 


suming  tbat  it  was  sealed  by  the  commissioner,  and  are  not  to 
infer  a  fraud,  without  some  evidence  of  it.] 

Then  there  was  no  evidence  that  the  deponents  were  out  of 

the  Province  at  the  time  of  the  trial.     The  plaintiff's  attorney 

only  stated  ihat  he  had  corresponded  with  one  of  the  deponents. 

He  was  not  acquainted  with  either  of  them.     (Duff,  J,    If 

the  deponents  had  been  shewn   to  have  once  been  in  this 

Province,  then  it  would  have  been  necessary  to  shew  that  they 

had  gone  out ;  but  that  is  not  this  case.    Allen,  C.  J.    That 

was  my   opinion  at  the  trial.)     The   presumption   that  the 

deponents  were  out  of  the   Province,  is  a  violent  one.     The 

evidence  amounted  to  nothing  more  than  that  Mr.  Wetmore 

did  not  know  of  their  ever  having  been  in  the  Province.   (Allen, 

C.  J.  I  thought  it  amounted  to  a  good  deal  more  than  that. 

The  fact  that  Mr.  Wetmore  was  the  plaintiff's  attorney,  under 

whoae  direction   the  commission    issued  for  the  purpose  of 

examining  these  witnesses  in  England;  that  he  had  corres-^ 

ponded  with  one  of  them  in  England  with  reference  to  the 

suit ;  that  he  had  sent  the  commission  to  England  for  the  pur-> 

pose  of  examining  these  witnesses  there ;  that  it  had  come  back 

to  him  executed ;  and  that  he  did  not  know  of  the  witnesses  ever 

having  been  in  this  Province,  were  sufficient  to  satisfy  me  that 

they  were  out  of  the  Province.     It  would  have  been  different 

had  evidence  been  given  by  a  stranger  to  the  suit,  that  he  had 

never  known  the  deponents  to  be  in  the  Province.     I  admit 

that  such  evidence  as  that  would  not  have  amounted  to  much ; 

but  I  thought  the  fact  that  the  evidence  was  given  by  the 

plaintiff's  attorney,  whose  business  it  was  to  conduct  the  suit, 

and  procure  the  necessary  proofs,  was  a  material  element  in 

eonsidering  whether  or  not  sufficient  evidence  had  been  offered 

on  this  point,  to  entitle  the  plaintiffs  to  put  the  depositions  in 

evidence.)     I  propose  to  rely  upon  another  point  which  was 

not  taken  at  the  trial,  viz :  That  there  was  no  title  shewn  in 

the  testator  of  the  lessor  of  the  plaintiff.     {Fraser,  A,  G.,  for 

the  plaintiffs.    I  object.)     (Allen,  C.  J.  How  can  you  avail 

yourself  of  that  now  ?)     I  can  avail  myself  of  it  on  the  ground 

of  misdirection.     The  jury  should  have  been  directed  on  this 

point    (Allen,  C.  J.   You  raised  no  such  point  at  the  trial. 

The  (Moly  questions  were  as  to  the  notice  to  quit,  and  demand 
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of  possession;  and  by  Consent  I  directed  a  verdict  for  the 
plaintiff  with  leave  to  you  to  move  to  enter  a  nonsuit  By 
your  consent  you  are  bound  down,  on  the  motion  for  a  new 
trial,  to  the  points  relating  to  the  commission,  (Wetmore,  J. 
You  got  the  benefit  of  the  agreement,  must  you  not  be  bound 
by  it  ?  But  suppose  there  were  no  agreement,  could  you  have 
raised  this  question  other  than  on  the  ground  of  misdirection?) 
Yes ;  on  the  ground  of  the  verdict  being  against  evidence,  and 
I  ask  the  rule  on  that  ground.  There  was  no  evidence  of  title 
in  the  lessor  of  the  plaintiff.  (Allen,  C.  J.  I  cannot  see  how 
you  can  get  the  benefit  of  that  now,  never  having  raised  it  at 
the  trial.) 

Per  Curiam,  There  will  be  a  rule  for  a  nonsuit;  but  not  for 
a  new  trial.  We  do  not  think  there  is  anything  in  the 
objections  to  the  commission.  Nor  do  we  think  that  you  can 
avail  yourself  of  the  other  objection,  which  was  not  raised  on 
the  trial.  The  jury  were  directed  to  find  for  the  plaintiff  on  an 
entirely  different  ground,  viz :  That  arising  from  the  relation 
of  landlord  and  tenant;  and  in  accordance  with  the  agreement 
under  which  you  had  leave  to  move  for  a  nonsuit 

Rule  nisi  for  a  nonsvAL 


JAMES  V,  McLEOD. 

Practice — Motion  for  judgment  as  in  case  of  nonsuit — NotM 
of  motion  required. 

The  (*oiirt  refused  to  hear  an  application  for  a  rule  nm  for  jadgmcnt  as  in  oaM 
of  a  nonsuit,  holding  that  fourteen  da^rs'  notice  of  motion  would  haTS  been 
given,  and  the  cause  entered  on  the  motion  paper. 

E,  L.  Wetmoi'e  moved  for  a  rule  nisi  for  judgment  as  in  case 
of  a  nonsuit  in  this  cause ;  but 

Per  Curiam :  We  shall  adhere  to  the  established  practice,  of 
requiring  fourteen  days'  notice  of  motion  to  be  given,  and  the 
cause  to  be  entered  on  the  motion  paper.' 

AppLioation  wUhdravnk 

'  Allen,  C.  J.,  referred  to  Alleff**  Rules  26,  requirinc^  o otioe  to  be  given. 
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SEARS  V.  CAHILL  AND  KILLAM.  1878 

JoitU  debtors — Action  against  where  one  alone  served — Man- 
mer  of  entitling  papers — Notice  of  trial. 

In  an  action  against  tTio  joint  debtors  where  one  only  was  served  with  process, 
a  notice  of  trial  entitled  **  Between  S.  plaintiff,  and  C.  and  K.  defendants,"  was 
held  to  be  properlv  entitled. 

SemhU—Thnt  though  the  title  of  the  cause  is  irregularly  stated,  the  motion  of 
trial  win  be  sufficient  if  the  defendant  is  not  misled  by  it. 

This  was  an  action  on  a  promissory  note,  tried  at  the  last 
York  Sittings  as  an  undefended  cause,  and  a  verdict  given  for 
the  plaintiff!  The  summons  issued  in  the  cause  was  directed 
to  "John  E.  Cahill,  impleaded  with  Amasa  E.  Killam."  Cahill 
alone  was  served  with  the  summons — ^the  plaintiff  not  intend- 
ing to  serve  Killam — and  an  appearance  was  entered  for 
Cahill  alone. 

The  copy  of  declaration  served  on  CahilFs  attorney,  stated  in 
the  manner  directed  by  the  case  of  McLaughlin  v.  Ratchford,^ 
that  Killam  had  not  been  served  with  process.  The  demand 
of  plea  served  on  Cahill's  attorney,  was  entitled  "  Sarah  Sears, 
plaintiff  and  John  E.  Cahill,  defendant,"  and  a  notice  of  trial 
given  for  a  previous  sittings,  but  which  was  not  acted  on,  was 
entitled  in  the  same  way.  The  notice  of  trial  upon  which  the 
cause  was  tried,  was  entitled  "  Sarah  Sears,  plaintiff  v.  John  E. 
Cahill  and  Amasa  E.  Killam,  defendants."  The  notice  was 
addressed  to  CahilFs  attorney,  who  was  absent  from  home  at 
the  time  it  was  served  at  his  office,  and  when  he  received  it, 
he  wrote  to  the  plaintiff's  attorney  requesting  him  not  to  enter 
the  case,  and  proposing  that  it  should  be  tried  at  the  next 
Westmoreland  Circuit  (in  which  County  the  parties  live,  and  to 
which  the  defendant's  attorney  had  spoken  of  changing  the 
venue)  and  also  stating  that  the  motion  of  trial  was  insufficient ; 
but  the  plaintiff's  attorney  proceeded  to  trial. 

The  defendant  afterwards  applied  to  the  Chief  Justice  at 
Chambers  to  set  aside  the  verdict  on  account  of  the  alleged 
defect  in  the  notice  of  trial,  which,  it  was  objected,  was  not 
properly  entitled.  The  Chief  Justice  having  referred  the 
question  to  the  Court ; 

D.  L,  Hanington  now  moved  to  set  aside  the  verdict,  on  the 
ground  before  taken;  and  cited  Chit.  Arch.  (12th  ed.),  315. 


^  3  Kerr,  421. 
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1878  ^^      E,  L.   WetTiwre  contended  that  the  title  of  the  cause  was 

Sears       properly  stated  in   the  notice  of   trial;  and  that  the  words 

^-  "  impleaded  with,"  in  the  summons  were  improper,  and  could 

KiLLAM.      ^^  treated  as  surplusage.     He  cited  Goi^^y  v.  Hotson}  (per  Erie, 

J.) ;  Gross  v.  Long  ;^  Chit.  Arch.  (12th  ed.),  315. 

Allen,  C.  J.  I  think  the  notice  of  trial  was  sufficient,  even 
if  the  entitling  of  it  was  not  strictly  correct.  But  I  think  it  is 
correct  in  describing  Cahill  and  Killam  as  the  defendants ;  and 
that  the  words  "  impleaded  with  "  in  the  summons,  were  im- 
proper. There  was  no  affidavit  by  CahilFs  attorney  that  he 
was  misled  by  the  notice,  nor  could  he  have  had  the  feast 
doubt  that  it  was  a  notice  of  trial  in  this  suit,  which  he  was 
defending  for  Cahill.  Both  parties  have  been  somewhat  irregu- 
lar in  their  proceedings — sometimes  using  the  name  of  Cahill 
alone;  sometimes  Cahill  impleaded  with  Killam;  and  some- 
times Cahill  and  Killam ;  but  there  was  no  pretence  that  there 
was  more  than  one  suit.  The  application  must  be  dismissed, 
but  without  costs,  as  there  have  been  irregularities  on  both 
sides. 

Weldojs^  J.     There  have  been  irregularities  in  the  proceed- 
ings from  the  beginning,  but  the  defendant,  Cahill,  has  waived 
them.     The  application  should  be  dismissed. 
Fisher,  Weldon,  and  Duff,  JJ.,  concurred. 

Application  disnaissed. 

jg^g  Ex  Parte  DOW. 

OcZ  Aliens  and  naturalization — 31  Fie,  c.  66,  s.  o. 

The  certificate  required  by  the  Act  31  Vic,  c.  66,  nee  5,  most  be  both  filed  u^ 
openly  read  in  Court  on  the  first  day  of  the  term. 

Oct.  9.  E,  X.  Wetmore,  counsel  for  the  applicant,  called  the 
attention  of  the  Court  to  a  certificate  which  had  been  filed  with 
the  clerk  on  the  previous  day,  under  section  5  of  the  Act  SI 
Vic,  c.  C6,  "  Respecting  aliens  and  naturalization,"  and  asked 
that  the  same  be  read  openly  as  required  by  the  section ;  but 

Per  Curiam :  The  certificate  should  be  read  on  the  first  day 
of  the  term  in  open  Court. 

Leave  being  had,  the  papers  were  wiihdratm. 

1  19  L.  J.  Q,  B.  260 ;  1  L.  M.  &  P.  23.  M  DowL  342, 
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RING  V.  PITGSLEY.  1878 


Light  and  air  —  Rigid  of  user  acquired  by  pre8C7nption  — 

Timity  years  unintemtpted   use  of— Question  for  (lie 

Judge  not  for  the  jury — Presumed,  although  no  one 

pretends  to  believe  a  grant  has  been  given — No 

presumption  ivliere   owner  of  adjoining 

lands  not  in  a  position  to  resist — JEVi- 

deTice — Damaxjes — Measure  of 

A'o  grant  is  necessary  to  authorize  a  person  to  put  windows  in  a  house  on  his 
own  land,  and  if  the  owner  of  the  adjoining  land  allows  the  light  and  air  to 
pass  into  and  through  them  uninterruptedly  for  a  period  of  twenty  years,  it 
will  be  inferred  from  such  non-obstruction  for  that  period  of  time,  that  the 
adjoining  owner  has  consented  to  the  enjoyment  of  such  light  and  air,  and  for 
the  purpose  of  quieting  the  title  a  grant  of  the  right  will  oq  presumed.  How- 
ever, no  such  grant  wul  be  presumed,  unless  the  owner  of  the  adjoining  land, 
ud  those  through  whom  he  claims  his  title,  knew  or  had  the  means  of  know- 
ing that  the  light  and  air  were  being  so  enjoyed.  ^ 

"»  question  as  to  whether  or  not  the  grant  is  to  be  presumed,  is  one  for  the 
Judge  and  not  for  the  jury. 

^e  presumption  of  a  grant  is  raised  entirely  from  the  fact  of  the  uninterrupted 
possession  of  twenty  years,  unexplained  and  un-rebutted,  and  will  be  raised, 
althoQgh  the  owners  of  the  adjoining  lands  testify  that  they  never  gave  a 

Ct,  and  although  the  Records  shew  no  grant, 
the  owner  of  the  adjoining  land  has  no  means  of  resisting  the  opening  of 
the  windows,  or  of  obstructing  them  afterwards,  no  presumption  is  raised 
against  him. 

^e  defendant,  subject  to  objection,  gave  evidence  of  a  conversation  between 
Mr.  Bums,  the  person  through  whom  he  claimed,  and  Mr.  Adams,  the  per- 
«n^  who  owned  the  house  in  which  the  windows  were  opened,  relative  to 
^eir  opening,  which  conversation  took  place  after  Bums  had  parted  with  his 
title  in  the  lot  in  question. 

Hfkt^  that  this  conversation  could  not  be  admitted  to  affect  the  case. 

In  an  action  for  obstructing  the  plaintiff's  lights,  a  fair  measure  of  damages  is 
the  cost  of  making  such  alterations  in  the  plaintiff's  house  as  will  be  necessary 
to  obtain  tho  same  quantity  of  light  and  air  as  he  had  enjoyed  before  the 
obstruction. 

This  was  an  action  on  the  case  for  obstructing  the  plaintiff's 

lights,  tried  before  Allen,  C.  J.,  at  the  St.  John  Circuit  in  March, 

1877.     It  appeared  in  evidence  on  the  trial  that  the  plaintiff 

And  defendant  were  owners  of  contiguous  houses,  fronting  on 

Wellington  Row,  in  the  City  of  Saint     The  defendant's  house 

W4S  built  some  time  prior  to  1853,  for  one  Bums,  who,  in  April 

of  that  year,  sold  and  conveyed  it  to  Alexander  McL.  Seely, 

|0fiu)  afterwards  deeded  to  James  Hegan,  from  whom  the  plain- 

PjJ**'-chased  under  a  registered  deed.   In  the  summer  of  1853, 

^H         «  rlefendant's  house  was  in  the  occupation  of  a  tenant 

h  *  *^ee  ConaoL  Stat.,  chap.  81,  p.  710. 
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^^78  of  Seely,  the  house  now  owned  by  the  plaintiff  was  built  for 
Ring  one  Adams,  from  whom>  through  several  mesne  conveyances, 
the  plaintiff  derived  his  title.  In  the  fall  of  1853,  whilst  the 
plaintiff's  house  was  in  course  of  erection,  two  windows  were 
placed  in  the  gable  end  of  it,  to  afford  light  and  air  to  the  bed- 
rooms in  the  attic.  These  windows  overlooked  the  house  which 
Bums  had  erected.  Mr.  Adams  began  to  live  in  the  house 
about  December,  1854.  The  windows  remained  where  they 
were  placed  and  unobstructed  until  August,  1874,  when  the 
defendant,  by  raising  his  house  and  putting  a  Mansard  roof 
upon  it,  caused  the  obstruction  complained  of,  by  closing  up' 
the  lower  half  of  the  windows. 

There  was  no  evidence  of  an  express  grant  of  an  easement  in 
the  light,  nor  was  any.  evidence  given  on  the  part  of  the  plain- 
tiff of  the  circumstances  under  which  the  windows  had  been 
placed  there,  he  relying  upon  the  fact  of  twenty  years*  uninter- 
rupted enjoyment  as  entitling  him  to  recover.  For  the  defend- 
ant, it  was  shewn  by  Seely,  that  he  never  gave  Adams  permis- 
sion to  put  the  windows  there,  and  also  that  he  did  not  notice 
them  till  after  he  had  parted  with  his  title  (which  was  in  1857). 
Seely  stated,  however,  that  he  saw  Adams'  house  being  built, 
and,  on  one  occasion,  his  attention  was  called  to  some  dispute 
about  cutting  the  sill  of  his  (Seely's)  house.  The  defendant 
swore  that  he  had  examined  the  County  Records,  and  that 
there  was  no  grant  of  an  easement  in  the  lights  in  question  on 
record.  He  also  testified  that  he  was  ignorant  of  the  windows 
when  he  bought,  which  was  in  the  spring  of  1874,  and  did  hot 
know  of  them  till  the  obstruction  was  made.  One  Munroe 
proved,  subject  to  objection  by  the  plaintiff's  counsel,  that 
shortly  after  Adams  had  built  his  house,  and  when  he  was 
living  in  it,  he  heard  a  conversation  between  Adams  and  Bums. 
who  then  owned  the  second  house  in  the  same  block  (now 
also  owned  by  defendant),  but  had  previously  sold  to  Seely  the 
one  next  to  the  Adams'  house  as  above  stated — the  two  houses 
referred  to  being  under  the  one  continuous  roof.  The  conver- 
sation was  as  follows :  Bums  said  to  Adams, "  What  did  you 
put  those  windows  thei-e  for?"  Adams  replied :  "To  get  light" 
Bums  said,  "  They  are  injuring  my  property ;  I'll  board  them 
up."     Burns  also  spoke  of  the  projection  (the  return  of  the 
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cornice  round  the  end);  Adams  said,  "  Whenever  you  want  to        1878 
ase  the  ground,  what  I  have  put  there  shan't  prevent  you."  Ring 

The  evidence  was  not  certain  as  to  when  Mrs.  Ranney's  ^  ^• 
tenancy  terminated.  Seely  stated  in  one  part  of  his  evidence 
that  s'he  left  in  the  Spring  of  1854,  though  in  another  portion 
of  his  testimony  he  stated  that  the  next  tenant  was  one  Wash- 
ington Smith,  who  went  in  under  a  lease,  which  was  put  in 
evidence,  and  which  was  dated  January  21st,  1857,  and  was  to 
run  for  five  years  from  1st  May  of  that  year.  No  question 
appears,-  however,  to  have  been  raised  at  the  trial  as  to  the  time 
when  Mrs.  Ranney's  lease  terminated,  nor  was  this  point  left 
to  the  jury,  the  contention  of  the  plaintiffs  counsel  being  that 
the  time  began  to  run  from  the  period  when  the  windows  were 
put  in,  and  that  the  tenancy  had  nothing  to  do  with  the 
question,  the  case  being  so  put  to  the  jury. 

The  following  is  the  substance  of  His  Honor's  charge  to  the 
jury : — This  case  involves  a  very  important  question.  I  direct 
you  that  the  law  of  England,  as  it  existed  before  the  Prescrip- 
tion Act,  applies  here.  By  the  use  of  light  and  air  for  twenty 
years,  one  obtains  a  right  that  cannot  be  taken  away.  The  use 
of  the  term  "  grant  presumed  "  is  a  mistake,  as  used  here.  By 
using  a  way,  etc.,  a  grant  may  be  presumed,  but  when  you  apply 
the  presumption  of  a  grant  to  an  easement  of  this  character  I 
cannot  understand  it.  I  do  not  think  the  word  **  gi-ant "  has 
anything  to  do  with  it.  Mr.  Tuck  has  applied  the  law  correct- 
ly. There  is  no  presumption  of  a  grant  at  all.  If  the  windows 
were  there  twenty  years  and  put  there  with  the  knowledge  of 
Seely,  then  the  right  has  accrued.  I  do  not  think  the  lease 
that  existed  at  the  time  Seely  bought  has  anything  to  do  with 
it  If  the  windows  were  put  there  in  1853,  the  right  began 
then  and  not  from  the  time  the  occupation  began.  As  to  the 
tenant,  if  Seely  did  not  know  the  windows  were  there,  or 
had  not  the  means  of  knowing,  the  plaintiff  is  not  entitled 
to  recover ;  if  you  believe  Seely  had  a  reasonable  opportunity 
of  knowing  the  windows  were  there,  I  think  you  should  find 
for  the  plaintiff.  Adams  did  not  want  permission — he 
had  a  right  to  put  the  windows  there.  Did  Mr.  Seely 
know,  or  had  he  reasonable  means  of  knowing,  that  the 
windows  were  put  there  ?  If  he  had,  his  tenant  had  nothing 
39 
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1878         to  do  with  it,  and  you  will  find  for  the  plaintiff.     The  conver- 

RijjQ        sation  with  Burns  does  not  seem  to  me  to  be   very  material. 

V,  He  had  ceased  to  be  the  owner,  and  anything  said  to  him  would 

PuGSLEv.     amount  to  nothing.     There  is  not  as  much  light  admitted  as 

before,  and  if  you  find  for  the  plaintiff*,  then  find  for  what  he 

could  put  in  windows  to  let  in  as  much  light  as  he  has  had 

shut  out.     It  may  be  hard  that  a  man  cannot  build  upon  his 

own  land ;  still  there  is  a  hardship  the  other  way.     You  may 

presume  that  Seely  gave  a  grant ;  still  I  say  that  a  grant  has 

nothing  to  do  with  it.     It  comes  back    to  this — Had  Seely 

knowledge   or  means   of  knowledge  that  the  windows  were 

there  ?     If  he  had,  then  you  will  find  for  the  plaintiflf. 

The  jury  found  a  verdict  for  the  plaintiff*,  with  damages  $400. 

In  Easter  Term  1877,  C.  K  Skinner,  Q,  C,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  following  grounds : — 

1.  Misdirection  of  the  learned  Judge  in  directing  the  jur)'  as 
follows : 

(tv)  That  by  the  use  of  light  and  air  for  twenty  years  a  right 
is  obtained  that  cannot  be  taken  away. 

(6)  That  the  doctrine  of  grant  or  presumption  of  gi-ant  does 
not  apply  to  a  case  such  as  this. 

(c)  That  the  jury  had  nothing  to  do  with  the  question  of  a 
grant  or  presumption  of  a  grant. 

(rf)  That  there  w^as  no  such  doctrine  as  presumption  of  grant 
in  case  of  light  and  air. 

(e)  That  if  the  windows  had  been  there  20  years  and  put 
there  with  the  knowledge  of  Seely  or  if  Seely  had  reasonable 
means  of  knowledge,  then  the  right  to  retain  the  windows  had 
accrued  and  plaintiff"  was  entitled  to  a  verdict. 

(/)  In  leaving  to  the  jury  the  question  of  Seely's  knowledge 
or  reasonable  means  of  knowledge,  Seely  having  negatived  any 
knowledge  of  the  lights  being  there,  and  plaintiff*  having  given 
no  evidence  that  he  had  any  such  means  of  knowledge. 

(g)  In  directing  that  the  lease  that  existed  when  Seely  pur- 
chased had  nothing  to  do  with  it. 

(/i)  That  the  time  would  count  from  the  date  of  putting  Uie 
windows  there,  not  from  the  time  of  the  occupation  of  the  house. 

(i)  That  if  Seely  had  a  reasonable  means  of  knowing  the 
windows  were  there  the  jury  should  find  for  the  plaintiff. 
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(;')  That  Adams  had  a  right  to  put  the  windows  there.  1878 

%  That  the  conversation  between  Burns  and  Seely  had  no        Ring 

bearing  on  the  ease,  and  amounted  to  nothing.  ^   ^^ 

(0  That  the  jury  might  pi'esume  Seely  gave  a  grant,  but  still 
that  a  grant  had  nothing  to  do  with  the  matter. 

(m)  In  directing  the  juiy  tliat  the  proper  measure  of  damages 
was  what  it  would  cost  plaintiff*  to  put  in  other  windows  to 
supply  the  rooms  with  the  light  they  had  been  deprived  of, 
and  that  the  cost  of  dormer  windows  ($400)  would  be  the 
damages  proper  to  be  allowed. 

2.  (a)  In  not  directing  the  jury  that  the  true  question  for 
them  was  whether  a  grant,  covenant  or  agreement  had  in  fact 
been  made  of  the  right  to  lights,  and  that  the  20  yeai*s  uninter- 
rupted user  was  evidence,  or  only  evidence  of  such  grant 
or  deed. 

(6)  In  not  directing  the  jury  that  the  20  years  uninterrupted 
user  raised  a  presumption  of  the  existence  of  a  grant  or  deed ; 
but  that  this  presumption  was  liable  to  be  rebutted. 

(c)  In  not  directing  the  jury  that  the  evidence  offered  on  the 
part  of  the  defendant  was  proper  for  the  jury  to  consider  as 
rebutting  such  presumption. 

(ci)  In  not  directing  the  jury  that  the  lights  having  been 
put  in  the  building  at  a  time  when  the  property  that  is  sought 
to  be  made  servient,  was  in  the  possession  of  a  tenant,  the 
time  would  not  begin  to  run  against  the  owner  of  the  estatp 
^ught  to  be  made  servient  until  the  expiration  of  the  tenancy. 
(c)  In  not  directing  the  jury  that  during  the  three  or  more 
years  in  whioh  the  estate  sought  to  be  made  servient  was  in 
the  possession  of  a  tenant  under  a  demise  from  Seely  before  he 
sold  to  Hegan,  no  presumption  could  be  raised  as  against 
Began,  and  so  at  all  events  unless  Hegan  had  knowledge  of  the 
lights  being  there,  and  that  exclusive  of  those  three  years,  there 
had  not  been  twenty  years'  enjoyment. 

(/)  In  not  directing  the  jury  under  the  evidence  that  the 
lights  were  not  ancient  lights. 

(flf)  In  not  directing  the  jury  that  even  if  20  years  user  was 
evidence  from  which  a  grant  could  be  presumed,  it  would  be 
void  as  against  a  purchaser  for  a  valuable  consideration  under 
a  registered  deed,  as  defendant  was. 
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_    1^7^  {h)  In  not  submitting  to  the  jury  the  question  as  to  whether, 

Ring        under  the  law  and  evidence,  the  lights  were  ancient  lights,  after 
instructing  the  jury  upon  the  law  concerning  ancient  lights. 
8.  Improper  admission  of  evidence : 

(a)  Of  the  cost  of  putting  dormer  windows  and  Mansard 
roof  on  plaintiffs  house. 

(6)  Of  the  evidence  of  plaintiff  that  his  prospect  had  been 
shut  out  by  the  raising  of  defendant's  house. 

4.  Verdict  against  evidence. 

5.  Verdict  against  law  and  evidence. 
G.  Excessive  damages. 
April  IG,  1878.     Tuck,  Q.  G,  shewed  cause.    (Allen,  C.  J.  I 

told  the  jury  that  if  they  found  there  had  been  an  uninterrupted 
enjoyment  for  twenty  years,  plaintiff  was  entitled  to  a  verdict) 
I  take  it  that  your  Honor's  ruling  on  the  first  point  was,  that 
plaintiff  having  had  the  unintenupted  enjoyment  for  twenty 
years,  he  had  acquired  a  right.  His  Honor  said  if  the  lights 
had  been  put  there,  and  kept  there  without  the  permission  of 
the  adjoining  owner,  the  right  had  accrued.  The  last  case 
before  the  Prescription  Act  is  Moore  v.  Bawson,^  whidi  lays 
down  the  law  just  as  the  Chief  Justice  did.  See  also  Cross  v. 
Levn^;'  Martin  v.  Gohlef  Daniel  v.  Norths  It  was  properly 
left  to  the  jury  here  to  say  whether  Seely  had  the  knowledge 
or  the  means  of  knowledge.  An  important  case  is  Moore  v. 
Rawson.  I  ask  your  Honors*  attention  to  the  judgment  of 
Bayley,  J.,  p.  337 ;  also  of  Littledale,  'j.,  at  p.  339.  See  also 
Kent's  Com.  (3d  Vol.),  590,  592. 

In  the  United  States — in  some  states,  Maine  and  New  York, 
for  instance — ^it  has  been  held  that  the  English  law  does  not 
apply,  but  your  Honors'  cannot  so  hold. 

Take  all  the  cases  down  to  last  March,  and  it  is  impossible  to 
dispute  the  correctness  of  the  ruling  in  this  case. 

Then  came  Angvs  v.  Dalton,^  in  which  the  language  of  Lush, 
J.,  sustains  my  position,  while  the  remarks  of  Cockbum,  C.  J-i 
are  mere  obitei'  dicta. 

The  direction  as  to  the  damages  was  proper ;  so  also  as  to  tie 


»3B.  &C.  332.  MP,  *R.  234;  2B.  JfeC.  686. 

»  1  Camp.  328.  *  11  Ea.  370.  *  L.  R.  3  Q.  B.  85. 
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tenancy  and  Seely's  means  of  knowledge.     No  exception  con 1*7^ 

be  taken  to  the  ruling  in  these  particulars.  Ring 

He  also  cited  Longmaid  v.  McNicftol  ;*  Jonea  v.  Jones ;'  Cort- 
havld  V.  Leigh f  The  Qvbeen  v.  Dean;*  Bealey  v.  Shaxo^  (per 
Lord  Ellenborough) ;  Wash.  Eas.,  134, 137, 139,  GOC. 

April  16tli  and  17th.  S.  R.  Thomson,  Q.  C,  and  Skinner, 
Q.  C,  contra.  Our  contention  as  to  the  damages  is  that  all  we 
are  entitled  to  pay  is  for  the  injury  for  the  actual  loss  of  light 
to  the  time  of  action  brought ;  we  are  made  to  pay  for  what 
will  put  plaintiflF  in  the  same  position  he  was  in  before  and  we 
may  have  to  take  our  obstruction  down  and  leave  him  as  he 
was  before. 

The  direction  of  His  Honor  would  have  been  good  since  the 
Prescription  Act  in  England;  but  would  not  have  been 
before.  The  direction  was  the  same  as  it  would  have  been 
about  a  piece  of  land  under  our  statute  of  limitations.  The 
result  of  all  the  cases  is  that  the  question  is  for  the  jury.      # 

The  particular  facts  of  each  case  must  be  looked  at :  Camp- 
bell v.  Wilson.^  Referring  to  the  language  of  Lord  Ellen- 
borough  in  Bealey  v.  Shaw,  Cockburn,  C.  J.,  in  Angue  v.  Dcuton, 
says  it  is  expressly  disapproved  of  by  Lord  Wensleydale,  is 
opposed  to  the  current  of  authorities  and  is  scarcely  consistent 
with  his  own  judgment  in  Campbell  v.  Wilson. 

There  can  be  no  such  thing  as  adverse  enjoyment  of  light  and 
air;  see  p.  Ill  of  last  cited  case,  where  Livett  v.  Wilson^  is 
referred  to. 

The  first  time  juries  were  told  that  twenty  years  user  was 
sufficient  was  in  1808. 

Adams'  statement'*  to  Burns  is  evidence  to  rebut  the  pre- 
sunoption  of  a  grant.  So  was  the  evidence  of  Thome,  that 
previous  to  the  present  houses  both  lots  were  meadow  land, 
shewing  it  was  very  improbable  that  a  grant  had  been  got 
from  Mr.  Chipman. 

Angus  v.  DaUon  is  an  authoritative  decision  in  our  favor. 
We  do,  not  argue  that  the  common  law  of  England  doesn't 
apply  here :  this  was  a  part  of  the  civil  law :  if  the  English 

«  3  AIL  497.  '  2  Kerf,  2G5.  »  L.  E.  4  Ex.  126. 

*  2  AIL  239.  *  6  Ea.  208.  •  3  Ea.  294.  ^3  Bing.  116. 
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1878        decisions  bind  us,  the  doctrine  of  twenty  years'  user  was  not 

Ring        adopted  till  1808.     After  that  they  were  appljdng  the  law  as 
^'  applicable  to   England:  their  decisions  would  have  no  more 

PUGSLEY 

binding  force  on  us  than  a  statute.     There  was  no  pretence 
that  they  were  an  interpretation  of  the  old  law. 

If  Mr.  Tuck's  view  of  the  decisions  is  correct  there  was  no 
need  of  the  Pi-escription  Act.  (  Weldon,  J.  The  Act  was  passed 
to  get  rid  of  the  strain  on  the  juries'  consciences.)  If  the  law 
was  such  as  the  Chief  Justice  decided  here  there  would  be  no 
strain. 

The  doctrine  is  not  applicable  to  this  country.  1660  was 
the  first  time  it  was  ever  attempted  to  be  applied  in  England. 

The  Judges  in  England,  while  reducing  the  time  to  a  shorter 
period,  by  way  of  analogy  to  the  Prescription  Act,  never 
confounded  them. 

We  cite  Pierre  v.  Fernald,^  on  the  question  of  tenancy. 

AVhat  could  Mr.  Seely  have  done  during  the  tenancy  ?  Sec 
Barker  v.  Richardson^ 

The  servient  tenement  was  under  lease  when  the  lights  were 
put  there,  and  so  remained  for  three  years.  Tbis  actually  meets 
the  presumption  of  a  grant.     Seely  couldn't  enter. 

Mrs.  Ranney  cared  nothing  about  the  windows.  Adams  did  no 
wrong.  Seely  had  no  knowledge.  Reasonable  means  of  know- 
ledge will  not  do.  Even  the  Statute  of  Limitations  would  not 
run  against  the  lessor. 

(Fisher,  J.  You  say  in  no  state  of  things  could  the  pre- 
sumption begin  to  run  till  the  expiration  of  the  tenancy.) 

We  surely  cannot  be  worse  off  when  there  is  no  statute  than 
if  there  had  been  one.  There  were  only  scfVenteen  years  against 
Mr.  Pugsley. 

(Weldon,  J.  The  Prescription  Act  of  England  specially 
provides  that  occupation  by  a  tenant  makes  no  difference,  and 
that  supports  your  views.) 

But  we  say  the  law  docs  nothing  of  the  kind.  There  is  no 
such  law  as,  that  in  the  absence  of  a  deed,  grant  or  document, 
in  this  country,  a  man  can  be  deprived  of  his  right  of  property. 
It  cannot  apply  to  a  country  where,  from  its  inception,  there 

>  26  Maine  i30.  M  B.  &  AW.  579. 
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has  been  a  registry  law.  What  is  the  result  of  this  ?  We  1878 
would  be  worse  off  with  a  presumed  grant  that  never  had  any  rino 
existence,  than  if  there  had  been  a  real  grant,  which  Mr.  Adams  v* 

had  chosen  not  to  record.  If  that  is  not  a  reductio  ad  absur-  P^gs^'^- 
duM,  we  do  not  know  what  is.  When  in  1808,  the  law,  as  laid 
down  by  Mr.  Tuck,  with  all  its  hideous  deformity,  was  intro- 
doced  in  England,  it  was  so  unsatisfactory  that  the  Prescription 
Act  had  to  be  passed,  yet  the  Chief  Justice,  by  his  charge,  has 
sought  to  cut  away  our  right  of  property. 

This  doctrine,  if  it  applies  at  all,  must  come  here  as  a  part  of 
our  common  law.  In  Wilson  v.  JoTies,  this  Court  held  that  the 
statute  was  not  applicable  to  this  country ;  and  this  Court  said 
they  would  not  put  on  the  statute  the  forced  construction  Eng- 
lish Judges  had  put,  and  which  was  afterwards  regretted.  That 
was  a  sound  decision.  We  argue  trom  this  that  your  Honors 
will  not  strain  the  principle  as  it  has  been  strained  in  Eng- 
land. 

We  shewed  there  was  no  grant  on  record ;  shewed  by  Thome 
that  he  remembered  when  the  land  was  all  trees. 

Again  as  to  the  8400  damages.  This  was  like  an  issue  out 
of  Chancery. 

PUintiff  m^y  bring  an  action  to-morrow ;  and  in  an  equity 
suit  brought  to  compel  defendant  to  take  down  his  roof,  and 
which  has  been  suspended  till  this  suit  is  determined,  he  may 
be  ordered  to  take  down  the  obstruction. 

Light  and  air  can  lie  in  grant  and  can  lie  in  nothing  else.  It 
was  a  misdirection  to  tell  the  jury  they  did  not. 

We  refer  to  the  judgment  of  Lush,  J.,  on  p.  83,  in  Angus  v. 
Dalton;  and  at  p.  89,  where  he  says,  "all  casements  stand  on  the 
same  footing — on  the  doctrine  of  an  assumed  grant";  though 
that  doctrine  had  its  origin  in  Lewis  v.  Price,  in  1701,  when 
this  Province  was  a  part  of  Nova  Scotia,  and  had  a  Legis- 
lature of  its  own. 

Are  your  Honors — now  called  on  for  the  first  time  to  apply 
a  doctrine  condemned  by  Judge  after  Judge — being  no  part  of 
the  common  law — called  by  some  a  scandal  upon  the  adminis- 
tration of  justice — going  to  apply  it  in  this  country  ? 

Then  how  can  you  say  there  can  be  a  presumed  grant  here, 
^'ith  our  registry  laws  ?    (Allen,  C.  J.     I  doubt  if  a  grant  of 
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^87^  light  would  require  registry.)  A  grant  of  lights  in  this 
Ring  would  clearly  affect  Mr.  Pugsley's  land :  See  Cons.  Stat,  c.  74, 
s.  4.  There  must  be  a  registry,  and  the  absurd  consequence 
would  follow,  that  a  man  would  be  worse  off  who  had  a  real 
grant,  than  if  he  had  a  fictitious  one.  (Duff,  J.  Does  it  not 
come  back  to  this,  whether  the  right  is  given  by  operation  of 
law  ?  Your  argument  is,  that  as  all  easements  are  presumed  to 
arise  from  grants,  and  as  all  grants  would,  by  our  re^try  laws, 
have  to  be  recorded,  no  grant  could  be  presumed.)  In  Angu8 
V.  Dalton,  at  page  102.  it  is  said  :  "  Every  easement  must  have 
its  origin  in  grant." 

Wilmot,  J.,  in  a  second  case,  put  it  as  an  absolute  bar,  but 
Lord  Mansfield  soon  after  corrected  this,  and  said  it  was  for  the 
jury.    See  Angus  v.  Dalton,  p.  103,  per  Cockburn,  C.  J. 

Again,  this  presumption  of  gi'ant  is  a  presumption  of  fact — 
not  a  presumption  of  law.  The  sole  question  put  to  the  jury 
was,  "  Did  Seely  know,  or  had  he  reasonable  means  of  knowing, 
the  windows  were  there  ? " 

See  Mayor  of  Kingston  upon  Htdl  v.  Hormei^  ,•*  Chasefmore 
V.  Richards.* 

Where  the  enjoyment  is  consistent  with  the  fact  of  no  grant 
ever  having  been  made,  the  true  question  is,  whether  a  grant 
has,  in  fact,  been  made. 

Bealey  v.  Shaw,*  per  Lord  EUenborough,  is  inconsistent 
with  his  own  decision  in  Campbell  r.  Wilson,  and  is  dis- 
approved of  in  Chaseinore  v.  Richards  by  Lord  Wensleydale : 
he  says,  "  It  is  going  very  far  to  say  that  a  man  is  bound  to 
put  up  a  screen  to  shut  out  the  light  to  prevent  a  light  being 
acquired  against  him." 

See  Livett  v.  Wilson*  in  which  Best,  C.  J.,  says  a  jury  should 
be  directed  that  they  may,  but  not  Tiiust,  presume  a  grant  See 
also  Doe  dem,  Fenwick  v.  Reed ;"  Barker  v.  RidiardsonJ^  In 
Bury  V.  Pope,^  it  was  agreed  by  all  the  Justices  that  it  was  a 
man's  folly  to  build  so  near  his  neighbor's^  land.  See  also 
Angus  v.  Dalton  at  p.  105. 

(Weldon,  J.  You  contend  if  this  applies  to  a  right  of  way 


»  Cowl).  102.  '^  7  H.  L.  38C.  »  G  Ka.  208.  «  3  Bing.  115. 

*  5  B.  &  Aid.  232.  •  4  B.  &  Aid.  579.  ^  Cro.  Eliz. 
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where  the   owner  may  see  what  is  being  done,  how   much         1878 

stronger  is  it  regarding  lights  ?)  Ring 

We  contend —  *'• 

1.  That  there  is  no  prescription  in  this  country. 

2.  The  doctrine  of  presumed  grant  is  wholly  illegal — ''a 
perversion  of  legal  principles  and  an  unwarrantable  assumption 
of  authority." 

3.  Twenty  or  more  years  user  of  light,  in  the  absence  of  a 
statute  can  confer  no  title  or  right  as  against  the  adjoining 
proprietor. 

4.  Then  if  we  arc  wrong  in  our  other  propositions  the  question 
of  presumed  grant  is  for  the  jury — it  is  one  of  fact  not  of  law. 

5.  Failing  all  these  plaintiff  is  out  of  Court  by  reason  of  the 
fact  that  when  the  house  was  built  the  defendant's  land  was 
under  lease  and  so  remained  for  three  years. 

Cur,  adv.  vtdt 

The  following  judgments  were  now  delivered : 

Duff,  J.*  This  was  an  action  for  obstructing  the  plaintiff's 
lights,  tried  before  the  Chief  Justice,  at  the  Saint  John  Circuit, 
in  March,  1877. 

It  appeared  in  evidence,  on  the  trial,  that  the  plaintiff  and 
the  defendant  were  owners  of  contiguous  houses,  fronting  on 
Wellington  Row,  in  the  City  of  Saint  John.  The  defendant's 
house  was  built  sometime  prior  to  1833,  for  one  Bums,  who,  in 
April  of  that  year,  sold  and  conveyed  it  to  Seely,  from  whom, 
through  a  mesne  conveyance,  the  defendant  derived  his  title 
to  it 

In  the  summer  of  1853,  after  the  defendant's  house  had  been 
erected,  and  whilst  it  was  in  the  occupation  of  a  tenant  of 
Seely's,  the  one  now  owned  by  the  plaintiff  was  built  for 
Mr.  Adams.  And  the  plaintiff  showed  his  title  to  it  through 
several  mesne  conveyances  from  Adams. 

In  the  fall  of  1853,  whilst  the  plaintiff's  house  was  in  course 
rf  erection,  two  windows  were  placed  in  the  gablo  end  of  it,  to 
afford  light  and  air  to  two  bedrooms  in  the  attic.  These  win- 
dows overlooked  the  house  which  Burns  had  erected. 

'  This  judgment  was  read  by  the  Chief  Justice,  in  the  abeencc  of  Mr.  Justice 
Duff. 

40 
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1878  Mr.  Adams  went  into  the  occupation  of  his  house  in  the 

RisQ  spring  of  1854,  and  the  windows  in  question  remained  where 
V.  they  were  placed  and  wholly  unobstructed  from  the  autumn  of 

PcosLKY.  iSoS,  until  August,  1874,  when  the  defendant,  by  raising  his 
house  and  putting  a  Mansard  roof  upon  it,  caused  the  obstruc- 
tion complained  of.  The  plaintiff  testified  that  the  Mansard 
roof  deprived  him  of  about  half  the  light  these  windows  had 
previously  afforded  him,  whereby  the  attic  rooms  which  they 
had  lighted,  and  which  were  fine  rooms  with  a  southern  aspect, 
were  rendered  useless  for  decent  bedrooms. 

To  obtain  as  much  light  and  air  as  these  windows  made 
available  to  the  plaintiff  before  they  were  so  obstructed,  it 
would  be  necessary  for  him  to  put  a  Mansard  roof  on  his  own 
building,  or  else  put  in  dormer  windows ;  and  it  was  shewn 
that  the  former  would  cost  from  81500  to  S2000,  and  the  latter 
about  S200  or  $300  each. 

There  was  no  evidence  of  an  express  grant  of  an  easement  in 
the  light,  neither  was  there  any  to  negative  its  existence,  unless 
the  fact  that  there  was  no  record  of  any  such  grant  to  be  found 
in  the  County  Registry,  or  the  evidence  of  Munroe,  presently 
to  be  referred  to,  can  be  so  construed.  Seely,  who  was  examined 
as  a  witness,  said  that  he  never  gave  Adams  permission  to  put 
the  windows  where  they  were,  neither,  on  the  other  hand,  had 
he  refused  it.     He  never  thought  about  it. 

Subject  to  an  objection  by  the  plaintiff's  counsel,  Munroe 
testified  to  a  conversation  between  Burns  and  Adams,  the  date 
of  which  he  could  not  fix,  further  than  to  say  that  it  was  in 
1854,  and  that  it  took  place  after  Adams  had  entered  into  occu- 
pation of  the  house.  Bums  said  to  Adams,  "  What  did  you 
put  these  windows  there  for  ? "  Adams  replied :  "  To  get 
light."  Bums  said,  "They  are  injuring  my  property;  Fll 
board  them  up."  Burns  also  spoke  of  the  projection  (the 
return  of  the  cornice  round  the  end) ;  Adams  said,  "  When- 
ever you  want  to  use  the  gi'ound,  what  I  have  put  up  there 
shan't  prevent  you." 

The  learned  Chief  Justice  directed  the  jury  that  the  English 
doctrine  in  regard  to  easements  in  lights,  as  it  existed  prior  to 
the  passing  of  the  Imperial  Statute  2  and  3  Wm.IV.,  c  71,  applied 
to  this  country.     No  grant,  he  said,  was  necessary  to  authorize 
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a  person  to  put  windows  in  a  house  on  his  own  land  ;  and,  if  1878 
the  owner  of  the  adjoining  land  allowed  the  light  and  air  to  ^Rwo 
pass  into  and  through  them,  uninterruptedly,  for  a  period  of  v. 

twenty  years,  it  would  bo  inferred,  from  such  non-obstruction  P^<»«""f- 
for  that  period  of  time,  that  the  adjoining  owner  had  consented 
to  the  enjoyment  of  such  light  and  air,  and,  for  the  purpose  of 
quieting  the  title,  a  grant  of  the  right  would  be  presumed.  He 
said,  however,  that  no  such  grant  could  be  presumed,  unless  the 
defendant  and  those  Uirough  whom  he  claimed  his  title,  knew 
or  had  the  meajis  of  knowing,  that  the  windows  in  question 
had  been  placed  where  they  were.  And  in  this  connection,  he 
referred  to  Mr.  Seely's  evidence,  to  shew  that  he  was  present 
when  the  plaintiffs  building  was  being  erected.  He  refused  to 
comply  with  a  request  of  the  defendant's  counsel  to  leave  the 
whole  question  to  the  jury,  and  to  ask  them  to  say  whether, 
under  all  the  evidence,  they  would  or  would  not  presume  a 
grant  And  be  expressed  his  opinion  that  Bums,  having  parted 
with  his  title  to  the  defendant's  lot,  prior  to  the  conversation  in 
1854,  testified  to  by  Munroe,  that  conversation  should  not  aifect 
the  question.  And,  as  to  the  damages,  he  told  the  jury  that  a 
fair  measure  of  them  would  be  the  cost  of  making  such  altera- 
tions in  the  plaintiffs  house,  as  would  be  necessary  to  obtain 
the  same  quantity  of  light  and  air  as  he  had  enjoyed  before  the 
obstruction. 

The  jury  found  a  verdict  for  the  plaintiff  for  $400. 

A  role  nisi  was  obtained  in  Easter  Term,  1877,  on  the  ground 
of  misdirection.  It  was  said  that  the  doctrine  of  prescription, 
as  it  obtained  in  England,  could  have  no  existence  in  a  country 
which  was  not  a  British  colony  in  the  time  of  Richard  I.  And, 
the  mode  of  making  title  to  an  easement  by  pleading  a  lost 
grant,  was  alleged  to  be  only  a  branch  of  the  doctrine  of  pre^ 
scription;  that  so  far  as  it  related  to  the  acquisition  of  an  ease^ 
ment  in  light,  it  was  of  modem  introduction  even  in  England, 
and  formed  no  part  of  the  common  law  at  the  time  of  granting 
the  Constitution  to  this  Province,  and  that  it  was  not  adapted 
to  the  circumstances  of  a  country  such  as  this.  At  all  events, 
it  was  argued,  that  if  an  easement  in  light  and  air  could  be 
acquired  here  by  presuming  a  grant,  the  presumption  was  one 
of  fact  and  not  of  law,  and  the  learned  Chief  Justice  should 
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^^^78  l)ave  left  it  to  the  jury,  under  all  the  evidence,  to  say  whether 
King  they  would  presume  a  grant  or  not.  And  it  was  urged  that 
the  jury  should  have  been  instructed  to  take  into  their  consi- 
deration— ^as  important  evidence  to  repel  the  existence  of  a 
grant — Mr.  Seely  s  statement  that  he  had  never  made  one,  the 
fact  proved  that  none  was  found  in  the  County  Registry,  and 
the  conversation  between  Bums  and  Adams  as  testified  to  by 
Munroe. 

It  is  true  that  the  doctrine  of  prescription,  as  it  existed  in 
England,   cannot   be  applied   to  this  Province.     Vide  Bex  v. 
Good  ;*  Jones  v.  Jonea^  (per  Chipman,  C.  J.)    But  the  mode  of 
establishing  a  right  to  an  incorporeal   hereditament  by  pre- 
suming a  lost  grant,  after  an  uninterrupted  enjoyment  of  it  for 
twenty  years,  has  already  been  frequently  recognized  and  acted 
upon  here.     In  Jones  v.  Jones,  it  was  held  that  a  right  of  way 
over  another  person's  property  could  be  so  established.    So,  in 
McLean  v.  Davis,^  it  was  held  that  an  easement  to  appropriate 
the  water  of  a  stream  in  a  particular  manner  (as  by  a  dam  to 
turn  it  in  a  certain  direction)  might  be  acquin^d  by  an  exda- 
sive  enjoyment  of  it  for  twenty  years,  and  that  the  right,  when 
so  acquired,  would  pass  with  the  inheritance. 

And  the  principle  of  these  decisions  is  equally  appli- 
cable to  the  creation  of  an  easement  in  light  The  latter, 
although  differing  from  the  others  in  some  particulars,  agrees 
with  them  in  this,  that  in  relation  to  the  servient  tenement,  it 
can  be  acquired,  only  by  grant  express  or  implied.  And  the 
comparatively  recent  adoption  in  England  of  the  doctrine  of  a 
presumed  grant  in  connection  with  the  acquisition  of  an  incOT- 
poreal  hereditament  of  this  kind  did  not  involve  the  intro- 
duction of  any  new  i-ule,  but  only  the  application  of  an  old 
principle  of  the  common  law,  to  a  cognate  subject. 

And  I  am  of  opinion  that  the  learned  Chief  Justice  was  rigbt 
in  declining  to  leave  the  whole  question  to  the  jury  under  the 
evidence,  and  to  ask  them  whether  they  would  or  would  not, 
as  a  matter  of  fact,  presume  that  there  had  been  a  grant  of  the 
easement  in  question.  If  such  a  direction  were  proper,  one 
would  be  at  a  loss  to  understand  what  Sir  W.  D.  Evans  means 

>  Chip.  M8.  36,  37.  >  2  Kerr,  265,  272,  '    »  6  Allen,  266. 
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by  denouncing  the  doctrine  of  presumption  in  relation  to  lost  1878 
graots,  as  a  "  perversion  of  legal  principles,"  (see  note  to  para-  ~Ring 
graph  378,  Best  on  Evidence) ;  or  why  Lord  Cockburn  should  ^  v- 
designate  it  as  a  "  blot  upon  our  law,"  or  why  other  eminent 
Jadges  should  describe  it  as  constraining  the  conscience  of 
jurors.  Surely  there  could  be  no  constraint  upon  the  con- 
sciences of  the  jury,  no  perversion  of  legal  principles,  in  telling 
the  jury  that  the  whole  question  was  for  them  under  the  evi- 
dence, and  that  they  might  draw  just  such  inferences  of  fact  as 
they  thought  it  warranted. 

It  is  perhaps  not  easy  to  reconcile  the  language  of  the  differ- 
ent authorities  on  the  subject.  But  I  think  that  they  all  agree 
in  this — that  where  the  enjoyment  of  the  alleged  easement  has 
been  uninterrupted  for  a  period  of  twenty  years,  with  the 
knowledge  of  the  owners  of  the  servient  tenement,  who  have 
the  means  of  resisting  it,  and  where  the  evidence  of  enjoyment 
is  uncontradicted  and  unexplained,  the  presumption  becomes 
practically  conclusive,  and  the  jury  should  be  told  to  find  the 
existence  of  the  grant. 

Mr.  Best  in  his  valuable  work  on  Evidence,  (324)  classes 
presumptions  of  this  kind  amongst  what  he  terms  *' Mixed 
Presumptions,"  or  "  quasi  preaumptionea  juris ;"  where  in  order 
to  prevent  established  rights  from  being  defeated,  **it  is  every 
days  practice  for  judges  to  advise  juries  to  presume  without 
proof,  the  existence  of  the  most  solemn  instrumeuis,  such  as 
charters,  grants,  &c."  And  in  section  326,  the  same  learned 
author  says :  "  The  terms  in  which  presumptions  of  fact  and 
mixed  presumptions  should  be  brought  under  the  consideration 
of  juries  by  tJie  Court,  depend  on  their  weight  either  natural 
or  technical.  When  the  presumption  is  one  which  the  policy 
of  the  law  and  the  ends  of  justice  require  to  be  made,  such  as 
the  existence  of  moduses  and  other  immemorial  rights,  from 
uninterrupted  modem  use,  the  jury  should  be  told  that  they 
ought  to  make  the  presumption,  unless  evidence  is  given  to  the 
contrary ; — It  should  not  be  left  to  them  as  a  matter  for  their 
diicretuyri:' 

So  in  Shepherd  v.Payiw,'  which  turned  upon  a  mixed  pre- 
gmption  of  law  and  fact,  similar  to  the  one  now  under  consid^ 
'  16  C.  B.  N.  S.  132,  136. 
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1S7S  eration,  Blackburn,  J.,  in  delivering  the  judgment  of  the  Court 
Ring  of  Exchequer  Chamber,  said:  "That"  (the  enjoyment  of  the 
fees  for  a  great  length  of  time)  "  does  not  in  itself  give  any 
legal  title ;  but  in  favor  of  vested  interests,  and  for  the  quieting 
of  titles,  the  rule  of  evidence  has  been  established,  that  when 
there  has  been  long  continued  user  of  a  right  capable  of  a 
legal  oiigin,  the  existence  of  that  legal  origin  should  be 
presumed  unless  the  contrary  be  proved.  The  presumption  is 
not  one  juris  et  de  jure  %vhick  cannot  he  rebutted ;  but  neither 
is  it  one  purely  of  fact,  and  ordy  to  he  drawn  when  the  jury 
really  entertain  the  opinion  that  in  fact  the  legal  origin 
existed'* 

And  thus,  after  alluding  in  the  preceding  section  to  the  con- 
fusion which  has  arisen  from  the  loose  language  to  be  found  in 
some  of  the  books  on  the  subject  of  this  presumption,  Mr. 
Best  says,  in  section  380 :  *'  It  obtains  its  practioaUy  condmve 
character  when  the  evidence  of  enjoyment,  during  the  required 
period,  remains  uncontradicted  and  unexplained."  "  Tht  laic 
itself,''  says  Mr.  Taylor  (Taylor  on  Evd.,  sec  109),  "  without  the 
aid  of  a  jury  infei's  the  one  fact  from  the  proved  eaistenoe 
of  the  other  in  the  absence  of  all  opposing  evidence."  And  see 
also  Taylor  on  Evidence,  sec.  132. 

A  presumption  of  law  jui^  et  de  jui^e  is  absolutely  condusive, 
and  cannot  be  rebutted.  This  presumption  may  be  rebutted; 
but  unless  the  fact  upon  which  the  law  founds  it, — ^viz.,  the  unin- 
terrupted possessson  for  twenty  years — be  rebutted  or  explained, 
it  is  practically  conclusive.  This  distinction,  kept  carefully 
in  view,  will  reconcile  much  of  the  appai^ntly  conflictiDg 
language  used  in  the  books  on  this  subject  It  was  the  omissioD 
of  Lord  EUenborough  to  notice  it  in  Bealey  v.  Shaw,^  whiA 
di*ew  forth  Lord  Wensleydale*s  remarks  upon  that  case  in 
Chaseniore  v.  Richards,^ 

The  language  of  Best,  G.  J.,  in  Livett  v.  Wilson^'  goes  mndi 
beyond  what  the  circumstances  of  that  case  required ;  and  it 
must  be  read  and  construed  with  reference  to  the  subject  thai 
under  discussion.  In  that  case  the  fact  itself — that  is  to  sav. 
the  uninterrupted   possession — upon  which  the  presumption 

1  £Mt.  208.  '  7  H.  L.  C.  386.  '  3  Bing.  lU. 
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rests,  was  disputed ;  and  therefore  it  became  necessary  to  sub-  ^W8 
mit  thai  fact  to  the  jury  to  be  found.  And  so  also  in  Campbdl  Rmo 
r.Wileon:  „   "• 

The  late  case  of  Angtis  v*  DaUon*  was  an  action  by  the 

owners  of  a  factory  against  the  defendants  for  excavating  the 

sdl  of  an  adjoining  house,  in  such  a  manner  as  to  leave  the 

foundation  of  part  of  the  factory  without  sufficient  lateral 

support  and  thereby  causing  it  to  fall,  and  it  appeared  that  the 

two  buildings  had  apparently  been  erected  at  the  same  time, 

and  were  estimated  to  be  upwards  of  100  years  old.    Both  had 

been  occupied  as  dwelling  houses  until  about  27  years  before 

the  accident;  but  the  plaintiff's  predecessor  had  then  converted 

his  house  into  a  coach  factory,  removing  the  internal  walls, 

and  erecting  a  stack  of  brick  work  which  both  served  as  a 

chimney  stack,  and  supported  the  girders  which  had  to  be  put 

up  to  sustain  the  floors.    The  defendants,  in  taking  down  the 

adjoining  house  and  in  digging  cellars,  which  had  not  previously 

existed,  left  a  support  for  the  chimney  stack  which  proved 

insufficient  and  it  fell,  drawing  after  it  the  factory.    It  was 

held  by  the  majority  of  the  Court  that  the  defendants  were 

entitled  to  judgment,  because  no  grant  of  a  right  to  lateral 

support  for  the  factory  could  be  presumed  from  the  enjoyment 

of  such  support  by  the  plaintiff  for  twenty  years,  in  as  much 

as  the  owners  of  this  land  never  had  any  power  to  oppose  the 

eonvcrsion  of  the  dwelling  house  into  a  factory,  and  had  no 

i^eaaonable  means  of  preventing  the  enjoyment,  by  such  factory 

of  lateral  support  from  this  adjoining  soil.    Although  the  whole 

doctrine  of  presumed  grants  in  relation  to  the  acquisition  of  a 

title  to  incorporeal  hereditaments  was  largely  discussed  in  that 

case,  the  point  decided  by  it  has  no  bearing  upon  the  present 

one. 

Something  was  said  in  the  course  of  the  argument,  indeed,  to 
the  effect  that  although  Mr.  Seely  became  the  purchaser  of  the 
defendant's  house  in  April,  1853,  it  was  then  under  lease  to 
Mrs.  Ranney  for  a  term  which  did  not  expire  till  three  years 
afterwards;  and  that  Mr.  Seely  had,  therefore,  no  power  to 
i^t  the  windows  being  put  in  the  plaintiff^s  house,  or  to 
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1878 enter  upon  his  own  lot  to  obstruct  them,  until  within  the  last 

Ring  twenty  years.  If  the  facts  were  as  stated,  I  admit  that  the 
^'  ^  argument  would  be  unanswerable.  When  the  owner  of  the 
adjoining  premises  has  no  means  of  resisting  the  opening  of 
the  window,  or  obstructing  it  afterwards,  no  presumption  is 
raised  against  him.  But  the  evidence  in  this  case  shews  that 
Mrs.  Ranney  left  in  May,  1854,  and  the  obstruction  complwned 
of  was  not  created  until  August,  1874.  The  moment  that  Mrs. 
Ranney's  lease  expired,  Mr.  Seely's  right  of  entry  accrued,  and 
the  fact  that  he  subsequently  leased  the  property  again  to 
another  person  is  of  no  consequence.  The  time  having  once 
begun  to  run.  would  continue  to  run :  Cross  v.  Leivis} 

If  there  had  been  any  evidence  to  rebut,  or  to  explain  the 
twenty  years  uninterrupted  possession,  which  was  clearlj 
proved;  if  it  had  been  shewn  that  the  occupants  of  the  domi- 
nant tenement  were  permitted  to  put  the  windows  in  their 
house  by  a  license  or  agreement  for  a  limited  time,  which  had 
expired,  that  the  owners  of  the  defendant's  property,  from  time 
to  time,  were  in  ignorance  of  the  fact  that  the  windows  had 
been  placed  in  the  plaintiflTs  house,  or  having  knowledge  of  it, 
were  powerless  to  resist  their  being  kept  there,  or  unable  to 
obstruct  them,  then  there  might  have  been  some  question  tar 
the  jury  to  decide.  But  in  the  absence  of  any  such  evidence, 
either  to  rebut  or  to  explain,  I  think  that  the  presumption, 
from  the  uninterrupted  possession,  was  "practically  condn- 
sive ; "  and  that  the  learned  Chief  Justice  was  right  in  refasing 
to  leave  it  as  a  question  to  the  discretion  of  the  jury. 

There  is  nothing  in  the  other  points  discussed  in  the  aign* 
ment.  The  conversation  between  Mr.  Bums  and  Mr.  Adams, 
long  after  the  former  had  parted  with  his  title  to  the  defend- 
ant's property,  cannot  possibly  affect  the  case.  Neither  are  the 
circumstances  that  Mr.  Seely  never  gave  a  grant  of  the  right  in 
question,  and  that  no  grant  of  it  is  on  record,  of  any  impor- 
tance. The  presumption  of  a  grant  is  raised  entirely  from  the 
fact  of  the  uninterrupted  possession  for  twenty  years,  unex- 
plained and  un-rebutted  ;  and  it  is  raised,  as  is  said,  where  no 
one  pretends  to  believe  that  a  grant  was  actually  made. 
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Witik  regard  to  the  damages,  the  charge  of  the  learned  Chief  1S78 
JoBtioe  was,  if  attythiiig,  too  favorable  for  the  defendant,  and  Rnro 
the  amount  of  the  verdiet  is  the  smallest  that  could  have  been  _  *« 
given  under  the  evidence. 

For  these  reasons,  I  think  that  the  rale  shonld  be  discharged. 

WSaDON,  J.  I  do  not  dissent  from  the  judgmeiit  of  my  bro- 
ther DofT;  bat,  as  to  the  damages,  they  would  be  excessive  if 
the  Chancery  snit  is  to  go  on. 

FiaSKB,  J.,  concurred  in  the  judgment  of  Duff,  J.,  stating 
that  he  was  not  aware  of  the  Chancery  suit, 

WsmOBE,  J.  I  agree.  As  to  the  damages,  they  would  be 
excessive  it  the  roof  is  to  come  off,  but  these  could  be  considered 
in  the  Equity  suit. 

Allbh,  C.  J.  I  agree  with  my  brother  Duff.  The  damages, 
as  they  are.  are  the  lowest  that  would  put  the  plaintiff  in  as 
good  a  position  as  he  was.  Nothing  was  said  about  the  Chan- 
cery suit  during  the  trial ;  and  when  it  comes  before  the  Judge 
in  Equity,  he  can  do  justice. 

Rule  discharged. 


TflE  QUEEN  V.  DANIEL  FLYNN.  is^g 

[Crowx  Case  Reserved.]  oh. 

Indietmeni  for  dovng  grievovs  bodily  harm  —  Use  qf  word 

"feUmioudy"  vnstead  of  '*imlawfuUy  a/nd  malicioudy" 

in  ike  vndi^ment — Effect  of—Objectum  to  i/ndielment 

to   he  taken   before  pleadi/ng  —  Acts  of 

Canada,  SS  and  SS  Vic.,  c.  20,  a.  17;  c.  29, 

88,  27  and  S2  considered. 

An  indiekneiit  to  doing  grieTons  bodilv  harm,  wHich  alleged  that  the  priioner 
did  'Meknioittly  itab,  oat,  aad  would,'*  «^>  imtead  of  alleging,  in  the  tenna 
of  tlM  17th  aootiaii  of  82  aad  33  Vic.,  o.  20,  that  he  did  "nnUwfnUy  and 
Budieioiiily"  ttah^  eta,  is  good. 

A  deieetiTo  indiotoMnt  ia-amendable  nnder  32  aad  33  Vic,  a  90,  ■«  32,  and  any 
objoG^on  to  it  for  any  defect  apparent  on  the  face  thereof,  mnat  be  taken  by 
doBumr  or  BUrtioB  to  qnaah  tne  indictment  before  the  defendant  hat  pleaded 
and  noi  afterwards. 

This  case  was  reserved  hj  the  Judge  of  the  Saint  John 
Cotmty  Court    The  facts  will  appear  from  the  judgments  of 
the  Chief  Justice  and  Mr.  Justice  Wetmore. 
41 
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1878 


ThiQuun 

Fltkh. 


Oct  14.  Weldon,  Q.  C,  for  the  prisoner.  Th«  prisoner  was 
indicted  under  the  Acts  of  Canada,  32  and  33  Yic,  a  20,  s.  17, 
for  feloniously  stabbing,  etc.,  one  Robert  Reed,  with  intmt  in 
80  doing  thereby  to  maim  the  said  Robert  Reed.  He  pleaded 
"  not  guilty '' ;  and  after  the  evidence  was  closed, >  his' Counsel 
objected  that  the  indictment  was  defective  in  not  Solloiviiig  the 
words  of  the  section  and  alleging. that  the  act  was  done  •'unlaw- 
fully and  maUcious."  The  learned  County  Court  Judge  tho«^t 
the  indictment  defective,  refused  to  allow  the  indietment  4x>  be 
amended,  and  reserved  this  case.  It  has  been  frequently  held 
that  the  indictment  should  foUow,  the  words  of  the  Act '  The 
indictment  in  this  case  is  bad  because  it;  does  not  do  so. 

Tuck,  Q.  (7.,  for  the  Crown.  The  indictment  in  this  ease  is  in 
the  words  of  the.  indictment  given  in  Arehbold  under,  a  statute 
similar  in  all  respects  to  the  one  in  question.-  If :  the  indiot-r 
mentis  bad,  the  objection  should.have  been  taken  before  plead- 
ing :  32  and  33  Vic,  c  20,  s.  32. 

Weldon^  Q.  C,  in  reply. 

Cur.  adv,  vuU. 

The  following  judgments  were  now  delivered: 

Allen,  C.  J.  The  prisoner  was  indicted  under  the  17th 
section  of  the  Act  32  and  33  Vict,  c.  20,  which  enacts  that 
"  Whosoever  unlawfully  and  maliciously,  by  any  means  whatso- 
ever, wounds  or  causes  any  grievous  bodily  harm  to  any  person, 
or  shoots  any  person,  or  by  drawing  a  trigger  or  in  any  other 
manner  attempts  to  discharge  any  kind  of  loaded  arms  at  any 
person,  with  intent  in.  any  of  the  ca^es  aforesaid,  to  maim,  dis- 
%ure  or  disable  any  person,  or  to  do  some  other  grievous  bodily 
harm*  to  any  person,  *  *  *  is  guilty,  of  felony,  and  shall  be 
liable  to  be  imprisoned  in  the  penitentiary,"  etc. 

The  first  count  of  the  indictment  alleged  that  the  prisoner 
did  "  feloniously  stab,  cut  and  wound  one  Robert  Reed,  with 
intent  in  so  doing,  thereby  to  maim  the  said  Robert  Reed.'' 
The  second  count  charged  the  stabbing  to  be  with  intent  to 
disfigure;  the  ihird  count',  with  intent  to  disable ;  .and ^e 
fourth  count,  with  mtetit  to  do  some,  grievous  bodily  harm. 

ThQ  prisoner  pleaded  ^'not  guilty  f  and  after  the  evidence 
was  closed,  his  counsel  objected  that  the  indictment  Was  insuffi- 
cient, because  it  did  not  allege,  in  the  words  of  the  statute,ihat 
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the  aotwas  done  "  uulawfuHy  and  maliciously/'    The  counsel       1878 
f(Nr  ihe  prosecutioii  contended  thai  the   objection  could  not   THsQumr 
betaken  after  the  prisoner  had '  pleaded ;  and  that^at  all  ^' 

events^  tiieindictm^rt -was  amendable  under  the  32d  section      ^^^'^' 
of  the  Act  82  and  83  Yicv  c.  29.    The  Judge  was  of  opinion 
that  the  indictment  was  defective,  and  could  not  be  amended. 
bat  reserved  the  question  for  the  consideration  of  this  Court 
The  prisoner  was  found  guilty,  and  the  judgment  was  post- 


The  ca^es  of  Bex  v.  Davia^  Beg.  v.  Byan*  Beg.  v.  Jape,*  and 
Reg.  v.  BerU,*  are  certainly  authorities  to  shew  that  it  is  necies- 
sary  to  fdlow  strictly  the  words  of  the  statute,  in  describing 
an  offence.  In  the  first  mentioned  case,  the  words  of  the  stat* 
nte  were,  that  if  any  persoii  should  wUfuUy  and  Tnalicioudy 
shciot  at  any  person,  and  the*  indictment  charged  that  Uie 
peonon  did  v/nlawfully,  Tnalicioudy,  and  fdonumdy  shoot  at 
one  *  *  *  .  A  great  majoitity  of  the  Judges  were  of  opinion 
that  the  omissioxi  of  the  word  ''  wUfvUy  "  was  fatal  to  the  in« 
dictment.  And  in  Beg.  v.  Byan,^9Jx  indictment  charging-  the 
prisoner  with  "  feloniously,  wUfuUy,  and  maliciously  "  cutting, 
etc:;  was  held  insufficient,  the  words  of  the  statute  being  '*  un- 
latqfidly  and  maliciously.''  In  i2^.  v.  Jope,  an- indictment 
chaiging  the  prisoner  with  feloniously  cutting  and  wounding 
one  J.  R,  was  held  bad,  the  statute  being,  that  whosoevier 
should  "  maUdoiLaly  "  cause  any  bodily  harm,  etc  In  Begi  v. 
Beni,  an  indictment  charging  that  the  defendant  "falsely  and 
fraudulently "  did  a  certain  act,  was  held  insufficient,  where 
the  word  in  the  statute  was  "  wilfully." 
'  According  to  these  cases,  the  indictment  in  this  case  would 
be  <ikarly  defective*;  it  will  therefore  be  necessaiy  to  consider 
whether  the 'law  has  been  altered  by  subaequesit  legislation;  • 

The  Act  '82  and  38  .Vic,  c  29,  relating  to  procedure  in 
criminal  cases, -enacts  in  section  27,  that  the  forms  of  indict- 
ment contained;  in  Schedule  A.,  to  the  Act,  ''  may  be  used;  apd 
shall  foe  sufficient  as  respects  the  several  offences  to  which  they 
respectively  relate ;  and  as  respects  ,  offences  not  mentioned  in 


'  1  Leach,  493.  *  2  Moo.  a  0.  15. 

^  3  AlkD,  161.  .  «  2  C.  &  K.  179. 
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1878 the  schedule,  the  said  forms  shall  serve  as  a  guide  to  diew  tiie 

Thb  Qusrar  manner  in  which  the  offences  are  to  be  charged,  so  as  to  avoid 
surplusage  and  verbiage,  and  the  averment  of  matieis  not 
necessary  to  be  proved ;  and  the  indictment  shaU  be  good,  if  in 
the  opinion  of  the  Court,  tfie  prisoner  will  sasti^  no  inJQiy 
from  its  being  held  to  be  so,  and  the  offence  or  olEeoom  iskended 
to  be  charged  by  it  can  be  understood  from  it." 

In  the  sdbedule  referred  to  in  this  section  is  a  form  cl  iodiet* 
roent,  headed  " BodUy  Harm"  in  the  following  words : — 

''  The  jurors  for  Our  Lady  Uie  Queen  upon  their  oath  present^ 
that  J.  B.,  on  be,,  did  feloniously  administer  to  one  A.  &,  pcnson, 
[or  other  de$truetiA)e  thing]  and  thereby  cause  bodily  faann  to 
the  said  A.  B.  with  intent,"  &c. 

The  22nd  section  of  this  Act,  82  and  83  Via,  e.  SO,  to  whiob 
the  above  form  of  indictment,  in  terms,  applies,  dedans  that 
whosoever  "^wnla/ufuUy  and  malioiov^**  adminiaten  to  aay 
other  person  any  poison,  or  other  dertmctive  or  noxious  thipg, 
&C.  It  is  evident  therefore  that  the  Legislature  intended  that 
the  w<»d  ''  feloniously  "  shall  sufficiently  express  that  an  afik 
was  dcme  "  unlawfully  and  maliciously,"  and  as  these  an  tibe 
words  of  die  l7th  section  under  which  &b  priooaer  was 
indicted  in  this  case,  it  would  seem  to  remove  any  donbt  as  to 
the  sufficient  of  die  indictment.  It  is  evident  that  the  oS9noe 
chaiged  could  be  as  well  understood  by  alleging  it  to  have  been 
done  **  feloniously,"  as  by  alleging  it  to  have  been  done  ^  uidaw^ 
fully  and  maliciously,"  and  the  prisoner  could  not  poisiUy  aos- 
tain  any  injury  from  holding  the  indietmeat  to  be  good.  Bee 
8.  27,  amte. 

If  the  indictment  was  d^eotive,  I  think  it  was  amendaWe 
under  the  32nd  sec.  of  c.  20,  which  enacts  as  fbllowa :— *"  Swy 
objection  to  any  indictment  for  any  defect  apparent  on  the  bee 
thereof,  must  be  taken  by  demurrer  or  motion  to  quad  the 
indictmmt  before  the  d^endant  has  pleaded,  and  not  aftsr- 
wards ;  and  every  Court  before  whidi  any  such  olgeetion  is 
tidcen,  may,  if  it  be  thought  neceaaary,  cause  the  indictment  to 
be  forthwith  amended  in  such  particulaxs  by  some  ofltotf  of 
the  Court  or  other  person ;  and  thereupon  the  trial  shall  pro- 
ceed as  if  no  such  defect  had  appeared :  md  no  motaon  inaxrest 
of  judgmait  shall  be  allowed  for  {tnv  ^^fftt  >n  ^  indietm^t 
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vhkh  mig^  have  been  taken  advantage  of  by  demurrer,  ar        1S7S 


amended  mider  the  authority  of  this  Act."  TnQumr^ 

This  aeetkm  was  considered  in  tiie  case  of  Beg.  v.  McLean^         *• 
Its  powers  are  veiy  ample,  and  its  terms  somewhat  imperative.      '^^y- 
But  for  the  f <Mrm  prescribed  by  the  Act,  the  indictment  in  this 
cue  woald  have  been  demurrable;  and  the  statute  declares 
that  every  such  objection  must  be  taken  before  the  defendant 
has  fdeaded,  and  ruxb  afterwards. 

I  think  the  indictment  was  sufficient  and  that  the  conviction 
should  be  affirmed. 

WsniOfiE,  J.  The  prisoner  was  indicted  in  the  County  Court 

lor  the  Goun<7  of  Saint  John,  under  sec  17,  cap.  20,  of  32  and 

33  Vie^  which  enacts  **  whosoever  wnlawfMy  and  maluAeutiLy, 

hy  any  means  whatsoever,  vx)unds  or  causes  grievous  bodily 

iaarm  to  any  fsrson,  or  ekoots  at  amy  person,  or  by  drawing  a 

trigger  or  in  any  Mermamner  attempts  to  discharge  any  kind 

of  loaded  arms  at  any  person  wiUi  intent  in  any  of  the  cases 

sferesaid  to  maim,  disfigure,  or  disable  any  person  or  to  do 

some  other  grievous  bodily  harm  to  any  person,  or  with  the 

intent  to  resist  or  prevent  tixe  lawful  apprehension  or  detainer 

of  any  person  is  guilty  of  felony."    The  indictment  contains 

four  counts.  The  "wo^  unlcmfuUy  and  mMicUnuaily  were  not 

sverred  in  any  of  them,  but  eadi  count  charged  that  the  prisoner, 

viih  a  oertaia  knife,  feloniously  did  stab,  etc,  with  intent,  etc 

The  first  count  averred  intent  to  maim;  the  second,  to  disfigure; 

the  thirds  to  dissUe ;  the  fourth,  to  do  grievous  bodily  harm. 

Ihe  fmcmer  pleaded  not  guilty,  without  raising  any  objection 

to  the  sufficiency  of  the  indictment.    On  the  trial  the  prisoner's 

eounsd  daimed  the  prisoner  was  entitled  to  an  acquittal,  inas* 

mndi  as  there  was  no  allegation  of  an  unUmful  and  malicious 

doing  of  the  acts  complained  of.    It  was  contended  that  the 

svennent  of  the  felonious  infliction  of  the  injury  and  the  intent 

to  maim,  disfigure^  disable,  or  to  do  grievous  bodily  harm,  was 

iBBufficient^  without  an  averment  of  unlawfully  and  maliciously 

doing  the  act,  as  the  statute  expressly  requires  an  unlawful  and 

niilicioQs  doing  to  constitute  felony.    The  objection  was  sought 

to  be  met  by  the  provision  of  sec  32,  cap.  29  of  82  and  33  Vic, 


1  P.AB.877. 
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W8  which  requires'  that  every*  objectieii  to  any  indictment  for  any 
Ths  QuBEir  defect  apparent  on  the  face  thereof  xAnst  be  taken  by  demurper 
or  motion  to*  quash'  the  indictment  before  the  defendant  has 
fiUaded  anvi  'mot  afterwarde,  and  every  oonrt  before  which  any 
such  objection  is  takei^,  may,  if'  it  be  thought  necessary,  cause 
the  indictment  to  be  forthwith  amended  in  such  particular  by 
some  officer  of  the  Court  or  other  person,  and  thereupon  the 
trial  shall  proceed  as  if  no  such'  defect  had  appeared;  and  no 
motion  in  arrest  of  judgment  shall  be  allowed  for  any  defkt  in 
the  indictment  which  might  have  been  taken  advantage  of  by 
demurrer,^  or  amended  under  ike  authority  of  this  a>ct.  Conn- 
sel  for  the  prosecution  conteiid<&d  it  was  too  late  to  raise  the 
objection  after  plea,  and  applied  to  amend  the  several  counts  by 
inserting  the  words  unlawfully  and  nudicioudy.  The  learned 
County  Court  Judge  refused  the  amendment,  he  being  of  opin- 
ion that  no  offence  was  charged  under  the  Act  by  reason  of  the 
words  unlawfully  and  maliciously  having  been  omitted,  and 
that  he  had  not  pow)Br  to  amend  sO  as  to  constitute  an  offence, 
when  none  wJEUt  charged  in  the  indictment  The  prisoner  was 
convicted.  The  question  raised  Was  reserved  for  the  considera- 
tion of  the  Cotirt,  and  now  comes  up  for  consideration  upon  the 
briginal  indictment.  The  amendment  wias  refused.  Section 
27  of  32  and  33  Vic,  caiH.  20,  ptt>vides(  that  the  forms  in  the 
schedule  shall  be  sufficient  as'  respects  the  several  offences  to 
which  they  respectively  relate;' and  as  respects  offences  not 
mentioned  in  the  schedule,  the  skid  forms  shall  serve  as  a  guide 
to  shew  the  manner  in  Which  the  offences  are  to  be  chai]ged 
and  to  avoid  surplusage  and  verbiage  and  the  averment  of 
matters  not  necessary' to  'be  proved,  and  the  indictment  shall  be 
gbod  if  in  the  opinion  of  th^  Court,  the  prilsoner  will  sustain  no 
injury  fronii'ibs  being  held  to 'be  soi  and  the  offence  or  offences 
intended  to  be  charged  by  it  can  be  understood  from  it  The 
form  in  the  schedule  under  bodily  hai^m,  is,-*-"  the  Jurors  for  our 
Lady  the  Queen,  upon  their  oaths,  present  that  J[.  B.,  on  the-*— 

day  of at ,  did  feloniously  administer  to  (or  cause  to  be 

taken  by)  one  A.  B.,  poison  (or  other  destructive  tiling)  and 
thereby  cause  bodily  harm  to  the  said  A.  B.,  with  intent  to  kill 
the  said  A.  B."  Section  10  of  the  chapter,  which  applies  to  this 
form,  does  not  require  an  xmlawf ul  and  malicious  doing. 
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There  is  a  general  form,  as  follows.:  The  Jurors  ior  our  Lady        1878 

the  Queen,  upon  their  oaths,  present  that  A.  B.,  on  the day   TnQuBKir 

of at did  (here  describe  the  offence  in  the  terms  in  ** 

which  it  is  described  in  the  law,  or  state. such  facts  as  con-      ^^^• 
stitute  the  offence  intended  to  be  charged,  and  if  the  offence  be 
felony,  state  the  act  to  have  been  done  feloniously.)    By  sec.  1,  * 
sob-sea  3  of  chap.  29,  32  and;33  Yic,  it  is  provided  that  when- 
'^ever  a  person  doing  a  certain  act  is;  declared  to  be  guilty  of.  any 
offence,  and  to  be  liable  to  punishment  therefor,  it  shall  b& 
understood  that  such -person  shall  only  be  deemed  guilty  of 
sadi  offence;  and  liaUe  to  such  punishment,  after  being  duly . 
C(mmcted  of  stick  act.  The  act  in  the  present  case  is  the  unlaw- 
folly  and  maliciously  doing  certain  acts  with  intent,  etc    The 
amendment  having  been,  refused  on  the  trial,  I  think  the  con- 
viotiony  if  sustainable,  must  depend  upon  the  sufficiency  of  the 
indictment  as  found  by  the  grand  jury,  or  must  stand  by  reascm 
of  the  prisoner  having  pleaded  befoi*e  raising  any  question  as 
to  its  sufficiency. 

I  do  not  understand  the:  learned  County  Court  Judge  to  have ' 
expressed  any  opinion  as  to  the  prisoner  sustaining  or  not  sus-t 
taining  any  injury  by  reason  of  the  indictment  being  held  suffi- 
cient, nor  do  I  discover  from  the  caae  presented  to  this  ^Court,  that 
this  view  of  thle  matter  was  presented  to  him.  The  provisions 
of  the  27ih  section,  previously  referred  to,  establishing  the 
efficiency  o£  the  forms  in  Schedule  A.,  enacts  that  they  s^i 
be  sufficient  ,as  respects  the  several  offences  to  which  iJiey  respect^ 
ivdy  relate,  and  as  respects  offences  not  mentioned  in  the 
schedule,  the  forms  shall  serve  as  a  guide.  Bodily  harm  is 
mentioned,  and  the  form  of  the  present  indictment  is  as  parti- 
colar  as  required  by  that  form. 

The  opinion  of  the  Court  mentioned  in  section  27, 1  appre- 
hend means  the  Court  called  upon  to  pronounce  upon  the  suffi- 
ciency of  the  indictment  The  Court  where  the  trial  Ls  being 
bad,  while  such  Couii;  "has  control  of  the  matters,  this  Court 
upon  a  case  reserved.  The  indictment  charges  a  feloniously 
doing  of  Certain  acts,  aidd  there  could  not  be  a;  felor^oul^  doing 
under  the  statute  unless  the  acts  were  done  unlawfully  and 
qJidonsly.  In  the  Qvbeen  v.  Taylor^  Kelly,  C.  5.,  says: 
'      '  Ix  R.  IC.  C.'R.  195. 
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iWB        «  Th^re  is  no  coant  in  the  indietment  for  an  assault,  nor  is  the 
Tbs  Qusnr  word  'assault'  osed  in  the  indictment.    Each  of  the  two  ctoants 
**         is,  however,  for  an  offence  which  necessarily  includes  an  assault" 
The  oflfenoes  charged  in  this  indictment  to  constitute  felony,  by 
express  statutory  enactment  require  an  wnlawful  tmd  wali- 
ciotis  domg ;  and  I  think  it  must  be  held  sufficient  under  the 
positive  wording  of  section  27,  which  says  the  forms  in  Sdied- 
ule  A.  may  be  used  and  shall  be  sufficient  as  respects  the 
several  offences  to  which  they  relate.    As  the  latter  part  of  the 
section  may  refer  to  offences  not  mentioned  in  the  sdiedule, 
and  as  I  form  my  opinion  upon  the  form  given  under  bodily 
harm,  I  do  not  deem  it  necessary  to  express  any  opinion  as  to 
whether  or  not  the  prisoner  will  sustain  any  injury  from  die 
indictment  being  held  good.    See  The  Qaeen  v.  Hewry  Dwhr 
iwng}   An  indictment  for  perjury  where  the  question  as  to  the 
substance  of  the  oflbnoe  chazged  arose,  at  page  296,  Channell,  B., 
delivering  judgment  of  the  Court,  prepared  by  Brett,  referring 
to  omissions  in  an  Act,  says :  This  omission  seems  to  us  a»ela- 
sively  to  shew  the  intention  of  the  Legislature  that  this  allega- 
tion or  its  equivalent  in  the  mdietment  is  a  technieal  strieteess, 
which  may  well  be  dispensed  with,  the  matter  of  it  beiz^  left 
(or  proof  at  the  trial    I  further  think  as  this  indictment^  in 
my  opinion,  sufficiently  adheres  to  iJie  form,  if  there  is  any 
objection  to  its  sufficiency,  the  prisoner,  while  the  plea  of  not 
guilty  is  on  record  under  sec  32  of  cap.  29  of  32  and  38  Vic, 
cannot  avail  himself  of  it.    The  conviction,  I  think,  shoald  be 
sustained. 
Weldon,  FiSHfiB,  and  Duff,  JJ.,  concurred. 

GfmvUstion  affirmed. 


1878 
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Q^  Attachment  for  costs, 

Since  the  pantng  of  the  Act  38  Tic  cap.  4,  (Consolidated  Statntee  capb  3^ 
BB.  26  and  27)  roBtoring  the  power  of  jmating  attachmente  for  non-payment 
«         of  money  ordsred  to  be  paid  by  the  Court  or  a  Judge,  the  Coort  will  gnnft 
attachmentB  for  the  non-payment  of  coeta. 

October  9th,  1878.     W.  W.  Street  moved  oa  ihe  ordinsiy 
aflSldavit  for  an  attachment  against  the  defendant  forthefiOB- 

»  L.  R.  1  C.  C.  R.  290. 
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payment  of  costs  and  referred  to  the  Consolidated  Statutes       W^ 
cap.  38  ss.  26,  27  and  28.  Bishop 

Cur,  adv.  vult  *• 

The  judgment  of  the  Court  was  now  delivered  by  "raA??. 

Allen,  C.  J.  This  was  an  application  for  an  attachment 
against  the  defendant  for  non-payment  of  the  costs  of  putting 
off  a  trial. 

By  the  Consolidated  Statutes,  cap.  38,  (which  abolishes  im- 
prisonment for  debt,  except  in  certain  cases,)  it  is  enacted  in 
8. 26,  that  notwithstanding  anything  therein  contained,  "  any 
Court  or  Judge  may  enforce  the  payment  of  any  money 
ordered  to  be  paid  by  such  Court  or  Judge,  by  attachment, 
and  in  any  ease  the  party  arrested  may  give  bail  for  the  limits," 

&C. 

This  section  and  the  following  one,  which  authorizes  a  person 
entitled  to  apply  for  an  attachment  for  non-payment  of  money, 
to  apply  for  a  writ  of  Jieri  fadaa  instead  of  an  attachment, — 
are  copied,  substantially  from  the  20th,  2l8t  and  22nd  ss.  of 
the  Act  38  Vic,  cap.  4,  which  amended  the  Act  37  Vic,  cap.  7, 
and  restored  the  power  of  granting  attachments  for  non-pay- 
ment of  money  as  it  existed  before  the  passing  of  the  last 
mentioned  Act,  under  which  the  case  of  Doe  v.  DeVeber^ 
was  decided. 

The  costs  in  the  present  case  were  ordered  by  a  rule  of  this 
Court,  to  be  paid  by  the  defendant  to  the  plaintiff,  and  except 
for  the  Act  37  Vic,  cap.  7,  would  clearly  be  recoverable  by 
attachment.  The  power  to  grant  an  attachment  having  been 
restored  since  the  decision  of  the  case  of  Doe  v.  DeVeber,  we 
think  this  case  is  within  the  26th  section  of  the  Consoli- 
dated Statutes  cap.  38,  and  that  the  attachment  should  be 
granted. 

Application  allowed, 

>  2  Pugs.  417. 
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1878        THE  SUSSEX  BOOT  AND  SHOE  COMPANY  v.  BREAU. 

^^'        Attachment  dissolved — Delay  in  proceeding — Whei*e  property 
released  on  bond — JUoyd  v.  Allen, 

Heldy  (b^  Weldok,  Fisheb  and  Wetmorb,  JJ.,  Allbn,  G.  J.  and  Dnrr,  J., 
duMenting)  that  the  50th  section  of  chapter  42  Conaol.  Stat.,  which  providei 
that  in  case  the  plaintiflf  delays  for  twenty  days  without  the  consent  of  the 
defendant,  or  the  leave  of  a  Court  or  Judse,  in  taking  any  proceeding  in  the 
'  canse,  the  attachment  may  be  dissolved  unless  cood  cause  be  shewn  for 
the  delay,  applies  although  the  property  attached  has  been  restored  to  tiu 
defendant  on  nis  giving  a  bond. 

LJoyd  V.  AUen  (1  P.  &  B.  452)  overruled. 

In  this  case  the  defendant's  property  had  been  attached  and 
released  upon  his  giving  a  bond  under  the  29th  section  of  chap- 
ter 42  of  the  Consol.  Stat.,  relating  to  Attachment.  The  writs 
of  summons  and  attachment  were  issued  on  April  11th,  1877, 
and  were  served  on  April  20th.  The  defendant  appeared  on 
May  11th.  The  cause  was  entered  and  the  declaration  filed,  on 
September  22d.  The  copy  of  the  declaration  was  not  served 
on  the  defendant's  attorney  until  January  28th,  1878.  A  plea 
was  demanded  February  10th,  1878.  No  plea  was  given.  The 
last  of  July  the  costs  were  taxed  and  judgment  entered  up. 
The  delays  were  not  explained  by  the  plaintiff. 

Application  having  been  made  to  Mr.  Justice  Weldon  to  dis- 
solve the  attachment  for  delay,  he  referred  the  matter  to  the 
Court. 

Oct.  15,  1878.  D.  i.  Hanvagton  moved  to  set  aside  the 
attachment  for  delay. 

(?.  F.  Oregory,  contra.  This  application  was  made  too  late. 
The  defendant  had  delayed  too  long.  I  rely  upon  Uoyd  t. 
Allen,^  which  is  the  same  in  principle  as  this  case. 

D.  L.  Hanvagton  in  reply.  I  ask  to  have  the  attachment  set 
aside.  If  that  is  done  I  think  the  bond  will  go  too,  as  the 
defendant  is  only  bound  to  return  the  goods  to  the  extent  that 
they  are  bound  by  the  attachment.  But  that  is  not  the  ques- 
tion here.     That  will  arise  in  a  different  way. 

Cur.  adv.  vutt. 

The  following  judgments  were  now  delivered : 

Allen,  C.  J.  I  cannot  distinguish  this  case  from  Lhyi  v. 
Alien}    The  defendant  himself   has  discharged  the  attach- 

M  P.  &  B.  452. 
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menfc,  by  giving  the  bond  provided  for  in  the  29th  sec.  of  the        1878 
Consolidated  Statutes,  cap.  42.     On  the  execution  of  that  bond,  Susuex  Boot 
the  attachment  ceases  to  have  any  operation ;  the  defendant     g  ^^^ 
resames  the  control  of  the  property,  and  may  dispose  of  it  as  «.     ' 

he  thinks  proper;  and  the  sheriff  instead  of  continuing  to  hold      Brbau. 
the  property  as  security  to  satisfy  the  judgment,  as  he  did  in 
the  first  instance,  holds  the  defendant's  bond  in  lieu  thereof, 
which  by  the  57  th  sec.  may  be  assigned  to  the  plaintiff  in  the 
event  of  a  forfeiture. 
I  think  the  motion  should  be  refused* 

Weldov,  J.  T^is  is  an  application  to  dissolve  an  attach* 
ment  against  the  defendant,  under  cap.  42.  Consolidated 
Statutes,  sec.  50. 

It  appears  that  on  the  20th  April,  1877,  a  summons  and 
attachment  issued  against  the  defendant,  a  trader  in  the  County 
of  Westmoreland,  under  which  the  sheriff  attached  his  stock  in 
trade.  The  defendant  discharged  the  property  attached  by 
giving  a  bond  with  sufficient  security  conditioned,  that  such 
property  or  its  estimated  value  should  be  forthwith  delivered 
or  paid  as  required  by  the  29th  section. 

The  plaintiff  took  no  further  proceedings  in  the  suit  until 
the  22nd  day  of  September,  when  he  filed  his  writ  and  declara* 
tion  laying  the  venue  in  King's.  The  defendant  appeared 
to  the  action,  but  no  declaration  was  served  on  his  attorney 
until  the  28th  January.  The  defendant  did  not  plead  to  the 
action  and  the  plaintiff  entered  up  judgment  in  July,  1878. 
The  summons  and  attachment  would  be  returnable,  two  months 
after  their  issue.  The  plaintiffs  did  not  file  their  declaration 
until  22nd  Septembet ;  the  appearance  of  the  defendant  was  on 
the  11th  May.  No  declaration  was  served  upon  the  defendant's 
attorney  until  28th  January.  There  was  no  plea  by  the 
defendant;  no  consent  or  leave  was  given  by  the  defendant 
for  the  delay,  nor  by  the  Court  or  any  Judge  thereof.  The 
50th  sec.  of  cap.  42  of  the  Consolidated  Statutes  is  as  follows : 
"  If  the  plaintiff  delay  for  twenty  days  without  consent  of  the 
defendant  or  leave  of  the  Court  or  a  Judge  thereof,  in  taking 
any  proceeding  in  the  cause,  beyond  the  earliest  time  when  he 
might  have  taken  such  proceeding  as  calculated  from  the  pre- 
ceding step  in  the  cause,  the  attachment  in  any  such  case  may, 
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1S78        unless  good  cause  be  shewn  for  the  delay,  upon  the  order  of 

SnsBBx  Boot  the  Court  or  a  Judge  thereof,  he  dissolved,  and  the  sheriff  shall 

Shob  Co.     forthwith  release  the  property  or  the  proceeds  thereof,  in  ease 

V.  of  sale,  from  the  attachment" 

Brbau.  The  defendant  contends  the  delay  was  wholly  mezeasable 

and  he  is  entitled  to  have  the  attachment  dissolved. 

There  is  no  doubt,  there  was  delay  in  not  proceeding  afte 
the  service  of  the  writs,  in  filing  and  service  of  the  declasation; 
when  the  defendant  appeared,  no  declaration  was  served  on  hia 
attorney  for  eight  months,  and  then  he  did  not  plead.  The 
judgment  was  not  entered  up  until  July  30th.  No  eaua  is 
shewn  for  this  delay. 

The  plaintiffs'  counsel  contends  that  the  defendant  having 
released  his  property  under  the  29th  section,  the  Court  have  no 
control  over  the  attachment,  and  refers  to  XZoyd  v.  AU&a} 
That  application  was  to  dissolve  the  attachment  and  canod  the 
bond  The  majority  of  the  Court  refused  the  applicatioD,  as 
they  had  no  power  to  cancel  the  bond,  and  that  when  the 
property  had  been  released  by  giving  a  bond,  they  would  not 
interfere — I  formed  the  minority  on  that  occasion.  It  was 
agreed  that  the  bond  represented  the  property--«-but  I  was  of 
opinion  the  Court  had  no  power  to  dischaxge  the  band,  yet  that 
the  dissolving  of  the  attachment  in  effect  dischacgea  all  pio- 
ceedings  taken  under  the  attachment 

I  entertain  the  opinion  that  the  attachment,  after  being 
returned,  and  after  the  defendant  has  released  kis  peisoBsl 
property,  is  valid  ;  it  stands  against  the  real  estate  of  the  defend- 
ant as  well  as  his  personal  estate,  and  the  sheri£^  in  attaching 
such  estate,  need  not  enter  upon  the  land,  or  be  within  ^kft, 
llie  attachment,  although  a  bond  is  given,  remains  a  doud  over 
the  defendant's  real  estate,  not  only  in  the  county  wheie  the 
d^endant  resides,  but  in  any  other  county  to  which  the  sheriff 
may  send  a  copy  of  the  attachment  to  the  sheriff  of  that 
county.  The  proceedings  on  the  bond  can  only  take  plaod 
under  the  order  of  the  Court  or  a  Judgi),  which,  I  imagine, 
would  prevent  any  improper  proceedings  taking  plaee  on  the 
bond. 
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If  the  Court  dissolved  the  attachment,  I  think  the  plaintiff       1878 
would  hardly  venture  an  action  on  the  bond,  the  foundation  Soasix  Bm^ 
upon  which  bond  rested  being  gone.    Not  being  asked  in  this     g^^^ 
application  to  interfere  with  the  bond,  we  may  pass  it  by,  and  «. 

the  defendant  will  be  satisfied  to  take  the  rule  in  the  terms      Bbbav. 
asked  for. 

The  50th  section  requires  that,  unless  good  cause  be  shewn 
for  the  delay,  the  attachment  shall  be  dissolved,  and  the  sheriff 
shall  forthwith  release  the  property.  As  the  bond  represents 
the  property,  he  would,  I  am  of  opinion,  be  bound  to  release 
that  which  represents  the  property.  He  is  bound  to  release  the 
proceeds  of  the  property,  in  case  the  money  had  been  realized 
under  sections  30,  31,  32,  or  33. 

Suppose  an  attachment  to  issue  upon  the  affidavit  of  a 
plaintiff  against  a  defendant,  who  contested  the  claim.    The 
defendant  has  a  stock  of  goods,  or  he  may  be  a  farmer  with  a 
stock  of  cattie — he  denies  that  he  owes  the  sum  which  the 
plamtiff  claims — ^he  has  personal  and  real  property  sufficient 
to  pay  all  just  claims— he  obtains  the  assistance  of  a  friend 
who  becomes  surety  for  the  release  of  the  personal  property 
under  29th  section — ^he  follows  his  ordinary  pursuits  and  de- 
fends the  action,  but  the  plaintiff  delays  to  bring  the  cause  to 
trial—the  venue  may  be  laid  in  a  county  where  there  is  only 
one  Circuit — the  delay  is  made  to  appear  to  the  Court  under 
the  50th  section — he  claims  that  the  attachment  should  be  dis- 
solved; but  he  is  met  with  the  construction  given  to  this  sec- 
tion, "  You  have  given  a  bond  to  release  the  personal  property, 
and  the  section  does  liot  enable  us  to  grant  relief  in  such  a 
case."    I  think  the  section  bears  no  such  construction.    It 
would  be  making  the  Act  more  oppressive  than  was  contem- 
plated by  the  Legislature.    I  therefore  am  of  the  opinion  that 
the  true  construction  of  this  Act  enables  us  to  give  relief, 
by  dissolving  the  attachment  in  all  cases,  where  the  plain- 
tiff unnecessarily  delays  proceeding  to  judgment,  whether  a 
bond  is  given  under  the  29th  section,  or  none  is  given,  or 
whether  the   proceeds  of   the    property  is  in    the    sheriff's 
hand 

FlBHSE,  J.    I  agree  with  my  brother  Weldon  and  approve  of 
his  judgment. 
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^878  Wetmore,  J.    The  application  to  set  the  attachment  issued 

SuBssx  Boot  in  this  cause  aside  is  under  section  50  cap.  42  Cons.  Stat,  which 
Snoi  Co.  ©ii*Gts :  "  K  the  plaintiff  delay  for  twenty  days  without  consent 
V,  of  the  defendant,  or  leave  of  the  Court,  or  a  Judge  thereof,  in 
Bbxau.  taking  any  proceeding  in  the  cause  beyond  the  earliest  time 
when  he  might  have  taken  such  proceeding,  as  calculated  from 
the  preceding  step  in  the  cause,  the  attadiment  in  any  such 
case  may,  unless  good  cause  be  shewn  for  the  delay,  upon  the 
order  of  the  Court  or  a  Judge  thereof,  be  dissolved,  and  the 
sheriff  shall  forthvfith  release  the  property,  or  the  proceeds 
thereof  in  case  of  sale,  from  the  attachment."  The  defendant 
appeared  in  this  suit,  and  there  was  delay  in  proceeding  on 
plaintiffs'  behalf  for  more  than  twenty  days,  without  the 
defendant's  consent,  or  leave  of  the  Court,  or  a  Judge  thereof, 
as  required  by  the  section.  The  property  attached  was  dis- 
charged on  a  bond  given  by  the  defendant  under  sec.  29,  whidi 
enacts:  "The  defendant  may  at  any  time  before  judgment 
diseharye  the  property  attached,  or  any  part  thereof,  by  giving 
a  bond  to  the  sheriff  in  double  the  value  of  the  property  sought 
to  be  released,  conditioned  that  such  property  or  its  estimated  or 
appraised  value  shall  be  delivered  or  paid  to  the  sheriff  to 
satisfy,  within  thirty  days  after  recovery  thereof,  any  judgment 
that  may  be  obtained  against  the  defendant  in  the  suit  to  the 
extent  to  which  the  property  is  bound  by  the  attachment"  It 
was  contended  on  the  plaintiffs'  behalf  that  the  provisions  of 
sec  50  did  not  apply  by  reason  of  the  defendant  having  dis- 
charged the  property  attached,  by  giving  the  bond  provided  by 
sec  29  and  Loyd  v.  Allen,  et  al}  was  cited  in  support  of  the 
plaintiffs'  contention  and  this  authority  does  seem  to  support 
it  The  majority  judgment  was  that  of  the  learned  Chief 
Justice  and  Mr.  Justice  Duff ;  Mr.  Justice  Weldon  dissented; 
neither  Mr.  Justice  Fisher  nor  myself  took  any  part  in  the  case. 
With  great  respect  for  the  opinion  of  the  Chief  Justice  and  my 
brother  Duff,  I  am  not  able  to  bring  my  mind  to  the  conclusion 
they  have  expressed. 

When  the  delay  of  twenty  days  mentioned  in  sec  50  has 
occurred  and  such  delav  is  not  excused,  I  think  the  defend- 
ant, as  a  matter  of  right,  is  entitled  to  have  Ui§  attachment 

'  M  P.  &  B.,  462. 
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dissolved.    It  is  said  that  by  giving  the  bond  under  sec  29  the        1878 
property  is  dischai^d  and  it  may  be  so.    No  doubt  the  defen-  Suasix  Boor 
dant  gets  his  property  back,  but  he  has  to  perform  a  condition     gHo«Co 
of  the  bond  dependent  on  the  judgment,  which  is  in  the  «. 

alternative,  that  the  property  sought  to  be  released  shall  be  Brsau. 
delivered  to  the  sheriff  or  that  its  estimated  or  appraised  value 
shall  be  paid  to  him.  Under  sec.  50  when  the  attachment  is 
dissolved  by  the  Court  or  a  Judge  thereof,  the  sheriff  shall 
forthwith  release  the  property.  What  the  result  of  a  conten- 
tion, in  an  action  on  the  bond,  that  the  Court  had  dissolved  the 
attachment  and  that  the  sheriff  had  released  it  under  order 
of  the  Court,  as  provided  by  sec,  50,  so  far  as  regards 
the  one  condition  that  the  property  shall  be  delivered  to  the 
sheriff,  and  that  the  sheriff  had  actually  released  or  that  it  was 
statutorily  released,  might  be,  or  what  the  effect  of  such  release 
might  be  upon  the  other  alternative,  that  the  defendant  shall 
pay  to  the  sheriff  its  estimated  value,  are  matters  concerning 
which  I  decline  to  express  any  opinion  at  present,  preferring  to 
rely  upon  the  provisions  of  the  50th  section,  that  in  the  event 
of  the  occurrences  therein  provided  for,  the  Court  may  order 
the  attachment  to  be  dissolved.  Again,  sec.  5  provides  that  no 
writ  of  attachment  shall  be  executed  unless  the  plaintiff,  or 
some  other  person  in  the  place  or  stead  of  the  plaintiff,  shall 
enter  into  a  bond,  the  form  of  which  is  designated  as  letter  E. 
This  bond  may,  on  order  of  the  Court,  be  assigned  to  the  plain- 
tiff, and  he  may  sue  thereon.  Whether  or  not  an  order  dissolving 
the  attachment  would  be  of  any  service  to  the  defendant,  should 
the  plaintiff  become  assignee  and  proceed  on  the  bond,  is  also  a 
question  on  which  I  decline  expressing  any  opinion,  contenting 
myself  with  saying  that  as  the  unexcused  delay  mentioned  in  sec 
50  has  occurred,  and  the  necessfiuy  application  has  been  made, 
I  think  the  defendant  is  entitled,  by  the  wording  of  the  section, 
to  have  the  attachment  dissolved.  The  present  is  not,  in  my 
opinion,  the  proper  time  for  discussing,  whether  the  order  dis- 
solving it  will  be  of  any  service  to  him  or  not.  The  defend- 
ant's application,  I  think,  should  be  granted,  without  *costs. 

Duff,  J.     I  concur  in  the  judgment  of  the  learned  Chief 
Justice. 

Application  granted  ivitkout  costs. 
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1878  THE  BANGOR  INSURANCE  COMPANY  v.  McLEOD. 


^ov. 


Verdict  —  Application  to  increase —  Where  judgment  of  the 
Court  has  been  given — Person  dissaiisfied  wUh  judg- 
ment should  appeal. 

Where  the  Court  had  previously  given  judgment  in  the  caae,  they  refnied  a 
motion  to  increase  the  verdict,  statins  that  if  the  party  moving  was  advised 
that  the  judgment  was  erroneous  he  Mionld  appeal. 

The  plaintiff  brought  an  action  against  the  defendant  on  a 
promissory  note  for  $601.00.  The  jury  found  for  the  plaint^ 
and  assessed  the  damages  at  S455.18,  having  reduced  the 
amount  under  certain  pleas  which  the  plaintiff  alleged  the 
evidence  did  not  support.  It  having  been  then  agreed  that  in 
case  the  Court  should  think  there  was  no  evidence  to  support 
the  pleas  the  verdict  should  go  for  nothing,  and  the  Goart 
should  be  at  liberty  to  decide  the  case  on  the  facts  proved,  with 
liberty  to  draw  inferences  of  fact,  &c.,  the  Court  decided 
that  the  facts  proved  did  not  support  the  pleas,  but  declined  to 
suggest  amendments  to  the  pleadings,  and  said  they  would 
make  the  rule  absolute  for  a  new  trial  unless  counsel  would 
agree  among  themselves  as  to  the  amendments.  Ante  pp. 
87-43. 

October  9th,  1878.  Palmer,  Q,  C,  moved  to  increase  the 
verdict  under  the  judgment. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  (Allen,  C.  J.,  Wkldon,  Fishkb 
and  Duff,  JJ.  ;  Wetmore,  J.  taking  no  part)  was  now  delivered 
by 

Allen,  C.  J.  We  have  already  delivered  judgment  and  &udly 
disposed  of  this  case,  as  reported  in  2  P.  &  B.  37 :  and  if  the 
plaintiffs  are  advised  that  our  judgment  is  erroneous,  their 
course  is  to  appeal  from  it 

We  decided  on  that  occasion  that  the  evidence  did  not  sup- 
port the  pleas ;  and  therefore,  by  the  terms  of  the  agreement, 
entered  into  between  the  counsel  for  the  parties,  at  the  trial, 
"  the  verdict  went  for  nothing."  It  is  true,  that  by  that  agree- 
ment, we  are  allowed,  in  that  event,  to  draw  inferences  of  &ct, 
and  to  decide  the  case  irrespective  of  the  verdict.  But  it  is 
clear  that  we  should  not  do  so,  if  the  facts  so  found  would  not 
support  the  pleadings  on  the  record,  as  they  certainly  would 
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not    To  allow  the  judgment  of  the  Court  to  be  entered  up  on       1878 
the  pleadings  as  they  stand,  upon  facts  found  by  us  for  that  Bangor  Inf. 
purpose,  when  the  pleadings  are  inappropriate,  would  be  liighly     Company 
reprehensible.     It  would  be  to  estop  the  parties  to  the  record  by     ^kicLEOD 
an  untruth. 

It  is  not  our  duty  (as  we  stated  before)  to  suggest  amend- 
ments, or  to  settle  pleadings,  but  only  to  allow  or  refuse 
amendments,  after  they  have  been  applied  for ;  and  after  we 
Irnve  heard  the  parties  and  are  satisfied,  either  that  they  should 
be  refused,  or  are  such  as  we  would  be  justified  in  allowing. 

The  motion  to  increase  the  verdict  must  be  refused. 

Motion  refused. 


Ex  Parte  ROSS.  igyg 


Costs — Sumviary  conviction — Justice  of  tlte  Peace — Dismissing 
information. 

A  Jnatice  of  the  Peace  has  power  to  grant  coets  on  dismissing  an  information 
heard  before  him  under  the  Summary  Convictions  Act  (Consl.  Stat.  c.  62  s.  16.) 
&pofie  BeaUie  overruled. 

Oct.  19, 1878.  E.  L.  Wetmore  moved  for  a  inile  nisi  for  a 
certiorari  to]  bring  up  an  order  made  by  A.  T.  L.  Wilson,  a 
Justice  of  the  Peace,  for  the  county  of  Charlotte,  by  which,  on 
dismissing  a  complaint  for  abusive  language,  he  ordered  the 
complainant  to  pay  costs.  He  relied  upon  Ux  parte  Beattie.^ 
(Allen,  C.  J.  Has  your  attention  been  called  to  the  note  to 
that  ease  ?)  Yes ;  and  I  must  say  I  am  more  impressed  with 
the  note  than  with  the  case  itself. 

Our.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.     We  think  there  should  be  no  rule  in  this  case. 

The  only  question  is  whether  a  Justice  of  the  Peace  has 
power  to  grant  costs  on  discharging  an  information  heard 
before  him  under  the  Summary  Convictions  Act.  (Consol.  Stat, 
c  62,  8. 16.)  The  case  of  Ex  iJaHe  Beattie*  is  certainly  an 
Wthority  against  it ;  but  we  think  that  if  the  form  of  the  con- 

>  6  Allen.  377.  '  5  Allen,  377. 

43 
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1878.        viction  referred  to  in  the  section  of  the  Revised  Statutes  under 
Ex  Parte    which  that  case  was  decided,  had  been  referi'ed  to,  the  Court 
Ross.        would  have  come  to  a  different  conclusion. 

Though  the  power  to  grant  costs  is  not  given  by  the  16th 
section  of  cap.  62  of  the  Consolidated  Statutes;  the  23rd 
section  declares  that  "  If  the  Justice  shall  dismiss  the  informa- 
tion, he  may  make  an  order  of  dismissal  thereof  (Q)  and  give 
the  defendant  a  certificate,"  &c.,  and  the  form  (Q)  authorizes 
costs  to  be  given  on  dismissal  of  an  information,  as  well  where 
both  parties  appear  before  the  Justice,  as  where  the  prosecutor 
fails  to  appear.  The  forms  are  expressly  declared  to  form  parts 
of  the  sections  to  which  they  relate. 

Ride  rpfusecL 


1878  WETMORE  v.  HARDING. 

Nov.        Records  of  the  Sessions — Clerk  of  the  Peace  not  hound  to  pro- 
duce the  oinginol  in  obedience  to  a  8iibj)cena  duces 
tecum — Evidence. 

A  Clerk  of  the  Peace  is  not  bound  to  prodace  the  records  of  the  Sessions  in  bis 
possession  as  such  Clerk,  in  compliance  with  a  subpcena  dutta  tecum,  snd 
where  a  Clerk  of  the  Peace  was  imprisoned  by  a  Justice  of  the  Pesos  for 
refusing  to  produce  such  records  when  so  required  it  was  held  that  the 
Justice  was  liable  to  an  action  for  false  imprisonment. 

It  wib  proper  for  the  plaintiff  on  the  trial  of  the  action  to  shew  that  while  h« 
was  imprisoned  he  had  been  requested  to  perform  certain  judicial  duties  as 
Judge  of  Probates  and  had  been  prevented  from  complying  with  such  request 
by  reason  of  his  imprisonment. 

Trespass  for  false  imprisonment  tried  before  Mr.  Justice  Duff 
at  the  Queen's  Circuit  Court  in  1878.  The  plaintiff  was  Ge^'k 
of  the  Peace  and  Judge  of  Probates  for  the  County  of  Queens. 
He  was  subpoenaed  to  attend  before  the  defendant — a  Justice 
of  the  Peace  for  the  said  County — on  the  trial  of  one  Wilson  for 
the  rescue  of  certain  sheep  while  being  driven  to  pound.  He 
was  required  to  prove  certain  regulations  of  the  Sessions  in  his 
possession  as  Clerk  of  the  Peace,  and  was  directed  by  the 
subpcena  to  bring  the  original  regulations.  Failing  to  obey 
the  subpoena,  the  Justice  issued  a  warrant  and  brought  the 
plaintiff  into  Court.  When  there  he  refused  to  produce  the 
original  regulations,  and  also  refused  to  state  whether  a  certain 
printed  copy  was  a  true  copy  of  the  regulations  or  not,  all^- 
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ing  that  he  had  not  compared  it  with  the  original.     Thereupon        1878 
the  defendant  committed  him  to  the  common  gaol. 

Terdict  for  the  plaintiff. 

Oct.  13.     Burbidge  moved  for  a  new  trial  on  the  ground  of 
(1)  Improper  admission   of   evidence,   and    (2)    Misdirection. 
The  principal  matter  of  complaint  regarding  the  admission  of 
evidence  was,  that  the  learned  Judge  had  allowed  the  plaintiff 
to  speak  of  conversations  he  had  with  third  parties  at  the  gaol, 
his  ohject  being  to  shew  that  he  had  been  applied  to  to  perform 
certain  judicial  duties  as  Judge  of  Probates,  and  had  been  pre* 
vented  from  attending  to  them  by  reason  of  the  imprisonment. 
It  was  urged,  that  although  the  Kevised  Statutes  made  pro- 
vision for  proving  regulations  of  the  Sessions,  without  pro- 
ducing the  Records,  the  Clerk  of  the   Peace   was   no  where 
relieved  from  the  obligation  to  produce  them  when  properly 
subpoenaed,  although  Registrars  of  Deeds  were ;  that  reading 
the  Revised  Statutes  as  one  Act,  which  they  were,  the  fair 
inference  was  that  Registrars  of  Deeds  alone  were  so  relieved, 
and  that  the  Clerk  of  the  Peace  was  bound  to  produce  the 
Records  in  his  posseasion  if  properly  subpoenaed.     The  inconve- 
nience eonnected  with  requiring  the  Records  to  be  produced 
could  not  be  considered  in  deciding  what  the  law  was. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (  Wetmore,  J.  being  related  to  the 
plaintiff  taking  no  part)  was  now  delivered  by 

Weldon,  J.  Wo  are  of  opinion  there  should  be  no  rule  in 
this  case. 

It  was  proper  evidence  for  the  plaintiff  to  shew  what  he  was 
prevented  from  doing,  and  the  inconvenience  he  was  put  to  in 
consequence  of  hb  being  aiTested  and  committed  to  prison. 

Aj3  to  the  misdirection  complained  of  in  the  learned  Judge 
telling  the  jury  the  plaintiff  was  not  bound  to  take  the  records 
containing  the  regulations  of  the  Sessions  into  Court,  he  was 
right  in  thus  laying  down  the  law,  and  had  he  omitted  ^oing 
so,  the  plaintiff  would  have  had  just  grounds  for  a  new  trial. 

In  Title  VIII.  "  Of  Local  Government  of  Counties,  Towns, 
and  Parishes,"  in  the  Revised  Statutes,  it  is  thus  declared :  "  A 
copy  of  any  regulations  made  under  the  provisions  of  any  chap- 
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1S78  _  ter  in  this  Title,  certified  by  the  Clerk  of  the  Peace,  shall  be 
Wetmore    evidence  in  all  Courts." 

^'  The  Title  embiuces  chapters  52  to  64,  and  every  Justice  of  the 

Peace  ought  to  be  conversant  with  the  chapters  enumerated  in 
Title  VIII.  of  the  Revised  Statutes,  but  more  especially  any 
professional  man  who  is  acting  as  a  Justice  of  the  Peace, 

The  policy  of  the  law  in  allowing  certified  copies  to  be  used 
in  evidence  was  to  obviate  the  necessity  of  the  original  minutes 
being  removed  from  the  proper  place  of  deposit  If  it  were  not 
so,  the  oflScer  of  the  Sessions,  having  the  custody  of  the  Records, 
might  be  subpoenaed  to  produce  the  original  minutes  in  a  dis- 
tant part  of  the  county,  which  would  necessarily  be  productive 
of  much  inconvenience  and  expense,  besides  endangering  the 
loss  of  the  public  documents. 

Rule  refused. 


1878 


Nov. 


OILMAN  ET  AL.  V.  PHELAN. 

Plea — Bad  for  duplicity — Caaioms  Act — FaZae  invoices. 

A  plea  nvising  a  defence  under  the  Castoma  Act,  40  Vic.,  c.  10,  i.  42,|  «v 
held  bad  for  duplicity,  where  it  was  alleged  in  the  plea  that  "the  plaiutifiB 
mcule  or  gent  to  the  defendant  into  Canada  an  invoice  or  paper  to  be  used  as 
an  invoice ,"  &c. 

This  was  an  action  for  goods  sold  and  delivered.  The  second 
plea  to  the  declaration  was  as  follows : 

"  And  for  a  second  plea  the  defendant  says  the  goods,  for  the  price 
of  which  the  plaintifis  sue  in  this  action,  were  bought  by  the  defend 
ant  of  the  plaintiffs  beyond  the  limits  of  Canada,  that  is  to  saj,  in  tlie 
State  of  Massachusetts,  in  the  United  States  of  America,  and  were 
to  the  knowledge  of  the  plaintiffs  bought  by  the  defendant  for  im- 
portation into  and  sale  in  Canada,  and  the  plaintiff  made  or  ierU  to 
the  defendant  into  Canada  an  invoice  or  paper  intended  to  be  used  as 
an  invoice  for  customs'  purposes  on  the  importation  of  the  said  goods 
and  entry  thereof  for  customs'  duties  in  Canada,  wherein  the  said 

^  *'  If  any  person  makes,  or  sends,  or  brings  into  Canada,  or  caoMS  or  aatfao- 
thorizes  the  making,  sendine,  or  bringing  into  Canada,  of  any  invoioe  or  'pKper 
used,  or  intended  to  be  used  as  an  invoice  for  customs'  punxwes,  whaserw  aay 
goods  are  entered  or  charged  at  a  less  price  or  value  thaA  that  actually  chained 
or  intended  to  be  charged  for  them,  no  price  or  sum  of  money  shall  be  reoorcr* 
able  by  such  person,  his  agents  or  representatives  for  the  price,  or  pn  accooniW 
the  purchase  of  such  goods  or  any  part  of  them,"  9^^ 
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goods  ai'e  entered  or  charged  itt  a  less  price  or  value  than  that  for 
whicb  the  defendant  bought  the  said  goods  of  tlfe  plaintiffs  and  actu- 
ally chained  or  intended  to  be  charged  for  them  by  the  plaintiffs 
against  or  to  the  def  endent,  by  reason  whereof  and  by  virtue  of  the 
Act  of  the  Parliament  of  Canada,  31  Via,  cap.  6/  intituled  '<  An  Act 
respecting  the  Customs,"  the  plaintiffs  cannot  maintain  this  suit  or 
recover  of  the  defendant  the  money  sued  for  in  this  suit  or  any  part 
thereof." 

The  plaintiffs'  counsel  having  applied  to  Mr.  Justice  Wetmore 
to  strike  out  this  plea  for  duplicity  and  uncertainty  the  learned 
judge  referred  the  matter  to  the  Court. 

October  15th,  1878.  E,  i.  Wetmore  moved  to  set  aside  the 
plea  with  costs.' 

The  plea  charges  the  making  or  sending,  in  the  alternative. 
It  should  charge  either  the  making,  the  sending,  or  the  bring- 
ing, either  of  which,  under  the  Act,  would  be  a  good  defence. 
We  would  have  to  fight  two  distinct  issues  if  we  went  to  trial 
on  this  plea.  If  it  had  been  "  made  and  sent,"  although  double, 
it  would  not  have  been  so  bad,  as  they  would  have  had  to  make 
out  their  whole  plea. 

As  to  the  manner  of  taking  advantage  of  the  defect,  I  would 
refer  the  Court  to  the  Consolidated  Statutes  cap.  37  s.  93, 
p  246;  1  Chit.  Plead.  9  Am.  Ed.  226,  228,  663;  Comyns  Dig. 
E.  2.  Pleader;  Bui.  &  Leake  819.  Uncertainty  is  a  matter  of 
form  and  would  formerly  have  been  a  ground  of  special  demur- 
rer. 

6.  F.  Gregory  contra.  There  is  no  question  that  if  the  plea 
is  double  or  uncertain  this  is  the  way  to  bring  it  up.  The  Act 
mentioned  in  the  plea  is  repealed.  It  should  have  been  40 
Vic,  cap.  10  s.  42.  The  gist  of  this  plea  is  the  intent  to  defraud 
the  cmtoms.  Further,  in  construing  pleas  the  amount  of  informa- 
tion in  the  possession  of  the  pleader,  will  be  taken  into  consid- 
eration. (Allen,  C.  J.  Suppose  he  replies,  he  did  not  send, 
would  that  do?)  I  think  not.  (Your  plea  then  is  double.) 
Suppose  a  party  out  of  Canada  makes  a  false  invoice,  intending 
to  defraud  the  revenue,  and  some  one  else  brought  it  in,  that 


1878 


GiLMAN 

V, 

Phelax. 


^  This  Act  has  been  repealed.    40  Vic,  c.  10,  s.  42  was  meant. 

'  Mr.  Gregory  having  called  the  attention  of  the  Court  to  the  fact  that  Mr. 
Wetmore  was  a  surety  lor  the  plaintiff  in  this  action,  Mr.  Justice  Wetmore 
left  the  Bmch — ^being  related  to  the  surety. 


Digiti 


ized  by  Google 


r. 


342  CASES   IN   THE  SUPREME  COURT, 

^^78        would  be  sufficient  and  a  good  defence.     (Duff,  J.    We  are 
GiLMAN      now  merely  discussfng  a  matter  of  form.     If  we  were  discussing 
a  matter  of  substance  it  would  be  different.) 

I  refer  the  Court  to  Steph.  on  Plead.,  341  and  342. 

Regarding  costs.  It  is  a  new  case  and  I  think  there  is  suffi- 
cient reasonableness  in  the  act  of  the  pleader  to  protect  the 
defendant  from  costs. 

Wetmore  in  reply.  The  Parliament  of  Canada  cannot 
legislate  regarding  mattera  done  out  of  Canada.  It  cannot 
legislate  concerning  the  making  of  false  invoices  out  of 
Canada.  It  is  only  when  they  are  made  within  Canada  or 
being  made  without  are  sent  or  brought  into  Canada,  that  the 
law  applies.  A  making  in  would  be  sufficient.  The  plea  is 
double  and  uncertain. 

Cur,  adv,  vult 

The  judgment  of  the  Court  (Allen,  C.  J.,  Wkldon,  Fishjeb 
and  Duff,  JJ).,  was  now  delivered  by 

Allen,  C.  J.  We  think  the  plea  in  this  case  is  bad  for  dupli- 
city. 

It  is  pleaded,  in  an  action  for  goods  sold  and  delivered  for 
the  purpose  of  raising  a  defence  under  the  Dominion  Customs 
Act,  40  Vic,  cap.  10,  the  42nd  sec.  of  which  enacts  as  follows: 
"  If  any  person  makes,  or  sends,  or  brings  into  Canada,  or 
causes  or  authorizes  the  making,  sending,  or  bringing  into 
Canada,  of  any  invoice  or  paper  used,  or  intended  to  be  used  as 
an  invoice  for  Customs  purposes,  wherein  any  goods  are  entered 
or  charged  at  a  less  price  or  value  than  that  actually  charged 
or  intended  to  be  charged  for  them,  no  price  or  sum  of  money 
shall  be  recoverable  by  such  person,  his  agent  or  representatives 
for  the  price,  or  on  account  of  the  purchase  of  such  goods  or 
any  part  of  them,"  &c. 

If  the  making  and  sending  fals3  invoices  of  goods  into 
Canada  are  separate  matters  of  defence,  as  they  would  appear 
to  be  by  the  use  of  the  disjunctive,  "  makes  or  sends,"  the  plea 
raises  two  distinct  issues,  and  is  clearly  double.  We  should  infer 
that  the  words  of  the  Act  were  intended  to  be,  "  makes  and 
sends,"  as  the  mere  making  of  a  false  invoice  which  is  not  sent 
into  Canada,  can  be  no  fraud  upon  the  revenue.  However  this 
may  be,  this  plea,  being  in  the  alternative,  is  bad  for  uncertainty, 
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ind  is  liable  to  be  set  aside   under  the  93rd  section  of  the 
Common  Law  Procedure  Act. 
The  defendant  to  have  leave  to  amend  on  payment  of  costs. 

Judgment  accordingly. 


1878 


GiLMAX 
V, 

Phelan. 


DEVEBER  AND  WIFE  v,  THOMAS  E.  OULTON  et  al.       1878. 


OULTON  ET  AL.,  Appellants,  and  DEVEBER  AND  WIFE, 
Respondents. 

Practice  in  Equity — Committee  of  lunatic* a  estcUe — Suit  ctgainst 

in  Tnatters  relating  to  official  dutiea — Leave  of  Coii/rt 

to  bring  the  suit — Where  not  obtained  bill 

ordered  to  be  taken  off  the  files. 

Htld  (by  Weldon  and  Wetmore  JJ.,  Duff,  J.   dissenting,)  that  a  suit  in 


Oct, 


the  control  and  direction  of  the  Court ;  and  where  a  suit  was  commenced 
without  such  leave,  the  bill  was  ordered  to  be  taken  off  the  files  of  the  Court. 

This  was  an  appeal  from  the  judgment  of  Mr.  Justice  Duff, 
sitting  in  Equity.  Oulton  and  Morrice,  two  of  the  appellants, 
were  a  committee  of  the  estate  of  the  Reverend  C.  Milner,  and 
Miber,  the  other  appellant,  was  the  committee  of  his  person. 
The  question  which  arose  in  this  case  was  briefly  whether  or 
not  the  respondents  could  bring  a  suit  in  the  Equity  Court  to 
compel  the  appellants  to  pay  costs  ordered  to  be  paid  out  of  the 
lunatic's  estate  without  the  leave  of  the  Court  first  obtained 
tot  that  purpose.  The  facts  are  more  fully  set  out  in  the  fol- 
lowing judgment  of  Mr.  Justice  Duff  appealed  from: 

This  was  a  motion  made  for  an  order  to  set  aside  all  proceedings 
in  this  cause,  and  to  take  the  bill  off  the  files.  It  was  made  before 
the  learned  Chief  Justice  at  the  sittings  on  the  second  Tuesday  in 
this  month ;  when  an  order  niei  was  made,  which  came  on  for  argu- 
ment before  me  on  Tuesday,  30th  January  last. 

The  ground — and  the  only  ground — urged  in  argument  before  me 
in  support  of  the  motion,  by  the  learned  counsel  for  the  defendants. 
Was  that  the  defendants,  who  are  committees  of  the  estate  and  the 
person  respectively  of  C.  Milner,  a  lunatic,  are  officers  of  this  Court ; 
md  that,  therefore,  the  leave  of  the  Court  should  have  been  obtained^ 
Wore  fiUng  a  bill  against  them,  in  respect  of  anything  relating  to  the 
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DsVeber 

V, 
OtlLTON. 


discharge  of  their  official  duties,  and  the  bill  in  this  cause,  having 
relation  to  the  conduct  of  the  defendants,  in  connection  with  their 
official  character,  and  no  such  leave  having  been  obtained,  the  Court 
will  order  it  to  be  removed  from  the  files. 

In  support  of  this  proposition,  Story's  Eq.  Jur.  Sec.  833,  2  Daniel 
Ch.  P.  (Ed.  1871)  p.  1757  ;Chalie  v.  Pickering';  In  re  Burke, ^  tend 
Ludgate  v.  ChanneP  were  cited.  All  these  authorities,  except  Chalie 
V.  Pickering^  relate  to  receivers ;  and  Chalie  v.  Pijckering  was  the  case 
of  a  messenger  of  the  Court  of  Chancery.  As  stated  in  Ex  parte  Burke, 
they  were  all  under  recognisances  to  the  Court,  and  immediately 
amenable  to  its  orders.  In  this  respect  they  differ  from  committees 
of  the  estates  or  persons  of  lunatics  who  ara  under  recognisances  only 
to  the  Crown.  And  although,  like  all  persons  holding  offices  of  trust 
and  confidence  they  are  especially  subject  to  the  jurisdiction  of  this 
Court,  I  am  of  opinion  that  they  do  not  stand  in  the  same  relation 
towards  it  that  its  own  officers  do. 

Originally  the  Court  of  Chancery  possessed  no  authority  over  the 
persons  and  estates  of  lunatics;  the  care  of  these  belonged  to  the 
Crown  and  was  a  branch  of  the  Eoyal  Prerogative.  In  Engknd,  the 
authority  to  deal  with  them  was  specially  delegated,  under  the  sign 
manual,  to  the  Lord  Chancellor  or  Keeper  of  the  Great  Seal  And 
in  this  Province,  it  was  delegated  to  the  Lieutenant-Governor,  who 
continued  to  represent  the  Crown,  as  such  delegate  and  to  discharge 
his  functions  in  the  Court  of  Chancery  long  after  that  Court,  for  all 
other  purposes,  was  abolished,  and  its  business  transferred  to  the 
Judges  of  the  Supreme  Court ;  vide  17  Vic,  cap.  18,  sub.  cap.  1,  sec  1. 
After  confederation,  when  the  Provincial  Lieutenant-Governor  ceased 
to  be  representative  of  the  Sovereign,  it  became  necessaiy  to  make 
other  provisions  for  the  care  of  lunatics  and  their  estates.  And  there- 
upon the  Act  32  Vic,  cap.  39,  was  passed  whereby  it  was  enacted,  thatan 
application  for  a  commission  de  lunatico  inquirendo  or  de  idioto  inqwr- 
endo  might  be  made  to  a  Judge  of  the  Supreme  Court;  and  that  *'all 
proceedings  should  be  had  thereupon  in  the  Court  of  Chanceiy  as 
heretofore."  This  Act  regulates  the  proceedings  in  lunacy  now ;  and 
''  as  heretofore,"  the  committees  enter  into  recognisances  to  the  Crown 
and  not  to  this  Court.  As  a  matter  of  prudence  it  is  always  well  for 
the  committee  to  obtain  the  leave  of  the  Court  before  conmiencing  a 
suit  or  entering  a  defence,  because  the  Court  might  order  that  the 
committee  should  pay  the  expenses  of  unnecessary  litigation  out  of 
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their  own  pockets.  But  that  is  a  question  of  expediency  for  them  ; 
and  the  opposite  party  cannot  object  that  the  leave  of  tlie  Court  has 
not  been  obtained  ;  vide  1  Daniel  Ch.  P.  Ed.  1871,  p.  311. 

No  authority  has  been  cited  for  ordering  a  bill  filed  against  a  com- 
mittee of  a  lunatic  to  be  taken  off  the  files,  for  want  of  the  leave  of  the 
Court  to  take  proceedings  ;  and  in  the  absence  of  any  such  authority, 
I  think  that  I  ought  not  to  prevent  a  suitor  who  comes  regularly 
before  the  Court  seeking  relief  from  proceeding  in  the  usual  manner 
to  obtain,  the  relief  he  asks. 

This  motion  will  be  dismissed  with  costs. 

Groonds  of  appeal : — 

1.  That  Mr.  Justice  Duff*  wi*ongly  decided  that  the  defendants, 
oommittees  of  the  estate  and  person  of  a  lunatic,  appointed  by  an 
order  of  this  Court,  were  not  officers  of  this  Court 

2.  That  even  if  they  were  not  officers  of  the  Court,  yet  he  should 
bave  decided  that  they  held  the  assets  of  the  lunatic  in  their  custody 
for  this  Court,  and  under  the  orders  of  this  Court,  and  no  suit  by 
sny  third  party,  either  to  compel  or  authorize  them  to  pay  these  over 
to  such  third  parties,  ought  to  be  allowed  without  the  consent  and 
order  of  this  Court  first  had  and  obtained. 

3.  That  as  the  said  committee  of  the  estate  of  the  said  lunatic 
were  custodians  of  the  assets  of  the  lunatic's  estate,  any  suit  to  affect 
it  ought  not  only  to  be  directed  by  the  Court,  but  the  lunatic  should 
be  a  party. 

4.  That  the  learned  Judge  should  have  set  aside,  or  stayed  the  pro- 
ceedings in  this  suit,  or  ordered  the  bill  to  be  taken  off  the  files, 
instead  of  dismissing  the  defendants'  application. 

June  25th,  1878.  Palmier  Q.  (7.,  supported  the  appeal.  The 
Equity  Court  is  the  custodian  of  the  property  of  the  lunatic. 
From  it  issue  the  commi&sions  to  the  person  and  to  the  estate. 
It  is  the  guardian  of  the  lunatic's  estate,  and  it  will  not  allow 
itself  to  be  sued.  If  any  one  has  any  claims  against  the  com- 
mittee they  must  go  before  the  Court  by  petition.  The  com- 
mittee is  merely  the  bailiff  of  the  Court.  The  test  made  by 
the  learned  judge  as  to  whether  they  are  ofllcers  of  the  Court 
or  not,  is  not  the  correct  test :  Oroveanor  v.  DraxJ  When  the 
jurisdiction  of  the  chancellor  was  placed  in  the  Equity  Court 
the  officers  went  with  it,  and  a  committee  of  a  lunatic's  estate 
are  officers  of  the  Court.     (Weldon,  J.     The  Equity  Court  has 
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the  same  j^ower  over  the  person  and  estate  of  a  lunatic  as  ihe 
Lord  Chancellor  had  in  England.  Wetmore,  J.  We  certainly 
have  control  of  the  committee.) 

The  fact  that  the  bond  is  taken  to  the  Crown  makes  no 
difference. 

As  to  the  plaintiffs*  not  being  able  to  bring  the  suit  see  In 
re  Aatley  cited  1.  Phil.  Chan  :  122,  note.  Here  the  lunatic  ia 
not  sued.  2  Story  Eq.  Jur.  ss.  581  and  1364.  Ex  parte  Warren. 
10  Vesey  622  ;  1  Daniel  Chan.  Prac.  175. 

June  26, 1878.  Jack,  Q,  C,  contra.  In  my  view  of  this  case 
it  makes  no  difference  whether  the  committee  are  officers  of  the 
court  or  not.  Our  suit  is  in  Equity,  the  court  having  control 
of  this  matter.  They  say  we  should  not  have  proceeded  by 
bill,  but  how  should  we  proceed  ?    That  is  the  ordinary  way. 

I  can  sustain  the  decision  of  the  court  below  on  grounds 
other  than  those  given  by  the  learned  Judge  in  his  judgment 

Mast  of  the  cases  cited  by  Mr.  Palmer  are  cases  where  ibe 
actions  have  been  brought  in  other  courts ;  he  has  dted  none 
where  the  action  is  brought  in  the  court  having  control  of  the 
matter.  (Mr.  Jack  then  went  through  the  cases  cited,  shewing 
that  this  was  the  case.)  Milner  is  only  a  committee  of  tke 
person,  and  if  I  cannot  proceed  against  the  committee  of  the 
estate  the  bill  might  be  dismissed  as  to  these  ;  it  should  not  be 
set  aside.  (Duff,  J.  Mr.  Palmer  says  you  cannot  proceed 
without  leave  of  this  Court.) 

The  motion  to  take  the  bill  off  the  files  was  made  too  late. 
He  did  not  move  until  called  upon  to  answer.  The  bill  was 
served  Nov.  24th,  1876  ;.  on  Dec.  24th  he  was  bound  to  plead 
answer  or  demur.  Consol.  Stat.  c.  49,  s.  28  p.  399,  gives  a 
Judge  power  to  grant  a  further  time  to  demur.  There  was  no 
such  power  in  17  Vict.  c.  18  sub.  cap.  2,  s.  7,  2,  P.  S.  77, 78. 
Further  time  could  be  given  to  answer,  but  not  to  demur.  K 
they  cannot  demur  they  cannot  move  to  have  the  bill  taken  off 
file. 

There  is  no  rule  of  law  in  the  land  that  leave  of  the 
Equity  Court  is  necessary  to  bring  an  action  there  against 
a  committee.  (Wetmore,  J.  If  there  is  no  such  rule,  there 
ought  to  be.)     I  refer  the  Court  to  RaTiger  v.  Great  Western 
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liailivay  Go}     Mr.  Palmer  does  not  attempt  to  justify   Mr. 
Milner's  course.    The  irregularity  should   have  sooner  been 
taken  advantage  of. 
Palmer,  Q.  C,  in  reply. 

It  is  not  in  the  case  that  we  should  have  applied  sooner. 
That  was  not  before  Judge  Duff.    The  summons  is  not  against 
the  committee  as  such.     It  could  not  have   been  set  aside. 
When  the  bill  was  filed  the  objection  first  apppeared.    It  can 
be  taken  advantage  of  at  any  time.    The  Court  must  stop  this 
But  at  any  time  nnder  the  authorities.    But  the  parties  have 
a  reasonable  time  after  the  bill  is  filed,  and  the  time  we  took 
inis  not  unreasonable.    The  plaintiffs  could  not  have  got  leave 
if  they  had  applied.    The  committee  of  the  person  are  officers 
of  the  court.     No  man  has  ever  brought  a  suit  in  Equity  where 
it  should  be  by  petition.     This  is  why  the  cases  cited  are 
cases  of  inj-unctions  to  stop  suits  at  law.    If  it  cannot  be 
brought  at  common  law  a  fortiori,  it  cannot  be  brought  in 
equity.     The  parties  cannot  control  what  it  is  the  province  of 
Court  to  reflate.    The  Court  cannot  be  brought  into  litigation. 
The  Court  is  the  real  party  to  deal  with  the  matter  in  a  sum- 
mary way.    2  St  Eq.  Jur.,  s  833  a.    There  is  no  case  because 
it  is  utterly  absurd  to  suppose  that  the  Court  having  got  pos- 
session of  property  would  allow  itself   to  be  sued.     But  the 
elementary  authors  state  the  proposition  as  regards  a  suit  at 
law,  and  a  fortiori,  it  applies  as  regards  a  suit  in  equity. 
(DuEF,  J.    Tlie  14th  paragraph  of  the  bill  says  that  Mr.  Milner 
was  required  to  attend  before  a  barrister  and  he  did  not  do  so. 
And  the  19th  paragraph  eharges  the  committee  with  collusion 
with  young  Milner.    That  is  a  question  of  fraud.)    That  makes 
no  difference,  an  officer  of  the  Court  cannot  be  charged  with 
fraud  by  bill.     (Duff,  J.    A  large  part  of  the  use  of  a  bill  is 
to  get  discovery.)      He  could  be  subpoenaed  and   examined. 
Improper  conduct  of  an  officer  can  never  be  the  subject  of  an 
action.    (DuFf ,  J,    The  charge  is  that  Mr.  Milner,  jr.,  is  collud- 
ing with  the  committee,)    That  must  be  tried  by  the  Court 
summarily ;  at  least  there  must  be  leave  granted  by  the  Court. 
The  objeot  of  the  suit  is  to  get  the  money.     The  Court  can  order 
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that,  but  they  will  not  be  sued.  (Duff,  J.  Is  want  of  parties 
ground  for  dismissing  the  bill.)  It  is  not  want  of  parties,  it 
is  want  of  jurisdiction.  You  connot  proceed  without  making 
the  lunatic  a  party.  (Duff.  J.  Unless  by  bill,  how  can  you 
interrogate  the  officer  ?)  What  is  to  hinder  every  person  being 
examined  before  a  barrister  ?  They  are  charged  not  only  with 
what  they  get,  but  what  they  ought  to  have  got  The  case  in 
8  Page  389  shews  the  proper  course  and  shews  that  the  leave 
of  the  Court  must  be  obtained.  No  bill  was  ever  filed  against 
an  officer  of  the  Court  in  the  lifetime  of  the  lunatic.  But  at 
any  rate  the  suit  will  be  stopped  as  it  is  perfectly  dear  that 
the  bill  did  not  lie,  as  Mr.  Justice  Weldon  was  wrong  in  making 
the  order  to  pay  Mr.  DeVeber*s  costs — as  was  decided  by  the 
Court.      Of  course  I  can  demur,  but  that  will  cost  money. 

The  suit  should  be  stayed. 

Cur.  adv.  vuU, 

The  following  judgments  were  now  delivered : — 

Weldon,  J.  This  is  an  appeal  from  the  judgment  of  Mr. 
Justice  Duff,  delivered  on  Tuesday  30th  January,  1877,  dis- 
charging with  costs  a  rule  nisi  to  set  aside  all  prooeedings  in 
this  cause,  wherein  the  appellants  were  the  defendants  and  the 
respondents  were  plaintiffs,  and  to  take  the  bill  off  the  files  of 
the  Court. 

It  appears  that  the  plaintiflb  below  filed  their  bill  against 
the  defendants — ^which  set  out  certain  proceedings  had  in  the 
Court  below,  whereby  it  appears  that  under  and  by  virtue  of 
a  commission  duly  issued  out  of  the  Supreme  Court  in  Equity, 
called  a  writ  de  lunatico  inquirendo,  bearing  date  the  26th  day 
of  November,  1869,  and  of  an  inquisition  taken  at  the  bouse  of 
Christopher  Milner,  junior,  Esq.,  Sackville,  in  the  County  of 
Westmorland,  on  the  6th  day  of  December,  1869,  it  was 
found  amongst  other  things,  that  the  Beverend  Christophtf 
Milner,  a  clerk  in  holy  orders,  at  the  time  of  taking  the  said 
inquisition  was  a  lunatic,  so  as  to  be  unfit  for  the  government 
of  himself,  or  the  management  of  his  estate  from  the  date  of 
the  said  writ ;  that  the  application  for  such  writ  was  made  by 
his  son  the  said  Christopher  Milner,  one  of  the  respondents, 
who  represented  that  the  said  Reverend  Christopher  Milner 
was  entitled  to  an  allowance  of  £100  stg.  per  annum,  payable 
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anniiaily  by  the  Society  for  the  Propagation  of  the  Gospel  in        1878 
Foreign  Parts,  and  also  to  an  annuity  of  £70  stg.,  payable  in  ~  DeVebkr 
England  out  of  property  situate  there. 

Upon  application  of  the  respondents,  (the  said  Bertha 
Agnes  DeVeber  being  a  daughter  of  the  said  Reverend  Chris- 
topher Milner,)  it  was  ordered  by  the  Court,  that  the  said 
Christopher  Milner,  junior,  who  had  obtained  the  commission 
for  enquiry  into  the  lunacy  of  the  said  Christopher  Milner 
should  shew  cause  why  the  respondents  should  not  be  allowed 
to  traverse  the  said  inquisition  so  found  as  aforesaid,  and  upon 
the  hearing  thereof  it  was  ordered  that  the  application  should 
be  discharged  with  costs  of  all  parties  to  be  paid  out  of  the 
estate  of  the  said  lunatic. 

The  Court,  upon  the  petition  of  the  said  C.  Milner,  the 
younger,  referred  the  matter  to  James  J.  Kaye,  E^q.,  a  barrister 
of  this  Court  to  report  fit  and  proper  persons  to  have  charge  of  and 
be  a  committee  of  the  estate  of  the  said  lunatic  and  what  estate 
he  had,  and  also  to  report  a  fit  and  proper  person  to  have  charge 
of  the  person  of  the  said  lunatic.  The  said  barrister  reported 
Thomas  Edwin  Oulton  and  William  Morrice,  of  Sackville,  in 
county  of  Westmorland,  were  fit  and  proper  persons  to  be  ap- 
pointed as  a  committee  of  the  estate  of  the  said  lupatic ;  and 
that  Christopher  Milner,  the  other  appellant,  son  of  the  said 
lonatic,  was  the  proper  person  to  have  charge  of  the  said 
lonatic's  person ;  and  that  the  said  Christopher  Milner,  when 
he  became  a  lunatic,  was  a  retired  missionary  of  the  Society 
for  the  propagation  of  the  Qospel  in  foreign  parts,  for  which 
they  allowed  him  £100  stg.  a  year,  payable  half-yearly ;  and 
the  lunatic  was  also  entitled  to  an  annuity  of  £70  stg.,  payable 
in  England  out  of  some  property  there ;  and  the  said  lunatic 
had  no  other  property  in  New  Brunswick.  This  report  was 
oonfirmed  on  the  7th  March,  1871.  And  the  said  Thomas 
Edwin  Oulton  and  William  Morrice  were  duly  appointed  a 
committee  of  the  estate  and  effects  of  said  Christopher  Milner, 
80  found  lunatic  within  the  Province  of  New  Brunswick,  and 
security  was  given  to  the  Crown  on  the  behalf  of  the  said  lunatic. 
And  the  said  Christopher  Milner,  junior,  was  appointed  to  have 
the  charge  and  custody  of  the  person  so  being  found  inca- 
pable of   taking  care  of  himself,  so  long  as  the  said  Court 
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should  see  fit  and  the.  lunacy  of  said  Christopher  Milner  should 
continue.  And  the  said  court  further  allowed  that  the  said 
committee  should  pay  out  of  any  estate,  which  might  come  to 
their  hands,  to  the  said  Christopher  Milner  the  sum  of  S750, 
being  money  expended  by  him  for  the  care  and  maintenance 
of  the  said  lunatic  since  the  date  of  the  said  inquisition ;  and 
the  sum  of  $700  annually  to  the  said  Christopher  Milner,  junr., 
for  the  maintenance  of  the  said  Christopher  Milner,  during  his 
lunacy,  or  until  the  further  order  of  the  Court.  And  all  costs 
were  ordered  and  decreed  to  be  paid  out  of  the  estate,  from  any 
funds  in  their  hands,  after  providing  for  the  personal  care  and 
maintenance  of  the  said  lunatic. 

The  plaintiffs  claim  they  are  entitled  to  the  costs  incurred  by 
them  in  traversing  the  inquisition,  and  made  application  to  the 
Court  below  for  a  reference  to  a  barrister,  to  report  on  the 
accounts  filed  by  the  committee  of  the  estate,  or  which  they 
ought  to  have  received.  A  report  was  made  by  the  barrister 
shewing  what  funds  had  come  to  the  hands  of  the  committee 
by  exdiange  drawn  on  London,  and  that  the  said  amounts 
were  not  more  than  enough  to  pay  the  said  Christopher  Milner 
the  sum  allowed  for  the  personal  care,  support  and  maintenance 
of  the  lunatic. 

It  also  appeared  by  the  plaintiffs'  bill,  that  they  had  brought 
an  action  at  law,  in  the  name  of  the  committee,  against  the  said 
committee  of  the  peraon,  Christopher  Milner  the  younger ;  the 
plaintiffs  alleging  that  the  said  Christopher  Milner,  junior,  had 
received  money  belonging  to  the  estate.  The  correspondaiioe 
between  the  plaintiffs,  by  their  solicitor  Mr.  Jack,  and  the 
answer  thereto,  by  the  committee  of  the  estate  by  their  solici- 
tor, are  set  out  in  the  bill  in  paragraphs  seventeen  and  eighteen. 

The  prayer  of  the  plaintiffs*  bill  is  that  the  said  Chiistopber 
Milner,  the  younger,  may  be  decreed  to  pay  to  the  committee 
of  the  estate  all  such  moneys  as  have  been  received  by  him 
from  the  said  annuities  or  otherwise,  over  and  above  the  money 
which  he  ought  to  have  received  for  his  claims  for  maintenance 
and  otherwise  against  the  estate  of  the  said  lunatic,  and  that 
the  committee  of  the  said  estate  may  be  decreed  ta  pay  to  the 
plaintiffs  the  money  so  duo  and  owing  them  for  costs,  with  the 
costs  charges  and  expenses  of  making  such  enquiries,  and  t^ 
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the  defendant  Christopher  Milner,  the  younger,  should  be  re- 
strained by  an  injunction  order  of  this  Court  from' receiving, 
collecting  or  in  any  manner  interfering  with  the  proceeds  of 
the  said  annuities  or  any  other  of  the  moneys  of  the  estate  of 
the  said  Christopher  Milner,  a  lunatic,  and  that  defendants  or 
some  of  them  pay  the  costs  of  the  suit. 

The  plaintiffs  found  these  claims  upon  the  fact  that  they 
obtained  an  order  to  be  allowed  to  set  aside  the  writ  de  lunatico 
inquirendo,  and  to  traverse  the  inquisition  thereupon  found, 
which  order  was  discharged,  and  the  Court  decided  that  the 
costs  of  all  parties  should  be  paid  out  of  the  estate. 

The  defendant,  Christopher  Milner,  made  an  affidavit  on  the 
18th  December,  1876,  setting  forth  the  facts  of  the  appellants 
having  been  sued  with  a  copy  of  the  plaintiffs'  bill,  together 
with  a  copy  of  the  commission  under  the  seal  of  the  Supreme 
Court  in  Equity,  bearing  date  the  third  day  of  January,  in  the 
34th  year  of  Her  Majesty's  reign,  granting  to  the  said  William 
Morrice  and  Thomas  E.  Oulton,  two  of  the  appellants,  for  the 
Crown,  the  custody  of  the  estate  of  the  said  Beverend  Chris- 
topher Milner,  within  the  Province  of  New  Brunswick,  from 
the  date  of  the  said  commission. 

The  commission  contains  the  following  limitations  and 
directions :  "  So  long  as  it  shall  please  us  during  the 
lunacy  of  the  said  Reverend  Christopher  Milner:  provided 
always,  that  the  said  William  Morrice  and  Thomas  E. 
Oolton,  their  executors  and  administrators,  shall  render  a  true 
account  of  the  issues,  revenues  and  profits  of  the  manor,  mes- 
soages,  lands  and  tenements,  and  of  the  goods,  chattels  and 
debts  aforesaid,  and  of  the  profits  thereof,  or  such  parts  thereof 
as  may  come  into  their  hands,  and  of  the  rest  of  the  premises, 
once  in  every  year,  at  least,  and  as-  often  as,  and  whensoever  to 
our  Supreme  Court  in  Equity  shall  seem  meet,  and  shall  obey 
keep  and  fulfil  all  and  every  the  order  or  orders  of  our  Supreme 
Court  in  Equity  made,  or  hereafter  to  be  made,  in  any  way  touch- 
ing or  concerning  the  premises,  or  any  part  thereof,  or  the 
issues  or  profits  thereof,  or  any  account  or  accounts  thereof, 
l^e  said  William  Morrice  and  Thomas  E.  Oulton  having  given 
efficient  security  to  the  Crown  as  in  such  cases  has  been 
hitherto  used."    And  by  another  commission  under  the  seal  of 
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the  Supreme  Court  in  Equity,  bearing  date  the  third  day  of 
January,  in  the  thirty  fourth  year  of  Her  Majesty's  r«gn,  on 
behalf  of  Her  Majesty,  her  heirs  and  successors,  Christopher 
Milner,  junior,  Esq. ,  had  committed  and  granted  to  him,  the 
custody  of  the  person,  tuition,  regulation  and  government  of 
the  said  Beverend  Christopher  Milner  so  long  as  it  should 
please  Her  Majesty  during  the  lunacy  of  the  said  Christopher 
Milner. 

The  learned  Judge  in  Equity  having  dischai^ged  the  role 
with  costs,  the  defendants  below  appealed  from  His  Honor's 
judgment  on  the  following  grounds : — 

1.  That  he  wrongly  decided  that  the  defendants,  committees 
of  the  estate  and  person  of  a  lunatic,  appointed  by  an  order  of 
this  Court,  were  not  oflScers  of  the  Court 

2.  That  even  if  they  were  not  officers  of  the  Court,  yet  he 
should  have  decided  that  they  held  the  estate  of  the  lunatic  in 
their  custody  for  this  Court,  and  under  the  order  of  this  Court, 
and  no  suit  by  a  third  party  either  to  compel  or  authorize  them 
to  pay  it  over  to  such  third  parties,  ought  to  be  allowed  with- 
out the  consent  and  order  of  this  Court  first  had  and  obtained. 

3.  That  the  said  committee  of  the  estate  of  the  said  lunatic 
were  custodians  of  the  assets  of  Uie  lunatic's  estate  and  any 
suit  to  affect  them  ought  not  only  to  be  denied  by  the  Court, 
but  the  lunatic  should  be  a  party. 

4.  That  the  learned  Judge  should  have  set  aside  or  stayed 
the  proceedings  in  this  suit^  and  ordered  the  bill  to  be  taken  off 
the  files,  instead  of  dismissing  the  application. 

In  considering  the  several  points  urged  as  objections  to  the 
judgment  of  the  Coui^t  below :  it  is  necessary  to  consider  the 
origin  of  the  appointment  of  a  committee  to  a  lunatic's  estate. 
The  Lord  Chancellor  in  In  re  Fitzgerald,  a  lunatic,^  says :  "  I 
have  looked  into  all  the  cases  which  have  been  cited,  and  the 
result  I  have  seen  in  the  subject,  brings  the  .case  exactly  to  the 
point  to  which  I  conceive  it  must  come,  namely:  that  the 
committee  of  the  lunatic's  estate  is  to  be  considered  in  the 
nature  of  an  officer  acting  under  the  authority,  which  by  the 
Statute  17  Ed.  2  c.  10  the  King  has  to  take  the  property  of  a 
lunatic     ♦      ♦     ♦     ♦     xhe  committee  is  considered  a  mere 

1  2  Scholes  &  Lefroy  431. 
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bailiff,  appointed  by  the  Crown,  and  under  its  control,  to  take 
charge  of  the  property,  acting  according  to  the  duty  imposed 
on  the  Crown,  and  liable  to  account  to  censure  to  punish- 
ment and  to  be  ramoved,  if  he  shall  misconduct  himself 
*  *  *  *.  But  as  the  King  is  bound  in  conscience  to 
execute  the  trust  reposed  in  him  by  statute,  he  cannot  do 
it  otherwise  than  by  a  bailiff  and  the  Chancellor,  or  person 
bdding  the  Great  Seal,  is  the  authority  to  direct  and  control 
the  authority  of  the  person  so  appointed.  The  committee  is 
like  any  other  person  in  the  situation  of  bailiff,  manager  or 
receiver.  It  might  be  when  the  estate  was  small,  the  Master 
of  the  Court  was  appointed  committee." 

By  the  Royal  Commission,  and  Instructions  to  Qovemors, 
Lieutenant  Governors  and  Commanders  in  Chief  of  the  Province, 
they  were  entrusted  with  the  care  and  commitment  of  the 
custody  of  the  person,  and  estate  of  persons  found  lunatic,  or 
of  unsoimd  mind  within  the  Province.  The  Lieutenant 
Governor  and  Commander  in  Chief  was  also  constituted 
Chancellor  within  the  Province,  the  Judges  of  the  Supreme 
Court  acting  as  assessors,  until  the  Legislature  passed  the  Act 
1  Vic  cap.  8,  appointing  a  Master  of  the  Bolls,  who  was  con- 
stituted the  responsible  adviser  and  Judge  of  the  Court  of 
Chancery,  except  in  cases  of  appeal  from  his  judgment. 

The  Act  5  Geo.  4,  cap.  9,  which  authorized  the  arresting  of, 
and  provided  for  the  safe  keeping  of  dangerous  lunatics,  care- 
fully recognized  and  provided  that  that  Act  should  not  interfere 
or  abridge  the  prerogative  of  the  Crown,  or  of  the  Chancellor 
in  taking  lunatics  under  their  protection. 

The  Crown  or  the  Chancellor  had  no  power  over  the  estate, 
but  to  take  care  of  it  for  the  lunatic  until  he  recovered  his 
mind,  until  the  Act  4,  Wm.  4.  cap.  8  was  passed,  which 
authorized  the  Governor,  Lieutenant  Governor,  or  Commander 
in  Chief,  holding  and  executing  the  office  of  Chancellor,  and 
being  entrusted  with  the  custody  of  the  person  so  found  luna- 
tic, on  the  petition  of  the  committee,  or  a  creditor,  to  order  the 
lands  of  the  lunatic  to  be  sold  or  mortgaged  for  the  payment 
of  debts,  and  to  direct  the  committee  to  execute  the  same,  and 
to  do  all  other  acts  and  things  which  may  bo  necessary  to 
effectuate  the  orders  and  directions  of  the  Chancellor,  or  as  he 
45" 
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shall  direct.  The  committee  can  only  act  under  the  directions 
and  order  of  the  Chancellor  for  the  time  or  the  power  substi- 
tuted in  the  place  of  the  Chancellor.  The  Court  of  Chancery 
was  retained  by  17  Vic.  cap.  18,  where  it  was  necessary  for  the 
transaction  of  business,  and  so  I'emained  until  the  Confederation 
Act  of  1867.  when  the  Lieutenant  Governor  ceased  to  be 
Commander  in  Chief.  All  the  power  of  the  Court  of  Chancery 
as  it  existed  in  this  Province,  was  ti-ayisferred  to  the  Supreme 
Court  by  17  Vic.  cap.  18,  and  all  records,  rolls,  recognisances 
which  were  filed  with  the  Registrar  of  the  Court  of  Chancery, 
were  transferred  to  the  Clerk  of  the  Court  on  the  Equity  side. 

After  the  British  North  America  Act  of  1867,  the  Legisla- 
ture by  32  Vic.  cap.  9,  vested  the  power  of  granting  a  com- 
mission de  lunatico  inquirendo  to  any  Judge  of  the  Supreme 
Court,  and  to  order  the  same  to  issue  under  the  seal  of  the 
Supreme  Couii,  and  all  the  proceedings  had  thereupon,  are  filed 
with  the  Clerk  of  the  Supreme  Court  in  Equity,  and  conducted 
in  the  same  manner  as  in  the  Court  of  Cliancery,  and  as  it 
existed  in  March,  1830  The  security  which  the  committee 
give,  as  also  all  bonds  taken  in  the  Supreme  Court  in  Equity 
are  to  the  Crown,  are  filed  with  the  Clerk  in  Equity,  and  are 
under  the  control  of  the  Court,  although  they  are  of  necessity 
taken  in  the  name  of  the  Crown, 

Sir  John  Romily,  M.  R,  in  DeWinton  v.  Brecon,  Mayor,  £c,^ 
where  a  garnishee  order  had  been  made  against  a  receiver,  said : 
"  It  is  clear  no  one  may  interfere  with  money  or  property  in  the 
hands  of  a  receiver,  without  the  consent  of  the  Court,  whether 
such  interference  be  with  the  receiver's  consent  or  not  The 
receiver  would  not  have  received  anything  except  under  order 
of  the  Court,  and  the  money  is  therefore  strictly  belonging  to 
the  Court  and  the  receiver  can  only  discharge  himself  by  pay- 
ing in  obedience  to  the  order  of  the  Coiut." 

In  Cooper  v.  CurweU,*  Kinder&ley,  V.  C,  says ;  "  A  receiver 
has  no  right  to  apply  the  money  which  he  receives  in  any  way 
which  he  may  choose.  Because  he  is  a  creditor,  has  he  any 
right  ex  meri  motu  to  say,  "  I  will  pay  myself  ? "  He  cannot 
apply  the  money  in  any  other  way  than  the  Court  or,  as  I 
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should  say  in  this  case,  as  the  Lord  Chancellor  may  choose  to 
direct  Whether  we  regard  the  receiver  as  the  officer  of  the 
Court  or  as  the  agent  of  the  parties  interested  in  the  estate 
he  is  one  who,  in  the  application  of  the  moneys  which  he 
receives  in  his  character  of  receiver,  has  no  option  but  to  follow 
the  directions  of  the  Couit  or  tribunal  which  appoints  him." 

In  this  case  the  committee  are  strictly  under  the  order  and 
direction  of  the  Court.  If  the  committee  were  to  be  allowed 
to  have  the  estate  frittered  away  in  defending  lawsuits,  where 
is  the  protection,  which  the  law  throws  around  the  lunatic  and 
the  property  which  belongs  to  him.  The  property  in  posses- 
sion of  the  committee  is  deemed  to  be  in  the  possession  of  the 
Court,  and  the  Court  will  not  permit  itself  to  be  made  a  suitor 
at  law  or  in  equity.  In  some  cases  where  the  estates  of  a 
lunatic  are  in  diflTerent  places,  separate  committees  may  be 
appointed  for  each  estate.  See  In  re  Rohitia!'  a  luncUic.  If 
actions  were  allowed  to  be  brought  against  them,  which  com- 
mittee, would  a  plaintiff  proceed  against  ?  All  the  authorities 
seem  to  shew  the  absurdity  of  bringing  actions  against  a  com- 
mittee. Story*  says:  "For  his  possession  is  deemed  the 
possession  of  the  Court,  and  the  Court  tvill  not  permit  itself 
to  be  made  a  suitor  at  law." 

If  the  committee  have  been  guilty  of  any  wrong  doing,  the 
Court  has  the  power  to  proceed  against  them  as  laid  down  by 
the  Lord  Chancellor  in  the  case  of  Ex  parte  Fitzgerald,  a 
lunatic,  before  referred  to  in  the  case  cited  from  Scholes  and 
Lefroy. 

But  what  has  the  committee  to  do  with  the  gratuity  which 
the  Society  for  Propagating  Knowledge  in  Foreign  Parts  allows 
the  lunatic,  unless  it  is  voluntarily  placed  in  their  hands,  or 
Ae  annuity  from  a  trust  estate  in  England.  The  commission  only 
confers  power  upon  them  in  regard  to  the  lunatic's  estate  in 
New  Brunswick.  The  letter  set  out  in  the  plaintiff's  bill,  para- 
graph 18,  from  the  committee  of  the  estate  by  their  solicitor, 
appears  briefly  and  plainly  to  state  the  facte,  and  proposes  a 
very  reasonable  proposition  to  the  plaintiffs,  having  due  regard 
to  their  duties,  and  to  have  the  claim  of  the  plaintiff  disposed  of. 
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The  bill  is  without  a  precedent  There  are  no  equities  that 
I  can  discover.  The  appeal  must  be  allowed  with  costs,  and 
I  am  of  opinion  the  appellants  are  entitled  to  their  costs  in  the 
Court  below. 

The  case  will  be  remitted  to  the  Court  below  to  carry  out 
the  order  of  this  Court. 

Wetmore,  J.  This  bill  is  filed  to  recover  or  obtain  costs 
incurred  by  the  respondents  in  opposing  the  finding,  under  a 
writ  in  the  nature  of  a  commission  de  Ivma/tico  i7iqmrend4f 
issued  In  re  Christopher  Milner,  senior,  who  was  found  and 
adjudged  to  be  a  lunatic.  The  costs  by  a  decree  dated  8ih  of 
June,  1870,  were  directed  to  be  paid  out  of  the  estate  of  the 
lunatic  l^he  custody  of  the  lunatic's  person  was  committed 
and  granted  to  the  appellant,  Christopher  Milner.  The  estate 
of  the  lunatic  was  committed  and  granted  to  the  appellants, 
Oulton  and  Morrice.  In  the  Court  granting  the  custody  of 
the  estate  the  giving  of  sufficient  security  as  in  such  cases  hath 
hitherto  been  used  is  stated  and  this  proviso  is  contained  in  it: 
Provided  always  that  the  said  'W.lliam  Morrice  and  Thomas  £. 
Oulton,  their  executors  &c.,  shall  render  a  true  aceount  of  the 
issues,  revenues  and  profits  of  the  manors,  messuages,  lands,  teoe- 
ments  and  of  the  goods,  &c.,  &c.,  as  may  come  to  their  hands; 
and  of  the  premises  once  in  every  year  at  least,  and  as  often  ss 
and  whensoever  to  our  Supreme  Court  in  Equity  shall  seem 
meet,  and  shall  obey  keep  and  fulfil  all  and  eveiy  the  order  or 
orders  by  oui*  Supreme  Court  in  Equity  made  or  hereafter  to 
be  made  anyway  touching  or  concerning  the  premises  or  any 
part  theiieof,  or  the  fees  or  profits  thereof,  or  any  account  or 
accounts  thereof. 

The  sixteenth  paragraph  of  the  bill  is  as  follows : 

That  the  said  Christopher  Milner  the  younger,  under  pretence  of 
getting  into  his  hands  money  for  the  maintenance  and  support  of  the 
said  lunatic,  has  not  only  procured  and  obtained  from  the  committei 
of  the  estate  of  the  said  lunatic  large  sums  of  money,  but  has  also 
received  large  sums  of  money,  being  the  property  of  the  said  lunatic, 
arising  from  the  annuity  of  thirty-five  pounds  sterling,  amoimting  in 
all  to  much  more  money  than  he  is  entitled  to  receive  from  the  estate 
of  the  said  lunatic  under  the  said  order  or  otherwise  howsoever,  and  has 
hindered  and  prevented  the  said  moneys  from  coming  to  the  hands  of 
the  committee  of  the  est{^^  to  whon)  the  Sftme  ou|^t  to  have  cods 
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and  by  whom  the  same  might  and  ought  to  have  been  administered 
according  to  law,  and  bj  means  thereof  the  plaintiff  have  been 
iuodered  and  prevented  from  receiving  from  the  committee  of  the 
estate  of  the  said  lunatic,  and  the  committee  of  the  estate  have  been 
hindered  and  prevented  from  paying  to  the  plaintiffs  the  moneys  so  due 
lod  owing  to  them,  and  have  been  unable  to  obtain  payment  of  any- 
put  of  the  moneys  so  due  and  owing  to  them,  and  have  been  obliged 
to  pay,  lay  out,  and  expend  a  laige  sum  of  money  in  passing  the  said 
acooant  and  in  the  necessary  attendances  and  pix}curing  witnesses 
before  the  said  barrister. 

And  the  bill  prays  as  follows : 

The  plaintiffs  therefore  pray  that  the  defendant  Christopher  Milner 
the  younger,  may  be  decreed  to  pay  to  the  committee  of  the  estate  all 
Mcb  moneys  as  have  been  received  by  him  from  the  proceeds  of  the 
said  annuities  or  otherwise  over  and  above  the  money  which  he  ought 
to  have  received  for  his  claims  for  maintenance  and  otherwise 
against  the  estate  of  the  said  lunatic,  and  that  the  committee  of  the 
estate  may  be  decreed  to  pay  the  plaintiff  the  money  so  due  and 
owing  to  them  for  costs,  with  the  costs,  charges  and  expenses  of  making 
Bodi  enquiries,  and  that  the  defendant  Christopher  Milner  the  yoimger, 
should  be  restrained  by  the  injunction  order  of  this  Court  from 
receiving,  oollecting  or  in  any  maniier  interfering  with  the  proceeds  of 
the  ttid  umuities  or  any  otilier  of  the  mon^s  of  the  estate  of  the  said 
(3inttoidier  Milner,  a  lunatic,  and  that  the  defendants  or  some  of  them 
■hoold  pay  to  the  plaintifis  ihe  costs  of  this  suit,  and  for  these 
porpoees  that  all  directions  should  be  given  and  accoimts  taken. 

Application  was  made  for  and  a  rule  obtained  requiring  the 
i^eqxmdents  to  shew  cause  why  the  proceedings  in  this  cause 
should  not  be  stayed  or  set  aside  and  the  bill  taken  off  the  files 
with  costs.  Dan.  Ch.  Prac.  (Ed.  1871)  311.  This  application 
^tt  opposed  and  dismissed  with  costs.  The  grounds  of  appeal 
tre  that  the  learned  Judge  wrongly  decided  that  the  defendants, 
coounittees  of  the  estate  and  person  of  the  lunatic,  appointed 
hy  an  order  of  the  Court,  were  not  officers  of  the  Court  appoint- 
ing ihem ;  and  even  if  they  were  not  officers  of  the  Court  the 
lewned  Judge  should  have  decided  that  they  held  the  estate  of 
tbe  lunatic  in  their  custody  for  this  Court  and  under  the  orders 
rf  this  Court  and  no  suit  by  any  third  party,  either  to  compel 
or  authoriae  them  to  pay  it  over  to  such  third  parties,  ought  to 
^  allowed  without  the  consent  and  order  of  this  Court  first 
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had  and  obtained  ;  that  as  the  said  committee  of  the  estate  of 
the  said  lunatic  were  custodians  of  the  assets  of  the  lunatic's 
estate  any  suit  to  affect  them  ought  not  only  to  be  directed  by  the 
Court  but  the  lunatic  should  be  a  party.  The  commission  of 
the  committee  of  the  estate  provides  for  the  entire  control  of 
the  estate  by  the  Court.  The  committee  have  not  control  of  a 
cent's  worth  of  the  estate  and  cannot  dispose  of  it  except  by 
the  decree  or  order  of  the  Court  it,  therefore,  appears  to  me  it 
would  be  very  hard  if  the  respondents,  as  prayed,  could  obtain 
a  decree  that  the  appellants  should  pay  to  the  respondents  out 
of  moneys  of  the  estate  (and  over  which  moneys  they  have 
no  control)  the  money  due  and  owing  to  them  for  costs  with 
the  costs,  charges  and  expenses,  of  making  such  enquiries,  and 
that  Milner  should  be  restrained  by  injunction  order  of  this 
court  from  receiving,  collecting,  or  in  any  manner  interfering 
with  the  proceeds  of  annuities  or  any  other  the  ononeya  of  the 
estate ;  the  latter  in  the  face  of  a  decree,  as  appears  in  the  bill, 
that  certain  moneys  are  to  be  paid  him.  And  if  Milner  is  not 
to  receive  any  moneys  of  the  estate,  what  is  to  become  of  the 
lunatic  ?    How  is  he  to  be  supported  ? 

The  view  expressed  by  the  appellants*  counsel,  to  my  mind, 
is  very  reasonable.  That  the  committee  of  the  estate  and  of 
the  person  are  officers  or  appointees  of  the  Court,  the  former 
under  security  to  obey  the  orders  of  the  Court,  and  as  such, 
entirely  under  the  control  of  the  Court.  The  Court  has  full 
power  to  protect  such  officers  or  appointees;  and  also  the 
lunatic's  estate,  which  is  entirely  under  the  legal  disposition  of 
the  Court,  and  while  it  has  power  to  protect  its  officers  and 
estate,  it  has  full  power  to  direct  the  disposition  of  the  estate, 
and  to  compel  its  officers  or  appointees  to  discharge  tiieir 
respective  duties,  and  to  complete  and  carry  out  just  such 
orders  respecting  the  disposition  of  the  estate  as  the  Court 
may  make,  and  the  security  given  by  the  committee  of  the 
estate  in  my  opinion,  is  responsible  for  the  due  carrying  out  of 
such  orders.  I  cannot  sec  what  difference  it  can  possibly  make 
whether  the  security  is  given  to  the  Court  or  the  Crown ;  in 
any  case  it  is  given  for  a  particular  purpose  which  purpose 
can  be  accomplished  under  the  order  of  the  Court  however  the 
security  may  be  given.     The  Court  if  it  has  power  to  prevent 
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it,  should  not  allow  the  officer  to  be  sued  unless  for  sufficient 
reason,  and  the  sufficiency  of  the  reason  sliould  be  pronounced 
upon  by  the  Court  before  any  proceedings  should  be  permitted 
to  be  taken.  The  cases  cited  on  argument  of  the  appeal 
clearly  shew  that  proceedings  against  officers  of  the  Court  have 
been  stayed  in  sui£s  brought  in  Courts  other  than  those  of 
which  the  defendants  were  the  appointees,  and  'if  the  Court 
will  protect  its  officers  against  proceedings  being  taken  against 
them  in  other  Courts  a  fortiori,  it  should  prevent  suits  being 
brought  in  the  Court  without  permission  of  the  Court  of  which 
the  defendants  are  appointees,  where  it  has  the  immediate 
control  of  such  persons  and  can  compel  the  doing  of  what  is 
right  by  a  mere  order  and  without  the  necessity  of  any  suit. 
I  think  this  appeal  must  be  sustained  and  the  decree  in  the 
Court  below  reversed,  and  that  the  plaintiffs  bill  in  the  Court 
below  should  be  ordered  to  be  taken  off  the  files,  the  suit 
having  been  commenced  without  the  permission^of  the  Court, 
and  that  the  appellants  should  have  their  costs  in  the  Court 
below,  and  also  their  costs  of  appeal. 

Duff,  J.  This  is  a  bill  in  Equity  filed  against  the  commit- 
tees of  the  estate  and  of  the  person  of  Christopher  Milner,  a 
lunatic. 

An  order  nisi  was  obtained  for  the  respondents — the  plain- 
tiflfe  below — to  show  cause  why  their  bill  should  not  be  removed 
from  the  files  of  the  Court,  which  was  argued  before  me  at 
the  Equity  Sittings  on  Tuesday,  30th  January,  1877,  when  I 
discharged  the  order. 

The  only  ground  for  removing  the  bill  from  the  files  taken 
before  me  on  the  argument,  was  that  no  leave  of  the  Court 
had  been  obtained  to  file  it ;  that  the  defendants  were  officers 
of  the  Court,  and  that  no  bill  could  be  filed  against  them 
without  first  obtaining  such  leave.  And  in  support  of  this 
proposition,  Chcdie  v.  Pickering ;'  In  re  Burke ;'  2  Daniel  Ch. 
Pr.  (Ed.  1871)  p.  1757 ;  and  15  Simons  p.  479  were  cited. 

This  is  an  appeal  from  my  judgment  at  the  January  Sittings. 
It  was  argued  before  my  brothers  Weldon,  Wetmore  and 
myself  last  Trinity  Term.     The  same  ground  was  urged 
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support  of  the  appeal  which  was  dismissed  before  me  in  the 
Court  below ;  and  it  was  also  contended  that  the  lunatic 
himself  should  have  been  made  a  party  to  the  suit  My  tiro 
learned  brethren — being  a  majority  of  the  Court  who  heard 
the  argument — Shaving  arrived  at  the  conclusion  that  the 
appeal  should  be  allowed,  it  is  of  little*  consequence  what 
opinion  I  may  entertain  on  the  subject.  I  still  entertain  the 
opinion,  however,  that  the  conclusion  at  which  I  arrived  in 
the  Court  below,  was  a  correct  one:  although  after  having 
heard  the  arguments  on  the  appeal,  the  reasons  for  it,  wtiA  I 
.then  gave,  are  not  entirely  satis&ctory  to  me. 

The  question — ^and  the  only  question  before  the  Court—is 
whether  the  bill  in  this  cause  should  be  removed  from  the 
files :  not  whether  it  is  demurrable  or  otherwise  open  to 
objection  in  point  of  form,  and  whether  or  not  it  must  be 
removed  because  the  defendants,  or  some  of  them  are  oflkials 
of  the  Court  of  Equity,  to  whom  the  Court  has  entrusted  the 
custody  of  the  lunatic's  estate,  and  the  leave  of  the  Court  has 
not  been  obtained  before  filing  it.  No  precedent  or  authoritj 
however  has  been  cited  for  such  a  proposition.  All  the  ctaes 
referred  to  are  those  in  which  actions  at  law  were  brought  or 
threatened.  And  I  can  well  understand  that  there  might  be 
good  reason  why  the  leave  of  the  Court  should  sometimes  be 
required  before  commencing  an  action  at  law  against  its 
officers,  or  before  bringing  an  action  upon  their  recognisances, 
which  would  have  no  existence  when  the  proceedu^  are 
instituted  in  the  Court  of  Equity  itself.  That  is  the  tribanal 
specially  constituted  for  the  adjustment  and  settlement  d 
equitable  rights ;  and  it  is  a  startling  proposition  to  my  mind 
to  be  told  that  a  person  who  believes  himself  entitled  to 
equitable  relief  cannot  avail  himself  of  the  ordinary  prooesB  of 
that  Court  to  obtain  it,  when  the  person  at  whose  hands  be 
seeks  it  happens  to  be  its  officer,  receiver  or  oommitlee,  as 
the  case  may  be,  until  he  first  obtains  permission  to  do  sa 

The  bill  in  Chancery  is  only  a  petition  presented  to  the 
Court,  praying  for  relief.  Why  should  not  any  suitor  who 
claims  to  be  entitled  to  it,  present  a  petition,  setting  forth  a 
statement  of  the  facts  out  of  which  he  alleges  his  title  to  the 
relief  in  question,  arises  and  praying  that  the  Court  might 
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gnwt  such  relief  to  him.     The  officers,  and  the  fund  and  the       187S 
di^)08ition  of  it,  and  the  costs,  are  all  under  the  control  of  the     DkVsbui 
Court;  and  not  one  dollar  of  the  funds  can  be  appropriated  for     ^  ^^ 
costs  without  the  permission  of  the  Court.     If  the  petition  or 
bill  is  informal  it  may  be  amended,  or  if  it  shows  no  equity  or 
right  to  the  relief  asked  for,  it  is  demurrable ;  but  I  find  no 
authority  for  ordering  it  to  be  taken  from  the  files. 

I  am  inclined  to  think  that  the  lunatic  himself  should  have 
been  made  a  party  to  the  bill,  but  the  omission  to  make  him  a 
party  is  no  ground  for  making  the  order  sought  for. 

Allen,  C.  J.,  and  Fisher,  J.,  took  no  part. 

Appeal  (Mowed  with  costs  of  appeal 
and  costs  of  proceedings  in  the 
Court  beloiv. 


WHITTIMORE  et  al  v.  HERBERT. 

Garnishee  proceedings  —  Attaching  order — Affidavit  to  set 
aside — Eotu  entitled — Affidavit  for  attaching  order — 
Setting  out  cause  of  action  in — Order  not  good  for  cause 
not  set  out  in  affidavit — Whetlier  in  auction  of  indebitatus 
assumpsit  for  work  and  labor  plaintiff  could  recover  on  a 
special  agreement — Debts  depending  upon  a  contingency 
— Where  debt  sworn  to  is  beyond  tlie  jurisdiction  of  tJie 
County  Court  Judge  the  attaching  order  is  a  proceeding 
in  (lie  CouH  having  juinsdiction — Power  of  Court  to  vary 
or  set  aside — Will  be  exercised  when  order  obtained  or 
used  against  good  faith. 

An  affidaivit  lued  by  the  delandant  in  an  application  to  set  aaide  or  var^  a 
fiarniahee  order  was  entitled  "  William  H.  Whittimore  and  Isaac  Hurd  plain- 
llffii,  and  Edward  Herbert  defendant."  It  waa  contended  that  it  snonld 
have  been  entitled  "  William  H.  Whittimore  and  laaac  Hurd,  primary 
cnsditors,  Edward  Herbert  primary  debtor,  and  Sears  and  McLellan  gar' 
niahees"  and  the  first  section  of  chapter  43,  Con.  Stat,  was  relied  upon. 

HtU^  That  the  affidavit  was  properly  entitied,  that  the  first  section  of  chapter  49 
does  not  relate  to  procedure,  and  that  there  is  no  necessity  for  changing 
the  title  of  the  cause  until  summons  (D)  is  issued  against  the  garnishee  under 
the  tenth  section. 

In  an  affidavit  for  a  garnishee  order  the  cause  of  action  must  be  stated  with 
sufficient  particularity  to  enable  the  Judge  to  decide  intelli^^ently  whether  it 
is  a  case  in  which  an  attachment  might  issue  or  not,  and  with  such  certainty 
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as  would  subject  the  plaintiff  to  an  indictment  for  perjury  if  the  statement 
of  it  should  be  untrue. 

The  plaintiffs  by  their  agreement  had  covenanted  and  agreed  to  do  for  |SE,500 
certain  work  for  the  defendant,  who  was  under  contract  with  S.  to  build  a 
row  of  dwellings,  the  work  to  be  finished  by  a  day  therein  fixed,  and  with 
leave  to  the  defendant  in  case  the  work  did  not  progress  satisfskdorily,  to 
enter  upon  the  work  and  complete  it,  charging  the  cost  thereof  against  the 
contract  price,  and  it  was  thereby  understood  tnat  such  entering  and  taking 
possession  of  the  work  should  not  in  any  way  effect  the  contract  or  be  con- 
strued as  a  waiver  thereof,  or  as  an  acceptance  of  the  work  done.     The 
work  was  not  completed  at  the  time  fixed,  and  after  notice,  the  defendant 
took  possession  of  tne  work  and  continued  it.    The  plaintiffs  had  been  paid 
in  part,  for  part  of  the  amount  of  the  contract  price  the  defendant  had^  ac* 
cepted  orders,  and  the  latter  had  been  served  with  garnishee  orders  snfficient 
to  coVer  any  balance  on  account  of  work  done.    The  plaintiffs  applied  for  a 
garnishee  order  upon  an  affidavit,  in  which  the  cause  of  action  was  set  forth 
as  follows:  **A  sum  of  $2,223.57  for  work  and  labor  done  and  performed, 
and  materials  proWded  by  the  plaintiffs  for  the  defendant  and  at  his  request" 
The  County  Court  Judse  granted  the  order  and  it  was  served  upon  o.  and 
on  the  defendant's  banker.     The  defendant  claimed  there  was  nothing  due. 
On  an  application  to  set  aside  or  vary  the  garnishee  order  it  was  held  that 
under  the  facts  disclosed,  the  plaintiflb  could  not  sustain  an  action  of  mdebi' 
tatus  assumpaU  for  work  and  labor ;  that  they  ought  not  to  be  allowed  to  iasne 
an  attaching  order  for  one  cause  of  action  and  recover  upon  another,  and  the 
garnishee  onler  was  accordingly  set  aside. 

A  plaintiff  cannot  garnishee  moneys  not  due  absolutely  to  the  primary  debtor, 
but  denending  upon  a  contingency. 

Where  tne  amount  sworn  to  m  an  affidavit  for  an  attar^in|;  order  is  beyond 
the  jurisdiction  of  a  County  Court  Judge  and  the  affidavit  is  sufficient^  he 
has  no  discretion  in  the  matter,  but  must  issue  the  order  in  the  prescribed 
form.  When  the  order  has  been  granted,  his  special  authority  has  been 
spent,  and  the  order  becomes  part  of  the  proceedings  in  the  donrt  having 
jurisdiction,  and  they  have  the  same  inherent  power  to  deal  with  it  that  they 
have  to  deal  with  any  other  process  or  proceeding  in  the  Court. 

The  Court  will  not  allow  its  process  to  oe  used  against  good  faith,  and  where 
it  appears  that  an  attaching  order  is  used  for  the  purpose  of  harassing  or 
embarrassing  the  primary  debtor,  and  not  bona  Jidt  ana  for  the  purpose  of 
securing  the  debt,  the  Court  wHl  vaiy  it,  or  set  it  aside. 


This  was  an  application  on  the  part  of  the  defendant  to  set 
aside  or  vary  an  order  made  by  Mr.  Justice  Watters  to  gar- 
nishee the  debts  due  to  the  defendant.  It  was  made  to  Mr. 
Justice  Duff  at  Chambers,  and  by  him  referred  to  the  Court 
The  application  was  made  under  chapter  43  of  the  Consoli- 
dated Statutes,  section  30,  which  provides  that  "  Where,  under 
this  chapter  any  other  proceeding  may  in  the  opinion  of  tbe 
Judge,  be  necessary  to  enable  the  primary  creditor  to  perfect 
his  remedy  against  the  garnishee,  or  to  protect  the  interest  of 
the  primary  debtor  or  garnishee,  he  may  from  time  to  time 
make  such  order  or  orders  and  give  such  directions  as  he  may 
deem  best  fitted  to  secure  such  results." 

The  facts  of  the  case  and  the  grounds  taken  and  uiged  by 
the  counsel  who  argued  the  case  are  stated  fully  in  the  judg- 
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ment  of  Mr.  Justice  Duff,  which  was  read  by  the  Chief  Justice,         1S7S 

Oct.  10,  1878.     A,  A.  Stockton  was  heard  in  support  of  the  WmmMOR^ 
ai^lication,  and  W,  B.  Wallace,  contra.  ». 

The  following  judgments  were  now  delivered :  KEitBEar, 

Allen,  C.  J.  This  was  an  application  inad^  to  me  at  Chambeiii 
to  set  aside  or  vary  an  order  made  by  Mr.  Justice  Watters  to 
garnishee  the  debts  due  the  defendant,  and  which  I  directed  to 
be  put  upon  the  motion  paper  of  this  Term. 

The  order  of  Mr.  Justice  Watters  was  made  under  the  10th 
aectioki  of  chapter  43  of  the  Consolidated  Statutes,  upon  an 
affidavit  which  set  forth  the  cause  of  action  as  follows : 
**  A  sum  of  82,223.57  for  work  and  labor  done  and  performed, 
and  materials  provided  by  the  plaintiffs  for  the  defendant,  and 
at  his  request:"  The  whole  of  which  sum  it  was  swora,  re» 
mained  unpaid  and  unsatisfied. 

The  application  for  a  summons  was  made  to  me  under  the 
30th  section  of  chapter  43,  "to  protect  the  interest  of  the 
primary  debtor."  And  also  upon  the  ground  that  on  the  facts 
disclosed  in  the  defendant's  affidavit,  the  obtaining  of  the 
order  by  the  plaintifts,  was  an  abuse  of  the  process  of  this 
Court,  which  the  Court  has  inherent  authority  to  notice  and 
to  rectify. 

The  defendant  in  his  affidavit,  denies  the  alleged  indebted- 
ness to  the  plaintiffs,  and  sets  forth,  amongst  other  things,  that 
he  never  had  any  dealings  with  them  except  under  a  written 
agreement,  a  copy  of  which  he  annexes. 

By  this  agreement  the  plaintiffs  covenanted  and  agreed  with 
the  defendant  that,  in  consideration  of  $2,500  to  be  paid  to 
them  by  the  defendant  in  the  manner  therein  mentioned,  they 
would  well  and  sufficiently  erect,  finish  and  deliver  all  mason 
work,  and  do  all  excavating  in  connection  with,  and  belonging 
to  a  row  of  six  dwelling  houses  for  John  Sears,  situated  in  St, 
James  street,  and  then  under  contract  to  the  defendant ;  and 
do  all  such  work  in  the  manner  therein  described,  and  finish 
and  complete  the  same  on  or  before  the  2nd  September,  1878, 
By  a  memorandum  at  the  foot  of  the  agreement,  as  appears  by 

^  This  judgment  was  prepared  by  Mr;  Justice  Duff,  who  was  obliged  to  leave 
Fredericton  that  day,  before  judgment  was  given.  Jt  was  read  by  the  Chief 
Jvfkioe  who  concurred  therein. 
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^87^  the  copy  annexed  to  the  defendant's  affidavit,  the  plastering 
Whittimore  was  excepted  from  the  mason  work  to  be  done  by  the  p]ainti£^ 
And  it  was  thereby  agreed  that  should  the  plainti&,  at  any 
time  durings  the  pi'ogress  of  the  work,  refuse  or  neglect  to 
supply  a  sufficiency^  of  material  or  wprkmen,  or  cause  any  un- 
reasonable neglect  or  suspension  of  the  work,  or  refuse  to 
comply  with  any  of  the  articles  of  that  agreement,  the  defend- 
ant should  have  the  right  and  power  to  enter  upon  and  take 
possession  of  the  premises  and  provide  materials  and  workmen 
sufficient  to  finish  the  said  work,  after  giving  four  hours  notice 
in  writing ;  and  that  entering  in  and  taking  poeaession  of  the 
premises,  or  any  part  thereof,  at  any  time,  ahmdd  not  in  any 
way  affect  or  make  void  the  contract,  or  he  conMrued  or  taken 
as  an  acceptance  of  the  contract  or  the  work  done,  or  as  a 
ivaiver  of  the  contract. 

The  affidavit  of  the  defendant  further  states  that  the  plain- 
tiffs entered  upon  the  work'  under  the  contract,  and  tiiat  he 
had  paid  them  on  account  of  it  $655  ;  had  become  req)ODsifaleto 
pay  $450  for  bricks  for  them,  and  had  accepted  an  order  for 
$515  or  thereabouts,  payable  in  case  that  amount  should  be  in 
his  hands  when  the  plaintifis  should  have  finished  the  work. 
And  that,  in  addition  to  these  sums  which  he  had  paid,  and 
for  which  he  had  became  responsible,  if  he  should  have  any 
moneys  in  his  hands  owing  to  the  plaintiffs  they  were  covered 
by  two  garnishee  orders,  in  actions  against  the  plaintiffs  with 
which  he  had  been  served  before  this  suit  was  brought ;  one 
by  John  D.  Devoe  for  $107,  the  other  by  Ajrthur  Fletcher  for 
$600.  And  in  the  latter  action,  the  plaintiff's  att<iisey,  Mr. 
Wallace,  is  attorney  for  Fletcher. 

It  further  appears  from  the  defendant's  affidavit,  that  Ae 
plaintifis  did  not  complete  the  work  under  their  contr^,  on 
the  2nd  September,  and  that  they  have  not  yet  done  so. 

The  defendant  also  states  that  his  contract  with  Mr.  Seais 
for  erecting  the  buildings,  upon  which  the  work  under  tke 
plaintiffs  contract  wa^s  to  be  be  done,  amounted  to  $18,000; 
and  it  involves  a  large  weekly  outlay  for  wages  and  materials; 
that  the  garnishee  order  in  this  case,  has  been  served,  not  <mly 
upon  Mr.  Sears,  but  also  upon  Messrs.  McLellan  &  Co.,  the 
defendant's  bankers,  whereby  all  his  funds  are  gendered  ^« 
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available,  and  that  the  oonsoquencc  to  him  will  be  diaaHtrous,        1878 

unless  he  ean  obtain  relief.  Wuittimo&k 

Oa  the  return  of  the  summons  which  I  gi-anted,  the  plain-  ^^  ^« 
tif^'  counsel  took  a  preliminary  objection  to  the  defendant's 
affidavit  He  objected  to  its  being  read,  on  the  ground  that 
it  was  not  properly  entitled.  It  was  entitled  "  William  H. 
Wbittimore  and  Isaac  Hard  plaintiffs,  and  Edward  Herbert, 
defendant."  He  contended  that  it  should  have  been  entitled 
"  William  H.  Whittimore  and  Isaac  Hurd,  primary  creditor, 
Edward  Herbert,  primary  debtor,  and  Sears  and  McLellau 
Garnishees ;"  and  he  cited  the  first  section  of  the  Garnishee 
Act  in  support  of  his  contention. 

I  thought  then  that  there  was  nothing  in  that  objection,  and 
I  remain  of  the  same  opinion  still.  No  new  parties  are  added, 
and  I  see  no  necessity  for  changing  the  title  of  the  cause  until 
the  summons  (D.)  is  issued  against  the  garnishees  under  the 
tenth  section.  The  first  section  of  the  Act  does  not  relate  to 
the  procedure  under  it. 

After  having  taken  that  objection  he  next  shewed  cause 
on  a  number  of  affidavits,  entering  into  a  variety  of  details 
with  reference  to  the  work  which  the  plaintifis  were  doing 
under  their  contract,  and  with  regard  to  disputes  which  had 
arisen  between  the  plaintiffs  and  the  defendant  and  Mr.  Sears, 
concerning  what  the  former  claimed  to  be  extra  work.  There 
was  no  affidavit  from  the  plaintiff,  Hurd,  but  there  was  one 
from  Whittimore,  in  which,  although  the  defendants'  affidavit 
is  contradicted  in  some  respects,  its  truth,  in  nearly  all  the 
important  points  is  Admitted,  and  in  some  particulars  confirmed 
and  attested  to.  Whittimore's  affidavit  expressly  confirms  the 
defendant's  statement  that  the  plaintiffs  entered  into  the  con- 
tract with  him,  the  copy  of  which  is  annexed  to  his  affidavit. 

Involved  in  this  admission  of  Whittimore's  are  the  facts :  1. 
That  the  price  which  the  plaintiffs  were  to  be  paid  for  the 
work  under  the  contract  was  $2,500;  2.  That  the  contract 
was  to  be  performed  by  the  2nd  of  September,  and  that,  if 
during  the  progress  of  the  work,  even  before  that  day,  the 
plaintifis  neglected  to  supply  a  sufficiency  of  materials  or 
workmen,  or  caused  any  unreasonable  suspension  of  the  work, 
the  defendant  could  enter  and  take  charge  of  the  work  upon 
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^878.  giving  four  hours  notice ;  3.  That  the  expense  of  finishing  the 
Whittimore  work,  in  case  the  defendant  should  so  enter,  should  he  de- 
ducted from  the  contract  price ;  4.  The  act  of  the  defendant 
in  taking  possession  at  any  time,  should  in  no  way  affect  the 
contract,  or  be  construed  either  as  an  acceptance  or  a  waiver  of 
it,  or  as  an  acceptance  of  the  work  done. 

Whittimore  also  admits  in  his  aflBdavit,  that  the  plaintift 
did  not  perform  their  contract  by  the  2nd  of  September,  and 
that  they  had  not  performed  it  when  this  action  was  com- 
menced. He  annexed  to  his  affidavit  a  copy  of  a  notioe,  the 
original  of  which  he  swears  that  the  plaintiffs  received  from 
the  defendant  about  the  13th  September.  And  the  defendant 
it  appears,  thereby  notified  the  plaintiff,  that  according  to  the 
terms  of,  their  agreement  they  were  ten  days  behind  time,  and 
that  there  was  not  then  a  sufficiency  either  of  men  or  materials 
on  the  work  to  finish  it  within  a  reasonable  time,  and  he 
thereby  also  informed  them,  that  after  the  expiration  of  four 
hours  from  the  service  thereof,  he  would  provide  men  and 
materials  to  forward  the  work,  withovi  giving  them  further 
notice.  It  appears  from  the  affidavit  read  on  behalf  of  tiie 
plaintiffs,  that  he  allowed  them  to  remain  on  the  work  until 
the  19th  of  September,  when  he  dismissed  them ;  but  it  would 
seem  from  the  affidavit  of  John  D.  Devoe,  that  he  had  ordered 
materials  for  it  before  that  day. 

It  is  not  very  clearly  shewn  by  any  of  the  affidavits,  what 
progress  the  plaintiffs  had  made  on  the  work  under  the  con* 
tract,  but  it  might  be  inferred  from  Whittimore's  affidavit,  thai 
it  was  not  much  more  than  half  done  when  the  defendant 
took  charge  of  it.  On  the  morning  of  the  19th  of  September, 
he  says  they  caine  to  the  fourth  hoxiae,  and  be  describes  the 
dispute  which  he  alleges  then  arose  immiediaidy  about  the 
pipes  which  he  was  laying  in  the  cellar  of  that  house,  and 
which  resulted  in  his^being  ordered  off  the  work. 

Whittimore,  whilst  he  denies  that  the  defendant  had  became 
responsible  to  pay  $450  for  the  plaintiffs  for  bricks,  admits 
that  there  had  been  a  payment  of  S520  in  cashj  and  tiiat 
against  their  claim  as  sworn  to,  was  the  amount  of  two  orden 
which  they  had  drawn  on  the  defendant  for  $615,  and  that 
besides  these  charges  against  it,  the  residue  of  the  defendant's 
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indebtedness  to  the  plaintiffs,  if  any,  was  covered  by  the  two        1878 
garnishee    orders    mentioned    in    the    defendant's    affidavit,  Whittimobis 
amounting  to  $707.    It  will  be  observed  that  he  does  not  v, 

eontradict  the  defendants  positive  statement  of  having?  paid    ^erbkit. 
the  plaintiffs  $655,  otherwise  than  by  saying  that  he  did  not 
pay  them  that  sum  in  cash. 

Finally,  he  swears  that  the  whole  account  of  the  plaintiffs' 
claim  for  work  and  materials  was  82,743.^7,  and  that  after 
deducting  the  cash  payment  of  $520,  it  left  a  balance  of 
$2,223.57  due  them. 

These  are  the  facts  disclosed  by  the  affidavits,  so  far  as  it  is 
necessary  to  refer  to  them  for  the  purpose  of  this  motion.  And, 
on  these  facts,  I  think  that  the  order  of  Mr.  Justice  Wattera 
should  be  set  aside  with  costs ;  to  include  the  cost  of  this 
motion,  and  also  those  of  the  summons  and  argument  before 
me. 

It  has  been  attempted  to  treat  this  as  if  it  were  a  motion  to 
relieve  bail  under  t^^  Imperial  Statute  1  and  2  Vic,  cap.  110; 
and  Bums  v.  Chapman^  was  cited  as  an  authority  to  show 
that  it  was  not  necessary,  in  the  affidavit  on  which  the  applica^ 
tion  for  the  order  was  made,  to  set  forth  the  true  cause  of 
action.  That  case  does  not  apply.  The  Statute  1  and  2  Vic, 
cap.  110,  under  which  the  arrest  in  that  case  was  made, 
abolished  imprisonment  for  debt  in  England,  except  in  cases 
where  it  was  made  to  appear  to  the  satisfaction  of  a  judge  that 
the  defendant  was  about  to  leave  the  country  and  that  the 
debt  and  damages  amounted  to  £20  and  upwards.  If  these  two 
facts  were  made  apparent,  viz.,  that  the  defendant  owed  the 
£20  and  upwards,  and  that  he  was  about  to  leave  the  countiy, 
then  the  former  could  be  held  to  bail  for  any  cause  of  action, 
whether  it  was  for  debt  or  damages.  The  provisions  of  the 
Garnishee  Act  are  very  different. 

It  is  true  that  the  10th  section  in  t^rms,  only  requires  that 
the  affidavit  shall  set  forth  the  '' plaintiff's  daim"  together 
with  what  is  required  by  the  3rd  section  to  be  stated,  in  case  of 
a  judgment,  except  the  statement  of  the  judgment  itself. 
But  the  purview  of  the  Statute  shews  that  the  word  "  claim  '* 
in  that  section  must  be  regarded  as  the  equivalent  of  the 
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1878 words  "  cause  of  action."    By  the  first  section,  the  application 

Whittimore  of  the  garnishee  process  is  confined  to  actions,  in  which  the 
"  cause  of  action  "  is  such  as  an  attachment  might  be  obtained 
for."  And  the  attachment  law  is  only  applicable  "to  any 
cause  of  action  upon  a  contract  in  the  cases  "  therein  provided. 
Consolidated  Statutes,  cap.  42,  sec.  1.  The  certainty  required 
in  stating  the  cause  of  action  in  afiidavits  under  that  chapter 
— with  which  chapter  43  becomes  in  pari  materia  by  the 
reference  to  it  in  section  1  of  the  latter — ^is  illustiated  by 
a  number  of  decisions  in  this  Court.  Vide  Nichohan  v. 
Nowlin^  Davidson  v.  CfConneU^  Oclding  v.  Waterhou^e,^ 
Mitchell  V.  McMichaeV 

Without  deciding  that  these  cases  are  authorities  in  all 
respects  under  cap.  43,  and  without  saying  to  what  extent  the 
language  of  cap.  42  should  be  read,  as  incorporated  in  it,  or  as 
explaining  it,  beyond  question  the  cause  of  action  mast  be 
stated  in  the  affidavit  used  on  an  application  for  a  garnishee 
order  under  the  former,  with  sufficient  particularity  to  enable 
the  judg^  to  decide,  intelligently,  whether  it  is  such  a  one  as  i» 
provided  for  in  cap.  42,  and  with  such  certainty  as  woald 
subject  the  plaintifi*to  an  indictment  for  peijury  if  the  statement 
of  it  should  be  untrue.  A  plaintifl*  must  not  be  allowed  to  garni- 
shee the  debts  owing  to  the  man  he  sues,  upon  an  affidavit  of  odc 
cause  of  action,  and  then  be  permitted  to  recover  on  another, 
and  possibly  one  to  which  the  law  never  intended  the  garnishee 
process  to  apply  at  all. 

The  affidavit,  upon  which  the  plaintiff  obtained  the  order  in 
this  case,  is  in  the  ordinary  form  of  an  affidavit  for  work  and 
labor  and  materials  provided.  And,  according  to  Whittimore's 
affidavit,  used  on  shewing  cause,  the  sum  sworn  to  covered  all 
the  work  alleged  to  have  been  done,  and  all  the  materials  pro- 
vided, as  well  under  the  contract,  as  for  extras. 

If  it  be  said  that  the  anomalous  mode  of  proceeding  des-  « 
cribed  in  the  10th,  11th  and  12th  sections  of  cap.  43,  contem- 
plates no  count,  plea  or  issue  of  any  kind ;  that  it  requires 
only  that  a  summons  should  be  issued  in  the  form  D.  and  that 

1  3  PugB.  210.  «  3  Pugs.  684. 

»  3  Pugs.  303.  M  P.  &  B.  68. 
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annexed  to  it  shall  be  "a  memorandum  shewing  the  names  of        1878 

the  primary  creditor,  the  primary  debtor  and  the  garnishee,  Whiitimobe 

and  the  particulars  of  the  claim  of  the  primary  creditor,  with  «. 

reasonable  certainty  and  detail."    I  cannot  think  that  details    Herbkrt. 

of  work  done  and  materials  found,  without  any  reference  to 

the  agreement  under  which  they  were  found  and  done,  would 

be  sufficient.     These  particulars,  together  with  the  summons, 

constitute  the  only  record  in  the  cause  upon  which  judgment 

is  to  be  signed.     If  a  second  action  were  brought  agaiast  the 

defendant  upon  his  covenant  contained  in  the  agreement,  could 

he  plead  a  judgment  recovered  on  such  a  record  in  answer  to 

it  ?    If  he  were  arrested  to-morrow  in  an  action  of  covenant 

under  the  agreement,  could  he  apply  for  his  discharge  on  the 

ground  that  he  was  being  twice  vexed  for  the  same  cause  of 

action? 

I  fail  to  see  how  the  plaintiffs  could  possibly  sustain  an 
action  of  indebitatus  assumpsit  for  work  and  labor  upon  the 
facts  disclosed  upon  these  affidavits.  And  therefore  if  this 
motion  had  to  be  disposed  of,  as  suggested  by  the  defendant's 
counsel,  by  analogy  to  the  proceedings  for  relief  of  bail,  prior 
to  the  Statute  1  and  2  Vic,  c.  110,  this  order  should  be  set 
aside.    Vide  Ford  v.  Ladd.^ 

But  in  truth  there  is  no  analogy  between  a  motion  made  on 
behalf  of  bail,  for  their  discharge,  and  an  application  by  the 
defendant  for  relief  under  c.  43  of  the  Consolidated  Statutes. 
The  former  is  made  on  grounds  personal  to  the  bail,  and  with 
which  the  defendant  has  nothing  whatever  to  do.  If  the 
phdntifls'  recover  for  a  different  cause  of  action  than  that  for 
which  the  defendant  was  arrested,  the  bail  are  relieved,  because 
ttey  never  undertook  to  become  responsible  for  it.  It  was 
no  part  of  their  contract. 

This  is  a  motion  made  on  behalf  of  the  defendant  himself, 
in  which  he  asks  to  bo  protected  against  the  consequences  of 
an  order  obtained  against  him  under  the  10th  section  of  the 
Act  contrary  to  good  faith,  and  by  an  abuse  of  the  process  of 
this  Court 

We  must  take  into  consideration  not  only  the  security  which 
the  act  has  designed  to  afford  the  creditor,  but  also  the  arbi- 
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^^7^  traiy  nature  of  the  power  which  it  confers  upon  him  in  rela- 
WinTTiMORE  tion  to  that  security,  and  the  disastrous  consequences  likely 
to  flow  from  an  abuse  of  it.  In  some  respects  the  power  of 
the  creditor  under  this  Act  is  very  much  greater  than  it  was 
when  the  debtor  was  subject  to  arrest.  Under  the  law  as 
it  formerly  stood,  the  creditor,  indeed,  could  often  subject 
his  debtor  to  temporary  inconvenience,  and  sometimes  to  the 
bodily  suffering  which  attends  incarceration  in  a  prison.  But 
if  his  personal  character  or  business  standing  were  good,  he 
rarely  failed  in  obtaining  bail ;  and  if  his  circumstances  were 
such  that  ho  was  really  unable  to  pay  the  amount  for  which 
he  was  arrested,  he  very  soon  obtained  relief  under  some  of 
the  Acts  relating  to  Insolvent  Confined  Debtors. 

When  a  man  was  arrested,  not  only  was  the  amount  of  the 
indebtedness  ascertained  by  the  affidavit,  but  the  amount  of 
the  security  which  he  had  to  give  was  also  fixed  with  relation 
to  it.  Under  the  Garnishee  Act  the  security  to  be  taken  is 
entirely  in  the  discretion  of  the  plaintiff,  restricted  only  by 
the  extent  of  the  defendant's  assets  in  the  shape  of  debts  due 
him.  Any  man  who  chooses  to  make  such  an  affidavit  as  the 
Act  requires,  however  small  may  be  the  amount  of  his  claim, 
may  obtain  an  order  in  the  following  form  : 

''  On  the  application  of  the  plaintiff,  it  is  ordered  that  all 
debts  now  owing  to  the  above  named  defendant  from  any  party 
in  this  Province,  who  may  reside  or  be  within  the  Province, 
whether  due  or  accruing  due,  be,  and  the  same  ai'e  hertby 
attaclied  to  satisfy  the  plaintiff's  claim." 

The  practical  effect  of  this  order  is  more  like  that  of  an  ei 
parte  injunction  than  an  order  to  hold  to  bail,  under  1  and  8 
Vic,  c.  110.  With  this  order  in  his  hand,  the  plaintiff  can 
stop  the  defendant  from  collecting  a  single  debt  owing  to  him 
in  the  Province,  wholly  irrespective  of  the  amount  which 
he  is  himself  entitled  to  recover.  It  is  true  that  the  sum 
sworn  to  is  mentioned  in  the  mai^n  of  the  order,  and  the 
Act  makes  the  debts  garnished,  security  only  for  that  amount 
But  the  order  covers  the  debts  of  all  persons  upon  whom  it 
is  served :  and  which  of  those  served  will  pay  over  to  the 
defendant  the  amount  of  his  indebtedness,  and  trust  to  another 
to  satisfy  the  plaintiffs  claim?    As  a  matter  of  regularity  in 
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business,  bankers  would  not  honor  the  checks  of  customers         1878 
whose  funds,  in  their  hands,  were  garnished ;  and  there  are  Whittimoris 
few  other  debtors  who  would  not  be  glad  to  avail  themselves         ^• 
of  80  good  an  excuse  not  to  pay. 

This  is  a  dangerous  power  to  place  in  the  hands  of  any  man ; 
and  if  unfairly  acquired,  and  wantonly  employed,  would,  in 
many  instances  result  in  the  defendant's  riiin. 

When  the  sum  sworn  to  is  beyond  his  jurisdiction,  the  Judge 
of  the  County  Court  seems  to  have  no  discretion  in  the  matter. 
If  the  requisite  affidavit  be  made,  he  must  grant  the  order  in 
the  prescribed  form.     But  as  soon  as  his  order  has  gone  forth 
he  has  spent  the  special   authority  given  him   by  the   Act. 
From  thenceforth  the  order  is  a  part  of  the  proceedings  in 
this  Court;  and  we  have  the  same  inherent  power  to  deal 
with  it,  that  we  have  over  any  other  process  or  proceeding 
in  the  Court.     And  "  for  the  purpose  of  administering  justice," 
as  said  by  Alderson,  B.  in  Cocker  v.  Tenipe&ty   "where  it  is 
made  out  that  the  process  of  the  Court  is  used  against  good 
faith,  the  Court  ought  to  interfere  and  prevent  it"     And  in 
this,  as  in  the  case  of  an  ex  pai'te  injunction,  I  think  that  wo 
ought  to  insist  upon  uberrima  fides  on  the  part  of  the  plain- 
tiff, in  the  affidavit  of  his  claim  or  cause  of  action.     And  if  we 
find  any  material  mis-statement  or  concealment,  the  order 
obtained  should   be  set  aside.      Or,  if    after  the   order    be 
obtained,  we  are  satisfied  that  it  is  being  used,  not  for  the 
legitiniate  purpose  of  securing  the  satisfaction  of  the  plaintiffs* 
claim,  as  the  Act  contemplates,  but  for  the  purpose  of  oppres- 
sion or  e^^tortion,  we  should  at  once  interpose  and  put  a  stop  to 

it, 

I  have  already  discussed  the  question  of  the  plaintiffs'  right 
to  recover  in  indebitatus  assumpsit,  for  work  done  under  a 
covenant,  when,  after  breach  of  the  covenant,  on  their  part,  the 
defendant  was  obliged  to  take  possession  of  their  work  and 
finish  it,  under  another  covenant  in  the  agreement;  and 
whereby  the  amount  to  which  the  plaintiffs  would  be  entitled 
to  recover  was  fixed  at — not  the  value  of  the  work  which 
they  had  done — but  only  the  contract  price,  less  what  it 
jnight  cost  the  defendant  to  complete  their  contract. 


»  7  M.  &  W.  602. 
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^^^^'  The  plaintiffs,  however,  assert  their  right  to  ignore  the 

Whiitimorb  contract,  and  to  claim  for  the  value  of  the  work  and 
materials ;  yet,  before  taking  these  proceedings  they  do  not 
pretend  to  have  furnished  the  defendant  with  any  statement 
or  account  of  the  work  or ,  materials.  Without  having  fur- 
nished any  such  account,  they  instruct  a  lawyer  at  4  o'clock 
in  the  afternoon  of  the  19th  of  September,  to  write  the  de- 
fendant, demanding  payment ;  by  nooa  the  next  day  the  writ 
in  this  cause  is  in  the  sheriff's  office ;  and  in  two  hours  after- 
ward the  garnishee  order  is  served  on  Mr.  Sears. 

The  service  of  the  oi*der  on  Mr.  Sears  could  scarcely  have 
been  made  with  the  bona  fide  intention  of  attaching  money  in 
that  gentleman's  hands,  and  payable  to  the  defendant,  in 
respect  of  work  under  the  contract  between  them;  because 
the  plaintiffs,  whilst  that  contract  remained  yet  uncompleted, 
forthwith  took  steps  to  effectually  prevent  the  defendant  from 
ever  performing  it.  They  served  the  defendant's  bankers  with 
a  duplicate  order,  and  thereby  attached  his  funds  in  their 
hand^  which  he  required  to  enable  him  to  perform  it.  Neither 
Mr.  Sears  under  his  contract,  nor  the  defendant's  bankers, 
out  of  the  funds  in  their  hands,  could  advance  him  a  dollar 
to  enable  him  to  make  his  weekly  payments  for  labor,  or  to 
purchase  materials  for  his  work. 

Furthermore,  whilst  they  have  thus  paralyzed  the  efforts  of 
the  defendant  to  acquire  the  means  of  paying  his  debts,  tb^y 
knew,  through  their  solicitor,  Mr.  Wallace,  that  if  he  had  the 
means^  and  if  he  owed  them  anything,  he  is  restrained  from 
paying  them  by  garnishee  process  at  the  suit  of  their  own 
creditors.  For  one  of  these  Mr.  Wallace  is  attorney,  and 
obtained  the  garnishee  order ;  and  another  of  them,  Mr.  John 
D.  Devoe,  we  find  in  the  somewhat  anomalous  position  of 
claiming  that  whatever  debt  the  defendant  may  owe  the 
plaintiffs,  should  be  paid  to  him;  and  then  coming  forward 
with  bis  voluntary  affidavit  in  support  of  the  action  which 
they  have  brought  for  the  recovery  of  thatsame  debt  them- 
selves. 

The  defendant  denieu  that  he  owed  them  anything.  And 
from  -whatever  point  of  view  we  regard  the  facts  as  disclosed 
in  these  affidavits,  it  must  be  Qbvio^s  tbftt  the  plaintifis  had 


Digiti 


ized  by  Google 


MICHAELMAS  TERM,  XLII.  VICT.  375 

other  objects  in  view  in  obtaining  the  order  of  Mr.  Justice        1878 
Waiters,  than  ihe  legitimate  one  of  securing  payment  of  a  WuiirmoBE 
debt  which  they  honestly  believed  to  be  due  to  them  from  the  v, 

defendant     If  so,  it  was  an  abuse  of  the  process  of  the  Court     Herbert. 
which  we  ought  to  interfere  to  prevent;  and  for  all  these 
reasons,  I  think  that  the  order  should  be  set  aside  with  costs. 

Weldon  and  Fishbr,  JJ.,  concurred. 

Wetmobe,  J.  It  is  provided  by  section  39,  sub-section  2  of 
chapter  4f3  of  the  Consolidated  Statutes,  that  no  person  shall 
be  adjudged  a  garnishee  by  reason  of  any  money  or  other 
trhing  due  from  such  garnishee  to  the  primary  debtor,  unless 
it  is  due  absolutely,  and  without  depending  on  any  con- 
tingency. In  the  present  case  the  sum  of  money  the  plaintiffs 
claim;  and  may  be  entitled  to  recover,  depends  upon  a  variety 
of  contingencies,  and  therefore,  not  a  matter  that  could  be 
subject  to  the  garnishee  process.  On  this  simple  ground  I 
think  the  garnishee  process  should  be  set  aside,  and  with  costs. 

Application  allowed  with  costs. 


WATERBURY  u  NIXON.  1878 

foT&and  Civil  CouH — Affidavit  of  debt  for  capias — May  be 

sworn  before  a  commissioner,  <fcc..  Supreme  Court — 

Justice  of  the  Peace — Offi/dal  Acts — May  be 

compelled  to  perform  in  case  of  refusal 

— Issuing  a  capias  such  an  Act 

Aa  ftflyavit  of  debt  for  a  capias  to  be  iasaed  oat  of  the  Town  of  Portland  Civil 

Court,  may  be  sworn  before  a  commissioner  for  taking  affidavits  to  be  read  in 

the  Supreme  Court 
In  ciw  a  Justice  of  the  Peace  refuses  to  perform  an  official  act,,  the  Court,  or  a 

hdge  thereof,  may  by  rule  or  order,  compel  him  to  perform  it. 
m  imung  ol  a  capiaa  is  an  official  act  within  the  meaning  of  chapter  90,  sec. 

0  of  the  Consolidated  Statutes. 

Oct  17, 187S.  B,  L.  Hanington  moved  for  an  order  against 
I^vid  Tapley,  E^.,  Police  Ma^trate  of  Portland,  to  compel 
^  to  issue  a  capias  in  this  cause.  The  magistrate  had 
•^uaed  to  issue  the  capias  because  the  affidavit  of  debt  was 
sworn  before  a  commissioner  for  taking  affidavits  to  be  read 
la  the  Supreme  Court.  The  plaintiff  applied  to  Mr.  Justice 
Dnff  for  this  order,  and  he  referred  the  matter  to  the  Court. 
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^^78  In  support  of  the  commissioner  s  authority  to  take  the  affida< 
Watbrbuky  vit,  the  Consolidated  Statutes,  c,  57,  s.  7 ;  c.  60,  s.  58,  and  c. 
118,  s.  1,  (28)  were  cited.  As  to  the  power  of  a  judge,  or 
the  Court,  to  compel  a  justice  to  perform  any  official  act,  c 
90.  s.  5  of  the  Consolidated  Statutes  was  relied  upon,  which 
provides  that  "If  a  justice  refuse  to  do  any  official  act,  the 
Supreme  Court,  or  a  judge  thereof  on  affidavit  may,  by  rule 
or  order,  require  him  to  perform  the  same,  and  no  action 
shall  be  brought  against  him  for  any  act  done  in  obedience 
to  such  rule  or  order. 

Per  curiam.  There  appears  to  be  no  doubt  the  affidavit 
may  be  sworn  before  a  commissioner,  and  should  be  acted  on. 
We  will  consider  what  authority  we  have  to  make  the  order/ 


1878.  ANDERSON  v.  FAWCETT. 

^^*         Demwrer — Jvdgment  where  demui^er  books  not  JUed^Ajh 
plication  to  re-enter  cause  far  argument 

Where  indgment  had  been  given  for  the  plaintiff  on  demurrer  for  failnre  of  tbe 
defendant  to  deliver  demurrer  books  as  required  by  the  rules  of  Courts  the 
majority  of  the  Court,  (FiSHEEt,  J.,  dissenting,)  refused  to  allow  the  canie  to 
be  re-entered  on  the  special  paper  for  argument  on  demurrer,  although  the 
'        '      'BcUvi 


defendant's  counsel  made  affidiavit  that  he  thought  the  books  had  been  for- 
warded to  his  agent  for  delivery ;  that  matters  which  could  not  weU  be 
nefflected,  had  kept  him  from  attending  Court  during  the  Term  in  which 
judgment  was  given ;  that  he  had  obtained  the  consent  of  the  plaintiffs  at- 
torney to  the  cause  standing  over ;  and  that  the  plaintiff^s  attorney  «** 
willing  to  allow  the  cause  to  be  re-entered  if  the  Court  would  permit. 

This  cause  came  on  for  argument  in  Trinity  Term,  1878* 
The  defendant  not  having  delivered  demurrer  books,  and  no 
counsel  appearing  for  the  defendant,  there  was  judgment  for 
the  plaintiflf  on  demurrer. 

Oct  9,  1878.  D.  L.  Hanington  moved  to  be  allowed  to 
re-enter  the  cause  on  the  special  paper.  It  appeared  from  his 
affidavit  that  he  was  under  the  impression  that  he  had  for- 
warded the  demurrer  books  to  his  agent  at  Fredericton,  antil 
served  with  the  rule  for  judgment;  that  during  Trinity  T«in 
he  was  engaged  in  election  matters  in  Westmorland,  and  oaaM 

^  On  a  subsequent  day  in  term  the  Court  said  they  would  make  the  order 
if  the  plaintiff  desired  it,  and  that  the  matter  might  stand  until  the  neit 
Saturday. 
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not  be  present  at  the  Term  ;  that  learning  that  some  cases  in  1878 
which  he  was  engaged  might  be  reached,  he  telegraphed  to 
his  agent  to  ask  the  Court  to  allow  these  cases  to  stand  over ; 
that  the  plaintiff's  attorney  consented  to  allow  this  case  to 
stand,  and  was  now  willing  to  allow  the  case  to  be  re-entered 
on  the  special  paper  if  the  Court  would  permit  this  to  be  done. 

Cur.  adv.  wit 

The  judgment  of  the  majority  of  the  Court  (Allen,  C.  J. 
Wkldon,  Wetmore  and  Duff,  JJ.)  was  now  delivered  by 

Allen,  C.  J.  This  was  an  application  to  restore  this  case 
to  the  special  paper  of  Trinity  Term  last,  judgment  having 
been  given  for  the  plaintiff,  because  no  counsel  appeared  to 
argue  the  demurrer  on  behalf  of  the  defendant,  and  no  de- 
murrer books  had  been  delivered  by  the  defendant's  attorney, 
as  directed  by  rules  of  the  Court,  Hilary  Term  6  Wm.  4,  and 
Michaelmas  Term  9  Vic. 

The  affidavit  on  which  this  application  was  founded,  in  our 
opinion,  shews  no  sufficient  excuse  for  not  complying  with  the 
rules  of  Court,  and  thei-efore  *the  judgment  of  the  plaintiff 
must  stand. 

Fisher,  J.,  thinking  the  cause  should  be  re-entered,  dis- 
sented. 

Application  refused. 

Doe  Dem  JOHNSTON  v,  MILNE. 
CoTwm^  rvle — Agreement  for — (hi  p^'oduction  of  agreement        Oct, 
defendant  shxndd  confess  lease  entry  and  ovster  Jfi  Vic,  c.  4, 
8, 1  (Consolidated  Statutes,  c,  46,  s,  39)  relating  to 
entry  fees  not  retro-active, 

H^  (by  Allen,  C.  J.,  Weldon,  Fisher  and  Duff,  JJ.,  Wetmore,  J.  duhi- 
t03Ue,)  that  on  the  production  of  the  agreement  for  the  consent  rule,  without 
pndactioii  of  the  mb  itself,  the  defendant  is  bound  to  confess  lease  entry 
ud  ouster,  and  on  failure  to  do  so  the  judge  should  direct  a  non-suit  to  be 
entered. 

^'^  (by  Allen,  C.  J.,  Weldon,  Fisher  and  Duff,  JJ.,  Wetmore,  J.,  dis- 
««&tuur,)  that  the  Act  40  Vic,  c.  4,  s.  1  (Consolidated  Statutes,  c.  45,  s. 
80f)  which  provides  that  on  the  entry  of  any  cause  for  trial  at  any 
^^nait  Cour^  the  party  entering  shall  deposit  in  the  hands  of  the  Clerk  of 
the  Circuit,  the  sum  of  seven  dolbirs,  to  be  applied  towards  the  payment  of 
P^  jurors,  kc  is  not  retrospective,  and  does  not  apply  to  cases  standing  as 
v^iniDets  when  that  Act  came  into  force,  (May  Ist,  1877.) 

This  case  was  entered  for  trial  at  the  Westmorland  Circuit 
^  January,  1877,  and   made  a  remanet  till   the  following 
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Circuit  in  July,  when,  on  the  plaintiffs  counsel  moving  for 
trial,  Mr.  Knapp  for  the  defendant,  objected  that  the  jury  fee 
required  by  the  Act  40,  Vic.  c.  4,  had  not  been  paid.  The 
plaintiff's  counsel  contended  that  the  ciause  being  a  remanet, 
it  was  not  subject  to  the  provisions  of  the  Act  40,  Vie.,  c  4. 
The  learned  judge  had  some  doubt  as  to  the  liability  of  the 
plaintiff  to  pay  the  jury  fee,  but  the  plaintiff's  counsel  took 
the  risk  of  trying  the  cause,  and  proceeded  therein  until  he 
called  on  the  defendant  to  confess  lease,  entry  and  oaster, 
when  Mr.  Enapp  objected,  that  as  the  consent  rule  had  not 
been  taken  out  by  the  plaintiff,  but  that  he  merely  had  the 
agreement  therefor,  signed  by  the  respective  attorneys,  he 
«ou«ld;  not  proceed  with  the  cause,  and  must  be  non-suited. 

Oct.  13,  1877.  Rainsford  for  the  defendant  moved  to  set 
aside  the  non-suit  granted  for  not  confessing  lease  entry  and 
ouster  on  the  grounds  (1)  that  no  consent  rule  was  produced 
on  the  trial,  but  only  an  agreement  for  a  consent.rule ;  and  (2) 
that  the  jury  fees  were  not  paid  as  required  by  the  Act,  40 
Vic.  c.  4.    A  rule  nisi  having  been  granted,  on 

Oct.  24,  1878,  D.  X.  Hanington  shewed  cause.  The  agree- 
ment for  the  consent  rule  was  entered  into,  although  the  con- 
sent mle  was  never  taken  out.  (  Wetmore,  J.  Strictly  speaking 
I  think  the  defendant  is  not  bound  to  appear  until  the  consent 
rule  is  taken  out.)  (Allen,  C.  J.  I  think  you  were  properly 
non-suited.)  (Weldon,  J.  lam  of  the  same  opinion.)  (Wet- 
more,  J.  I  would  like  to  consider  the  practice  before  express- 
ing an  opinion.) 

Another  ground  taken  was  that  the  entry  fee  was  not  paid. 
The  cause  was  a  remanet  from  the  January  Circuit,  and  the 
question  was  whether  or  not  an  entry  fee  should  have  been  paid 
under  40  Vic.  c.  5,  which  came  into  effect  on  the  first  of  May 
then  next  No  question  arose  as  to  whether  the  entry  fee  had 
been  paid  on  the  fii*st  entry,  and  it  must  be  presumed  it  had 
been  paid  and  the  cause  properly  entered. 

Cur.  adv,  vult 

The  following  judgments  were  now  delivered : — 

Allen,  C.  J.,  (after  reciting  the  facts  as  stated  above,  con- 
tinued) :  I  cannot  see  what  right  Mr.  Knapp  had  to  make 
this  objection.    If  he  had  appeared  in  the  action  (which  he 
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could  not  do  unless  he  had  signed  the  agreement  for  a  con- 
sent rale)  he  had  no  right  to  object  that  the  plaintiffs  attorney 
had  not  taken  out  the  rule,  which  he  was  not  bound  to  pro- 
duce lit  the  trial,  unless  some  question  arose  about  the  identity 
of  the  pi-emises  :  Doe  d&m.  Greaves  v.  Ruby}  In  general,  it  is 
ODly  for  purposes  ulterior  to  the  trial  that  the  plaintiff  requires 
to  use  the  rule ;  and  in  practice  in  this  Province  it  is  by  no 
means  unusual  not  to  take  out  the  rule  previous  to  the  trial. 
8ee  Fraser  v.  Harding*  Doe  dem,  Scott  v.  Kirnxj!  The  defend- 
ant, by  his  agreement,  undei-took  to  appear  at  the  trial  and 
confess  lease,  entry,  and  ouster.  If  he  did  not  do  so,  the  plain- 
tiff could  not  pix)ceed  with  the  trial ;  but  the  defendant  had  no 
right  to  appear  at  the  trial,  and  take  the  objection  which  he 
did.  It  was  the  Judge's  duty  to  proceed  with  the  trial  of  the 
nsne  on  the  record  until  the  defendant  neglected  to  appear  and 
confess  lease,  &c.,  according  to  his  undertaking,  and  then  to 
order  a  nonsuit. 

On  the  other  ground,  I  think  the  plaintiff  was  not  bound  to 
pay  a  jury  fee  in  July,  the  cause  having  been  a  remanet  from 
the  preceding  Circuit.  The  Act  40  Vic,  c.  4,  s.  1,  enacts  that 
**  On  the  entry  of  any  cause  for  trial  at  any  Circuit  Court,  the 
party  entering  the  cause  shall  deposit  in  the  hands  of  the  clerk 
of  the  Circuit,  the  sum  of  seven  dollars,  to  be  applied  towards 
the  payment  of  the  petit  jurors  attending  such  Court,  and  no 
entry  shall  be  allowed  by  the  Court  unleas  such  deposit  is  first 
paid;  ♦  »  *  provided,  that  if  the  cause  should  be  made  a 
i^manet  or  entered  by  proviso,  no  further  sum  shall  be  pay- 
able in  respect  of  such  entry  by  proviso,  or  of  the  cause  being 
D»de  a  remanet."  This  section  is  prospective,  and  only  applies 
to  causes  entered  after  the  Act  came  into  operation  (1st  May, 
1B77).  The  Act  in  force  (18  Vic,  c  24),  and  which  was  re- 
P«^led  when  the  above  Act  took  effect,  required  the  plaintiff 
to  deposit  with  the  clerk,  the  sum  of  thirty  shillings,  to  be 
applied  towards  the  payment  of  the  jurors  attending  the  Court, 
tt  «i  tause  was  entered  before  the  Act  40  Vic,  c  4,  came  in 
force,  and  the  jury  fee  paid,  and  the  cause  stood  over  as  a 
and  was  not  tried  till  after  the  latter  Act  came  in 
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_  _[^78 force,  surely  the  plaintiff  would  not  be  bound  to  pay  the  fee 

Johnston     over  again.     There  is,  in  that  case,  no  new  entry  of  the  cause, 
*•  which  stands  as  entered  at  the  preceiling  Circuit,  and  as  a  port 

of  the  unfinished  business.  I  do  not  mean  to  say  that  if  the 
presiding  Judge  is  satisfied  that  the  juiy  fee  was  not  paid  when 
the  cause  was  entered,  he  would  not  have  a  right  to  refuse  to 
tiy  it,  even  though  it  stowl  as  a  remanet  from  a  Court  held 
before  the  Act  40  Vic,  c.  4,  came  in  force ;  but  no  such  fact 
appeared  in  this  case,  the  objection  being  simply  that  the  cause 
.  was  "  entered  "  at  the  July  Circuit,  and  that  the  plaintiff  was 
consequently  liable  to  pay  the  jury  fee  required  by  the  Act 
Each  party,  as  I  understand  it,  relied  upon  the  Act,  and  I  think 
the  plaintiffs  construction  of  it  is  the  correct  one. 

The  second  section  of  the  Act  is  clearly  retrospective.  It 
enacts,  that  at  the  opening  of  the  Court  each  morning  during 
the  trial  of  a  cause  "  heretofore  entered,  or  hereafter  to  be  en- 
tered," commencing  at  the  second  day  after  the  day  on  which 
the  trial  shall  begin,  the  plaintiff  shall  pay  to  the  Clerk  of  the 
Circuits  the  further  sum  of  five  dollars,  &c. 

The  Legislature  evidently  intended  that  this  additional  pay- 
ment should  be  made  in  all  cases,  whether  remanets  or  other- 
wise, and  there  is  no  injustice  in  this;  but  there  would  be 
injustice  in  requiring  a  plaintiff,  who  had  entered  his  cause  and 
paid  the  jury  fee  of  five  doUai-s,  while  the  Act  of  18  Via,  c  24, 
was  in  force,  but  whose  cause  was -made  a  i-emanet,  and  not 
tiled  till  after  the  Act  of  40  Vic,  c.  4  came  into  operation,  to 
pay  the  additional  fee  of  seven  dollars  before  his  cause  could 
bo  tried. 

The  first  section  of  the  Act  is,  in  my  opinion,  clearly  pros- 
pective ;  the  second  section  is,  in  express  terms,  both  prospec- 
tive and  retrospective.  On  both  grounds,  I  think  the  rule 
should  be  discharged. 

Weldon,  Fisher  and  Duff,  JJ.,  concurred. 

Wetmoue,  J.  As  to  the  consent  rule,  under  which  the  de- 
fendant is  called  upon,  my  impression  has  been  that  the  ceremony 
of  calling  on  the  party  to  confess  lease,  entry,  and  ouster,  can 
only  bo  enacted  on  production  of  the  rule,  and  that  the  agree- 
ment for  it  is  not  sufficient.  By  18  Vic.,  c.  24,  s.  35,  it  is  enacted 
that  on  the  entry  of  any  such  cause  as  aforesaid,  the  party 
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entering  the  same  shall  depasit  in  the  hands  of  the  clerk  with         1878 

whom  the  entry  is  made,  the  sum  of  thirty  shillings,  when    john.stox 

the  cause  is  not  summary,  and  fifteen   shillings,  when  sum-  v, 

mary,  to  be  applied   towards  the  payment  of    petit   jurors 

attending  such   Court  as   thereinaftei*  provided,  and   if    the 

cause  is  not  tried,  the  money  so  deposited  with  the  clerk  s/tall 

he  returned  to  the  party  entering  the  same  ;  and  so  the  law 

icmainod  in  this  respect  until  40  Vic,  c.  4  (Acts  1877.  p.  53)/ 

which  enacts,  "  On  the  entry  of  any  cause  for  trial  at  any 

Circait  Court,  the  party  entering  the  same  shall  deposit  in  the 

hands  of  the  clerk  of  the  Circuit  the  sum  of  seven  dollars,  to 

be  applied  towards  the  payment  of  petit  jurors,  not  being 

special  jurors,  attending  such  Court,  and  no  entry  shaZl  he 

aliowed  by  the  CduH  unless  aiich  deposit  is  first  paid"    These 

words  are  much  more  imperative  than  those  of  the   former 

Act,  which  merely  requires  that  the  party  entering  the  cause 

shall  deposit  the  thirty  shillings  in  the  hands  of  the  clerk. 

The  provision  for  return  of  the  money  by  18  Vic.,  is,  wherever 

the  cause  is  not  tried,  which  is  very  different  from  that  of  40 

Vic.    Section  37  of  the  old  law  provides  as  follows  for  the  dis- 

pofiitioii  of  the  money  received :  the  clerk  on  the  last  day  of  the 

sHting  of  the  Court,  shall  prepare  a  list,  duly  certified,  shewing 

the  names  of  the  jurors  who  actually  attended  such  Court,  the 

number  of  days  each  attended,  the  distance  each  travelled,  the 

amoont  each  shall  be  entitled  to  receive,  and  the  amount  so 

Teoeived  by  him  as  aforesaid^  and  forthwith  deliver  the  same 

toiA  the  moneys  so  received  by  him  as  aforesaid,  to  the  County 

Treasurer  of  the  county  where  such  Court  shall  be  held,  who 

^hall  hold  and  apply  such  moneys  as  other  county  funds. 

Section  38  provides  for  payment  to  each  juror  by  the  County 

Treasurer  of  the  sum  he  appears  entitled  to  by  the  list,  and 

section  39  for  forwarding  the  list  to  the  Provincial  Secretary, 

uid  for  the  issuing  of  a  warrant  for  the  amount  paid  by  the 

County  Treasurer,  deducting  therefrom  the  amount  so  received 

by  him  from  the  clerk.    This  amount  would  of  course  be  that 

actually  received  on  entry  of  the  several  causes,  less  the  fees 

pwd  to  the  clerk  of  the  Circuit  for  any  causes  not  tried,  which, 

^  section  35,  shall  be  returned  to  the  party  entering  the  same. 

The  proviso  to  s.  1  c.  4,  of  40  Vic,  is  "  That  if  the  cause  should 
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be  settled  or  the  record  loithdravm  before  the  dose  of  the  Gir- 
ctiit  at  which  the  cause  is  entered,  the  amount  so  paid  shall  te 
returned  to  the  party  paying  the  same."  Thus  far  only  two 
contingencies  are  provided  for, — ^when  the  cause  ia  sMed  or 
withdranm.  There  is  a  further  proviso,  that  no  further*  «tm 
shall  be  payable  in  respect  of  such  entry  by  proviso,  or  of  tbc 
cause  being  made  a  renianet.  The  provision  as  to  remanets,  I 
think,  has  no  retrospective  operation,  it  can  only  apply  to 
causes  entered  under  40  Vic.  The  wording  to  my  mind,  is 
pei-fectly  clear,  and  entii*ely  excludes  causes  that  had  been 
made  remanets  at  a  Court  previous  to  the  Act  coming  into 
operation,  (1st  May,  1877).  If  it  is  held  to.  apply  to  such 
remanets,  a  party  would  get  his  cause  tried  without  payment 
of  any  fee — as  the  fee  of  308. — (not  $7.00,  as  required  by  40 
Vic) — paid  under  18  Vic,  would  have  been  repaid  by  reason 
of  the  cause  not  having  been  tried — (rather  a  disastrous  open- 
tion  where  there  are  some  40  or  50,  or  perhaps  more  remanets, 
as  is  the  case  with  the  St.  John  Docket) — ^whereas  the  section 
of  40  Vic,  referred  to,  iraperatiM'ly  requires  payment  of  S7.00oo 
the  entry  of  a  cause  /o?*  tHal.  The  cause  certainly  is  altered 
for  trial,  whether  so  entered  as  a  remanet  or  otherwise.  SeotioA 
2  of  40  Vic  c  4,  provides  that  the  plaintiff  on  the  opening  of 
the  court  on  each  morning  during  the  trial  of  a  cause  heretolore 
entered,  or  hereafter' to  be  entered,  shall  during  the  pending 
of  his  cause,  commencing  on  the  second  day  after  the  day  on 
which  the  trial  shall  begin,  pay  to  the  clerk  of  the  circuit  the 
farther  sum  of  $5.00,  to  be  applied  as  aforesaid ;  I  caimot  very 
well  see  how  the  plaintiff  can  be  required  to  pay  tkfarihtrswi 
under  the  Act,  unless  he  has  been  required  to  pay  the  previous 
sum  of  $7.00,  as  provided  by  a  previous  part  of  the  section.  It 
seems  to  me  the  Act  positively  requires  the  payment  of  $7*00 
on  the  entry  of  the  cause' whether  it  happens  to  be  entered  as 
a  remanet  or  as  a  new  cause.  The  insertion  of  the  words 
heretofoi'e  entered  in  the  second  section  it  seems  to  me  was  not 
necessary  to  enforce  payment  of  the  further  sum  of  $5.00,  but 
these  being  inserted  I  think  cannot  ipt^^rf^re  with  the  clear  and 
positive  words  of  the  first  section, 

Ride  dMiargei 
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BOKDEN,  Assignee  v.  THE  PROVINCIAL  INSURANCE ^1878 

COMPANY  OF  CANADA,  Non. 

Policy  of  insurance — Action  on — Magistrates  certificate  of 
loss — Statement  of  amount  of  loss  in,  necessary. 

In  ao  action  on  a  policy  of  iuBurance  by  one  condition  of  which  the  plaintiff  waa 
bound  to  podnoe,  aa  part  of  his  proofs  of  loaa,  a  certificate  of  a  magistrate  or 
notary  pnolic  moat  oontigaons  to  the  place  of  fire,  not  concerned  in  the  loss, 
^.,  that  he  was  acquainted  with  the  character  and  circumstances  of  tho 
iDiQied,  and  had  made  diligent  enquiry  into  tho  facts  set  forth  in  his  state- 
ment, and  that  he  knew  or  verily  believed  that  the  insured  really  and  by  mis- 
fortune and  without  fraudulent  practice  had  sustained  by  such  fire  loss  and 
dsmago  to  the  aoiou&t  therein  mentioned,  it  waa  held  that  a  certificate  which 
did  not  state  the  amount  of  the  loss,  but  only  that  the  insured  had  sustained 
by  the  fire  the  ''total  loss  of  hui  tvo-stor^  framed  building  therein  men- 
tioned," waa  not  a  sufficient  compliance  with  the  condition,  and  that  the 
Bottiog  forth  of  the  amount  of  the  loss  in  tho  certificate  was  a  condition  pre- 
cedent to  the  right  to  recover. 

lliis  was  an  action,  on  a  policy  of  insurance  to  recover  for  the 
I068  by  fire  of  a  two^story  framed  building,  tried  before  Mr. 
Jostice  Duff  at  the  Westmorland  Circuit,  in  July,  1877.  A 
nonsuit  was  moved  for  on  several  grounds,  and  ypon  one  of 
these,  namely: — ^that  the  insured  had  not  furnished  the  pre- 
liminary proof  required  by  the  tenth  condition  of  the  policy — 
the  learned  Judge  nonsuited  the  plaintiff.  The  objection  to  the 
proof  was  that  the  magistrate's  certificate  did  not  state  the 
amount  of  the  loss. 

A  rule  nisi  to  set  aside  the  nonsuit  having  been  granted  in 
Michaelmas  Term,  1877,  on  the  motion  of  W.  J.  Gilbert,  on 

Oct  25, 1878,  Palmer,  Q.  C,  shewed  cause. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  This  was  an  action  on  a  policy  of  insurance  for 
$1800,  on  a  two*story  framed  building  of  the  insolvent 

A  nonsuit  was  moved  for  on  a  variety  of  grounds,  and  upon 
one  of  these — ^that  the  insolvent  had  not  furnished  the  prelimi- 
nary proof  required  by  the  tenth  condition  of  the  policy — the 
learned  Judge  nonsuited  the  plaintiff,  without  expressing  any 
opinion  on  the  other  grounds. 

Amongst  other  proofs  which  the  insolvent  was  bound  to 
famjdi  by  that  condition,  before  any  action  could  be  main- 
tained on  tho  policy,  ''is  a  certificate  under  the  hand  of  a 
magistrate  or  notary  public  (most  contiguous  to  the  place  of 
fire,  and  not  concerned  in  the  loss  as  a  creditor  or  otherwise,  or 
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^S78        related  to  the  assured  or  sufferers),  that  he  is  acquainted  with  the 

Borden      chamcter  and  circumstances  of  the  person  or  persons  insured, 

^'  and  has  made  diligent  enquiry  into  the  facts  set  forth  in  their 

*ciAL  Insu-  statement,  and  knows,  or  verily  believes  that  he,  she  or  they, 

RANCE  Ck).  really  and  by  misfortune,  and  without  fraud  or  evil  practice, 

hath  or  have  sustained  by  such  fire,  loss  and  damage  to  the 

amount  therein  mentioned,"  &c. 

As  part  of  the  preliminary  proof,  the  plaintiff  put  in  evidence 
a  sworn  statement  of  the  insolvent,  which  alleged,  amongst 
other  things,  that  the  building  insured  by  the  policy  was  "wholly 
and  totally  destroyed  by  fire,"  and  that  "  the  whole  value  of 
the  property  insured  as  aforesaid  by  the  Provincial  Insurance 
Company  of  Canada,  was  not  less  than  $2,300." 

The  affidavit  was  sworn  before  Howard  D.  Charters,  Esq.,  a 
magistrate  of  the  County  of  Westmorland.  Annexed  to  it 
was  the  certificate  of  Mr.  Charters,  as  the  magistrate  most  con* 
tiguous  to  t}ie  place  of  the  fire,  in  which  he  certified  that  be 
had  made  diligent  enquiry  into  the  facts  set  forth  in  ihe  insol* 
vent  s  affidavit  annexed,  and  that  he  verily  believed  that  ihe 
insolvent,  without  fraud  or  evil  practice,  had  sustained  by  the 
fire  "  total  lass  of  his  two-story  framed  building  therein  m^i« 
tioned." 

On  the  most  important  particular  of  all,  the  amount  of  Uic 
loss,  the  certificate  is  entirely  silent.  The  very  purpose  for 
which  the  certificate  of  a  person  contiguous  to  the  fire,  whose 
cntiix3  freedom  from  interest  in  the  matter  would  be  likely  to 
secure  a  candid  statement,  and  whose  official  character  and 
standing  would  give  weight  to  it,  is  evaded  or  forgotten. 
Under  a  similar  condition  in  a  policy,  it  was  held  by  the  Court 
of  Appeals  of  Lower  Canada,  and  afterwards  affirmed  in  the 
Privy  Council,  that  it  was  a  condition  precedent  to  the  right  to 
recover,  that  the  certificate  should  state  the  amount  of  the  loss: 
Scott  V.  The  Phcenix  Assurance  ComjKiny,^  And  see  CMman 
V.  Bewicke,* 

Whilst  we  think  there  is  a  great  deal  in  some  of  the  other 
grounds  on  which  the  nonsuit  was  moved,  it  is  unnecessary  to 
decide  them,  inasmuch  as  this  one  is  fatal.  The  rule  will  there- 
fore be  discharged.     . 

Rule  discharged 

^        *  Stuart'8  L.  Can.  R.  354.  »  2  H,  BU.  577,  note. 
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Plem — False,  finvolotiSy  and  vcscatioua — Not  numbered — An-  ' 

sivering  the  hreahing  and  entenng — Expulsion  matter 
of  aggravation — Bad  where  hut  one  of  several 
alleged  trespasses  is  answered — Amend- 
ing nithout  costs. 

Where  the  defence  to  the  action  is  bona  JUle,  and  for  the  purpose  of  trying  out 
the  rights  of  the  parties,  the  Court  will  not  set  aside  the  pleas  as  false,  frivo- 
lons  and  vexatious  under  the  86th  section  of  chapter  37  Consol.  St^t. 

Where  the  pleas  were  not  numbered  as  required  ny  Consol.  Stat.,  c.  37,  s.  61, 
hut  commenced,  "and  for  a  second  plea,  etc.,  "  and  for  a  third  plea,"  etc., 
the  Court  held  that  this  was  a  substantial  compliance  with  the  s^tutc,  and 
the  objection  being  purely  technical,  refused  to  set  aside  the  pleas. 

The  declaration  chaived  the  defendant  with  breaking  and  entering  the  plain* 
tifTs  land  and  expeUing  the  plaintiff.  The  plea  answered  the  breaking  and 
entering,  bnt  dia  not  answer  the  expulsion,  ffeld  that  the  plea  was  good,  as 
the  breaking  and  entering  were  the  gist  of  the  action,  and  the  expulsion  only 
s  matter  of  aggravation. 


Aplea  only  professing  to  answer  one  trespass,  when  several  are  alleeed,  ia  bad. 

Where  the  plaintiff  having  applied  to  tne  Court  to  set  aside  the  defendant's 
pleas  on  several  grounds  succeeded  on  but  one  of  the  grounds  urged,  the 
majority  of  the  Court  (Aluen,  C.  J.,  Wjcldon,  Fishsr  and  Duff,  J  J., 
Wetmore,  J.,  dissenting),  allowed  the  defendant  to  amend  the  pleas  without 
payment  of  costs. 

This  was  an  application  to  strike  out  or  set  aside  the  defend- 
ant's pleas  or  some  of  them.  The  grounds  relied  upon  are  fully 
set  out  in  the  following  judgments. 

Oct.  15, 1878.  E.  L.  Wetwxyre  was  heard  in  support  of  the 
application,  and 

WeldoUy  Q.  C.y  contra. 

Cur,  adv,  vvXt, 
The  following  judgments  were  now  delivered : 
Allen,  C.  J.  This  was  an  action  of  trespass  in  which  the 
declaration  contained  three  counts.  The  Ist  count  charged  that 
the  defendant  broke  and  entered  the  plaintiffs  close  in  the  Parish 
of  Sackville,  and  then  and  there,  with  railway  cars  and  locomo- 
tives, made  a  great  noise  and  disturbance.  The  2nd  count  charged 
tile  breaking  and  entering  a  dwelling  house,  called  the  Sackville 
Station,  and  expelling  the  plaintiff  therefrom.  The  3rd  count 
charged  the  breaking  and  entering  a  lot  called  the  Estabrooks 
lot,  patting  divers  fences  and  railway  cars  thereon,  whereby 
the  plaintiff  was  prevented  from  entering  upon  the  land,  and 
was  expelled  therefrom. 

The    defendant   pleaded -1st.  Not  guilty.      2nd.  That  the 
land  was  not  the  plaintiff's,  as  alleged.     Hrd.  That  at  the  time 
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Milker 


McKenzie. 


of  the  alleged  trespass,  the  land  was  the  freehold  of  the  Queen, 
and  that  the  defendant  as  her  servant  and  by  her  command 
broke  and  entered  the  close  and  committed  the  alleged  trespass. 
4th.  That  at  the  time  of  the  alleged  trespass,  the  land  was  held 
and  possessed  by  the  Queen  and  the  plaintiff,  as  tenants  in 
common,  and  that  the  defendant,  as  the  servant  of  Her  Majesty, 
and  by  her  command,  broke  and  entered  the  close,  and  com- 
mitted the  alleged  trespass. 

The  plaintiff  has  applied,  under  the  88th  section  of  ihe 
Consol.  Stat.  c.  37,  to  set  aside  these  pleas,  as  being  false, 
frivolous  and  vexatious,  and  has  made  an  affidavit  stating  that 
they  are  so;  he  has  also  applied  under  the  93rd  section  to  set 
aside  the  pleas  for  duplicity  and  informality,  the  objections  on 
this  ground  being,  that  the  pleas  are  not  numbered  as  required 
by  the  Gist  section  of  the  Act;  that  they  only  profess  to 
answer  one  trespass,  though  the  declaration  charges  several; 
and  that  they  do  not  in  any  way  answer  the  expulsion. 

As  to  the  first  objection,  that  the  pleas  are  false,  &c..  without 
deciding  whether  such  a  brief  statement  of  their  &l^ty,  as  k 
contained  in  the  plaintiff's  affidavit,  would  alone  be  sufficient 
to  justify  the  Court  in  setting  aside  pleas,  I  think  the  affidavit 
of  the  defendant's  attorney  sufficiently  disproves  the  charge, 
and  shews  that  the  defence  of  the  action  is  bona  fide,  and  for 
the  purpose  of  tiying  the  right  of  the  Government  to  take  the 
land  on  which  the  alleged  trespass  was  committed,  for  the 
purposes  of  the  Intercolonial  Railway.  As  to  the  other  objec- 
tions, the  one  most  relied  on  is,  that  the  pleas  do  not  attempt 
to  answer  the  expulsion  of  the  plaintiff.  I  think  however,  that 
the  pleas  are  sufficient ;  where  the  breaking  and  entering  are  the 
gist  of  the  action,  and  the  expulsion  only  matter  of  aggrava- 
tion, a  plea  need  only  answer  the  breaking  and  entering: 
Taylor  v.  CoU  ;^  Bush  v.  Parker  f  Kavanagkv.  Oudge;*  Prc^ 
V.  Pratt  ;*  O^rattan  v.  Givan.^  In  this  case,  I  think  the  expul- 
sion is  only  laid  as  aggravation  of  the  principal  trespass,  and  is 
therefore  covered  by  the  pleas  which  justify  the  breaking  and 
entering. 


^  3  T.  R.  292;  1  H.  Bl.  555. 
»  7  M.  &  G.  31G. 


♦  2  Exch.  413. 


«  1  Bing.  N.  C.  72. 
M  P.  ft  B.  711. 
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The  objection  that  the  pleas  should  have  been  numbered  may        1878 
be  strictly  correct,  though  as  the  pleas  here  each  respectively 
commence  "  For  a  second  plea,"  "  For  a  third  plea,"  &c.,  I  think 
the  law  has  been  substantially  complied  with. 

The  remaining  objection — that  the  pleas  only  profess  to 
answer  one  trespass — ^was  admitted  to  be  valid,  though  prob- 
ably the  use  of  the  word  ''  trespass "  instead  of  "  trespasses," 
was  no  doubt  a  mere  oversight. 

I  think  the  defendant  should  have  leave  to  amend  his  pleas 
without  costs. 

My  reasons  for  thinking  so,  are,  1st.  That  the  plaintiff  has 
applied  to  set  aside  the  pleas  as  being  false,  frivolous  and 
vexatious,  when  he  must  have  known  from  the  litigation 
which  has  already  taken  place  with  reference  to  the  very  land 
on  which  the  alleged  trespass  was  committed  ;  that  whether 
Qie  Government  has  the  right  to  it  or  not,  it  at  least  bona  fide 
claims  the  right  for  the  purpose  of  the  Intercolonial  Railway, 
and  this  question  is  now  pending  before  the  Court  in  another 
case.  2d.  That  the  plaintiff  has  failed  on  one  of  the  grounds 
which  he  relied  on  as  a  substantial  defect  in  the  pleas,  viz. : 
that  the  defendant  has  not  answered  the  charge  of  expulsion. 
3d.  That  the  objection  that  the  pleas  were  not  numbered,  is 
purely  technical,  and  though  the  other  ground — that  the  pleas 
only  profess  to  answer  one  trespass — is  sustainable  ;  when  the 
plaintiff  has  been  unsuccessful  on  so  many  of  his  grounds,  I 
think  he  has  no  right  to  expect  costs. 

The  rule  will  be  that  the  defendant  be  allowed  to  amend 
without  costs. 
Weldon,  Fisher  and  Duff,  JJ.,  concurred. 
Wetmore,  J.     The  declaration  contains  three  counts,  as 
follows : 

Ist  count.  That  defendant,  on  divers  days  and  times,  broke 
and  entered  certain  lands  of  the  plaintiff  [description  of],  and 
then  and  there  with  railway  cars  and  locomotives  made  a  great 
noise  and  disturbance. 

2d  count.    Defendant  broke  and  entered  a  dwelling  house 
of  the  plaintiff  [called,  &c.],  and  made  a  noise  therein,  and 
expelled  the  plaintiff  from  the  possession  of  the  said  dwel- 
ling house,  and  kept  him  so  expelled  for  a  long  time,  wherebj'- 
49 
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^878.        plaintiff  was  deprived  of  the  beneficial  use  and  occupation 
MiiiNER      thereof. 

3d  count.  Defendant,  on  divers  days  and  times,  broke  and 
entered  certain  other  lands  of  the  plaintiff  [in,  &e.,  &&],  and 
then  and  there  put  and  placed  divers  gates  and  fences  and  rail- 
way cars  on  the  said  lands,  whereby  plaintiff  was  prevented 
from  entering  upon  the  said  lands,  and  kept  him  expelled  there- 
from, whereby  he  lost  and  was  deprived  of  the  issues  and  pro- 
fits and  beneficial'use  and  occupation  thereof! 

The  pleas  which  were  not  numbered,  were  as  follows : 

(1).  Not  guilty. 

(2).  And  for  a  second  plea,  the  defendant  says  the  said  land 
was  not  the  plaintiff^s. 

(3).  And  for  a  third  plea,  defendant  says  that  at  the  time  of 
the  alleged  trespass,  said  land  was  the  freehold  of  Her  Majesty, 
and  defendant,  as  the  servant,  and  by  the  command  of  Her 
Majesty,  broke  and  entered  the  said  close  and  committed  the 
alleged  trespass, 

(4).  And  for  a  fourth  plea,  defendant  says  that  at  the  time 
of  the  alleged  trespass,  the  said  land  was  held  and  possessed  by 
Her  Majesty  and  plaintiff,  as  tenants  in  common,  and  tliat 
defendant,  as  the  servant  and  by  the  command  of  Her  Majesty, 
broke  and  entered  the  said  close  and  committed  the  alleged 
trespass. 

The  grounds  of  objection  to  the  pleas  were — 

1st.  That  they  were  false,  frivolous,  and  vexatious;  2d  They 
did  not  state  whether  they  are  answers  to  the  whole  dedaift' 
tion  or  to  particular  counts ;  3d.  They  were  not  numbered  as 
required  by  the  Act  of  Assembly ;  4th.  The  3d  and  4th  pleas 
were  each  only  pleaded  to  one  trespass,  and  the  dedaxatioQ 
alleges  several  trespasses;  and,  5th.  The  2d  and  3d  counts 
allege  an  ouster,  and  the  fourth  plea  as  pleaded  is  no  ananv^r 
to  such  counts. 

On  the  first  ground — ^that  the  pleas  are  false,  frivolous  and 
vexatious — I  am  not  disposed  to  interfere  with  the  pleas,  though 
there  is  seemingly  ground  for  raising  the  objection  to  the 
second  plea,  if  not  to  the  third.  To  plaintiff's  affidavit  is  at- 
tached a  copy  of  a  deed,  which  he  alleges  was  long  after  the 
commencement  of  the  suit  tendered  to  him  for  execution.    The 
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deed  so  tendered  was  from  the  plaintiff  to  Her  Majesty  the        1878 

Queen,  in  consideration  of  the  sum  of  two  hundred  and  ten      Milner 

dollars  paid  by  the  Honorable  Alexander  Mackenzie,  Minister 

of  Public  Works  in  and  for  the  Dominion  of  Canada,  for,  and 

on  behalf  of  Her  Majesty.  In  paragraph  5  of  plaintiflTs  affidavit, 

be  says  :  That  such  lands  and  premises  described  in  said  deed 

wftg  a  part  of  the  lands  and  premises,  for  trespassing  upon 

which,  this  action  is  brought,  and  that  he  has  not  conveyed  the 

same  to  the  said  deifendant,  or  to  Her  Majesty  the  Queen.    In 

the  4th  paragraph  of  the  affidavit  of  the  defendant's  attorney, 

he  denies  that  the  pleas  are  false,  frivolous  and  vexatious, 

because  the  action  is  blx)ught  against  the  defendant  for  alleged 

trespasses  on  lands  belonging  to  the  Intercolonial  Railway,  and 

forming  part  thereof,  but  which  the  plaintiff  claims  as  his 

property,  and  not  the  property  of  the  Crown.    I  cannot  very 

well  see  why  the  deiPendant  should  have  so  liberally  tendered 

tSlO.OO  to  theplatntiff  for  the  land  in  question  and  required  a 

deed  of  it  from  him,  if  the  land  belonged  to  the  Intercolonial 

Railway  as  the  defendant's  attorney  swears  it  .did.    It  may  be 

that  a  complete  and  satisfactory  explanation  could  have  been 

given  for  tendering  the  $210.00,  and  the  deed  for  execution. 

Such  an  explanation,  in  my  opinion,  should  have  been  given, 

Iknd  it  has  not  been  given. 

If  the  land  Was  the  plaintiff's  (and  from  the  defendant's  own 
shewing  he  had  an  interest  in  it,  for  which  the  defendant  was 
willing  to  pay  $210.00 — a  pretty  substantial  sum,  if  the  plain- 
tiff had  no  interest  in  it),  there  certainly  does  not  seem  to  be 
imy  irresistible  reason  why  the  defendant  should,  in  his  second 
plea,  have  put  forward  that  the  land  was  not  the  plaintiff's 
unless,  indeed,  he  wished  to  put  the  plaintiff  to  the  unnecessary 
trouble  and  expense  of  ^oving  his  title. 

The  plea,  in  the  face  of  the  copy  of  the  deed,  unexplained  to 
ay  mind,  savors  sufficiently  of  falsity  and  vexation  to  relieve 
the  plaintiff's  application  upon  this  ground,  from  any  charge  of 
being  unjustifiable. 

The  objection  that  the  pleas  are  not  numbered  is  purely 
technical,  and  should  be  amended.  If  this  were  the  only  ob- 
jection, I  should  not  think  of  requiring  the  defendant  to  pay 
•ay  costs  on  amending.    As  to  the  second  and  third  counts  o{ 
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the  declaration  containing  an  allegation  of  ouster,  and  the  plea 
not  answering  the  ouster,  I  think  there  is  nothing  in  this 
objection ;  the  ouster  being  only  a  matter  of  aggravation  of  the 
trespass  complained  of. 

The  second,  third  and  fourth  pleas  are,  I  think,  bad,  because 
neither  of  them  state  to  which  count  they  refer,  as  being  an 
answer;  nor  is  either  of  them  pleaded  as  an  answer  to  the  dedara- 
tion,  which  contains  three  counts,  each  for  a  separate  trespass. 
Upon  demurrer  to  these  pleas  I  think  the  plaintiff  must  unques- 
tionably have  succeeded  and  by  law  would  have  been  entitled  to 
the  costs  of  the  demurrer.  The  expense  of  such  a  mode  of 
attacking  the  pleas  would  have  been  very  much  lai^ger  than 
the  summary  and  inexpensive  one  he  has  adopted,  a  course  of 
proceeding  that,  I  think,  should  be  encouraged,  and  I  can  see 
no  reason  why  he  should  not  be  allowed  the  costs  of  his  success- 
ful application.  Refusing  the  plaintiff  costs  will  I  fear  put  a 
damper  upon  the  expeditious  and  comparatively  cheap  course 
of  application  to  set  pleas  aside  and  drive  litigants  to  the 
dilatory  process  of  demurring,  which  must  not  only  impose 
heavy  costs  upon  clients,  but  necessarily  add  to  the  onerous 
duties  of  the  Court,  which  could  be  materially  modified  by  such 
matters  being  disposed  of  by  a  judge  at  chambers.  I  agree 
with  my  learned  brethem  that  the  defendant  should  be  allowed 
to  amend  his  pleas,  but  differ  with  them  respecting  the  costs,  as  I 
think  the  amendment  should  only  be  allowed  on  payment  of  costs. 
Defendomt  aUowed  to  amend  tvUhoul  costs* 


1878 
Nov. 


PARROTT  V.  ROBERTS. 

Service  ofvnnts  qfsttmmons  and  attachment — Where  served  on 
agent  of  defendant  living  out  of  the  Province — Wh&re 
plaintiff  and  argent  same  person — Whether 
a  mere  irregularity  or  not —  Waiver 
— O'Leary  v.  Graham,  (5, 
AUen  106.)  dis- 
tinguished. 

The  plaintiff  was  the  agent  of  the  defendant,  who  lived  out  of  the  FjtoTinoe. 
The  plaintiff  caused  writs  of  summons  and  attachment  to  be  issued  agsiMt 
the  defendant  and  to  be  a6rr«4.  upon  himself  as  agent  for  ^e  defeqdiiDt^ 
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under  tection  nine  of  chapter  37>  of  the  Consolidated  Statutes,  and  thereupon 
communicated  to  the  detendant  the  fact  of  the  issue  of  the  writs  and  of  the 
sernce  thereof. 

Held  that  the  servioe  was  bad,  as  it  would  be  contrary  to  reason  and  natural 
justice  to  apply  the  section  to  a  case  where  the  agent  was  himself  the  plaintiff 
in  the  suit. 

Held  (by  Allen,  C.  J.,  Wbldon,  Wetmore  and  Duff,  JJ.,  Fisher,  J.  dissent- 
ing), that  the  serrice  was  not  a  mere  irregularity,  but  was  wholly  defective, 
ai^  that  the  case  ou|(ht  not  to  be  governed  by  the  ordinary  rules  relating  to 
waiver  of  irregularities. 

This  was  an  application  to  set  aside  an  order  made  by  Mr. 
Justice  Weldon,  perfecting  the  service  of  the  summons  in  this 
cause,  and  also,  to  set  aside  the  service  of  the  summons  and 
writ  of  attachment,  and  to  relieve  the  property  attached,  on  the 
ground  that  the  service  had  been  made  on  the  plaintiff  himself 
as  the  agent  of  the  defendant  who  resided  out  of  the  Province. 
The  fact  that  the  plaintiff  and  the  agent,  who  was  served,  was 
one  and  the  same  person  was  not  brought  to  the  attention  of 
Mr.  Justice  Weldon  when  he  made  the  order.  It  was  shewn 
on  this  application,  that  the  fact  of  the  issue  of  the  writs  of 
summons  and  attachment,  and  of  the  service  thereof,  had  come 
to  the  defendant's  knowledge. 

Oct  9,  1878.  E.  L.  Wetmore  moved  to  set  aside  the  Judge's 
order  perfecting  service  of  the  summons  issued  in  this  case,  and 
also  to  set  aside  the  service  of  the  summons  and  writ  of  attach- 
ment and  to  relieve  the  property  attached,  and  a  ru^e  nisi, 
returnable  on  the  second  Saturday,  was  granted. 

Oct.  19,  1878.  D.  L.  Hanvagton  shewed  cause.  The  rule 
calls  upon  the  plaintiff  to  shew  cause  why  the  Judge's  order 
perfecting  the  service  of  the  writ,  and  the  service  of  the  writ 
should  not  be  set  aside,  and  why  the  property  attached  should 
not  be  relieved.  The  latter  part  of  the  rule  cannot  be  complied 
with.  For,  admitting  the  service  to  be  irregular,  the  writ 
having  been  properly  issued  and  placed  in  the  sheriff's  hands, 
and  he  having  filed  the  memorandum  in  the  registrar's  office, 
required  by  Consolidated  Statutes,  c.  42,  s.  16,  the  property  is 
bound  and  will  continue  so  during  the  two  months  the  writ 
is  allowed  to  run ;  and  the  writ  may  be  served  at  any  time 
during  that  period.  By  Consolidated  Statutes,  c.  42,  s.  9,  a 
writ  of  attachment  may  be  served  in  the  same  manner  as  a 
writ  of  summons.  Chapter  37,  section  9,  directs  how  this  may 
be  don^,  and  says,  where  a  person  is  carrying  on  business,  but 
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bas  no  place  of  residence  in  the  Province,  it  may  be  served  ol 
the  agent,  clerk,  or  other  person  in  the  employment  of  defend 
ant.  It  is  not  disputed  that  the  plaintiff  was  defendant's  agen^ 
and,  according  to  the  plain  words  of  the  Act,  the  servioe  wa| 
regular.  The  process  came  to  the  defendant  s  knowledge.  Thii 
being  the  case,  the  Court  will  not  set  aside  the  proceeding4| 
even  although  there  be  no  order  to  perfect  service :  C/Leary  vj 
OraJiam} 

Wetmore,  in  reply.  The  Court  will  look  at  the  intention  of 
the  Act,  and  will  not  construe  it  contrary  to  common  sense  and 
common  justice.  The  law  will  not  constitute  a  party  an  agent 
for  another,  when  the  interests  of  the  agent  are  adverse  to  those 
of  his  principal :  Story's  Agency  (Lib.  Ed.),  s.  210.  (Duff,  J. 
The  rule  is,  that  while  the  Court  will  not  presume  that  the 
agent  will  do  wrong,  they  will  place  him  beyond  the  power  of 
doing  wrong.)  It  would  be  contrary  to  natural  equity  to  hdd 
the  plaintiff  to  be  the  agent  for  defendant,  for  ihe  purposes  of 
the  Act:  Brooms  Max.  (Lib.  Ed.),  p.  112. 

The  attachment  is  a  collateral  proceeding,  and  if  the  serWoe 
of  the  writ  is  set  aside,  the  property  must  be  restored  and  the 
attachment  dissolved :  Consol.  Stat,  p.  317,  s.  6. 

The  notice  that  the  process  has  issued,  may  be  sufficient  in 
cases  where  the  defendant  is  within  the  jurisdiction  and  is  pre- 
sumed to  know  the  law,  but  iJbiB  rule  does  not  hold  wh^e  he 
is  a  foreigner  and  without  the  jurisdiction.  The  Act  provides 
how  he  must  be  served  in  that  case,  and  its  direotions  most  be 
strictly  adhered  to.  There  is  no  distinction  between  this  ctfe 
and  one  where  a  party  causes  a  writ  to  be  issued,  puts  it  in  bis 
pocket,  and  informs  the  opposite  party  of  its  being  issued.  In 
such  a  case,  the  Court  would  not  hold  th^  service  good. 

Cur,  adv.  wdL 

The  following  judgments  were  now  delivered : 

Allen,  C.  J.  This  was  an  application  to  set  aside  a  Jndge's 
order  perfecting  the  service  of  the  summ(Mis  issued  in  ihis  esse, 
and  also  to  set  aside  ihe  service  of  the  summons  and  writ  of 
attachment,  and  to  relieve  the  property  attached.  The  ground 
ot  the  application  was,  that  the  service  had  be^i  effected  on 
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the  phintiff  himself  as  the  agent  of  the  defendant,  who  resides 
oat  of  the  Province. 

I  Unnk  the  service  was  clearly  insufficient.  The  9th  section 
of  the  Ck>naolidated  Statutes,  c.  37,  enacts  that  ''  where  a  sum- 
mons is  issued  against  any  person  carrying  on  business  in  this 
Province,  who  may  have  a  place  of  business,  but  no  place  of 
residence  therein,  the  service  of  such  summons  may  be  effected 
by  leaving  a  copy  of  the  same  at  the  place  of  business  of  the 
defendant,  with  an  agent  or  clerk,  or  other  adult  person  in  the 
em{do}rment  of  the  defendant,  &c." 

It  would  be  contrary  to  reason  and  natural  justice  to  apply 

this  section  to  a  case  where  the  agent  is  himself  the  plaintiff  in 

tbe  suit     The  "agent"  upon  whom  the  Act  authorizes  the 

sommons  to  be  served,  must  be  a  third  person,  whose  interest 

is  not,  at  all  events,  necessarily  adverse  to  that  of  the  defendant 

in  the  suit    It  might,  and  probably  would,  lead  to  the  greatest 

injustice,  if  the  plaintiff  in  the  suit  could  be  considered  as  the 

agent  of  the  defendant  for  the  purpose  of  accepting  service  of 

the  writ    A  judgment  might  be  obtained  against  a  man,  and 

his  property  be  sold  under  execution,  without  his  having  the 

slightest  knowledge  of  the  existence  of  any  suit  against  him. 

The  plaintiff's  character  as  plaintiff  in  the  suit  is  incompatible 

with  that  of  agent  for  the  defendant    A  man  cannot  be  on 

agent  in  a  transaction  where  he  has  an  adverse  interest    In 

Stoiy  on  Agency,  s.  210,  it  is  said  that  it  is  a  ''  rule  in  regard 

to  tbe  duties  of  agents,  which  is  of  general  application,  that  in 

matters  touching  the  agency,  agents  cannot  act  so  as  to  bind 

their  principals  where  they  have  an  adverse  interest  in  them- 

selveB." 

If  the  service  of  the  summons  is  insufficient,  the  service  of 
the  attachment  must  &il  also.  The  9th  section  of  the  Consoli- 
dated Statutes,  c.  42,  directs  that  a  copy  of  the  writ  of  attach- 
meaaty  and  of  the  affidavit  and  particulars,  shall,  at  the  time  of 
the  aervioe  of  the  writ  in  the  case,  be  served  upon  the  defend- 
ant in  the  same  manner  as  a  writ  of  summons ;  and  the  53rd 
section  enacts,  that  if  the  writ  in  the  cause  is  not  served,  the 
attachment  shall  be  dissolved,  and  the  sheriff  shall  forthwith 
release  the  property  from  attachment  New,  if  the  attempted 
service  of  the  summons  was  a  nullity,  there  has  been  no  ser- 
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vice,  and  the  attachment  of  the  property — ^which  rests  on  no 
better  foundation — cannot  be  sustained. 

It  has  been  contended,  however,  that  though  the  service  may 
have  been  irregular,  it  is  sufficient  if  the  summons  and  attach- 
ment had  come  to  the  knowledge  of  the  defendant ;  that  such 
is  the  case  here,  and  that  he  had  waived  the  objection.  The 
case  of  CfLeary  v.  Oraharn}  was  relied  on  by  the  plaintiff. 
There,  however,  there  was  much  delay,  and  there  were  also 
clear  acts  of  waiver,  which  do  not  exist  in  this  case.  More- 
over the  defendant  here  is  a  foreigner,  residing  out  of  Uie 
jurisdiction  of  the  Court,  who  may  not,  perhaps,  be  held  so 
strictly  in  questions  of  waiver  as  a  British  subject,  or  resident 
of  the  country.  The  law  has  pointed  out  a  particular  mode  of 
proceeding  in  such  cases,  which,  in  the  absence  of  an  author- 
ized agent,  upon  whom  process  could  have  been  served,  should 
have  been  adopted.  Where  the  proper  mode  of  proceeding 
against  the  defendant  has  not  been  taken,  I  am  not  prepared 
to  decide  that  the  mere  fact  of  the  irregular  proceedings  which 
Were  taken  having  come  to  his  knowledge,  beyond  the  juris- 
diction of  the  Court,  without  clear  evidence  of  his  assent  to,  or 
adoption  of  them,  will  constitute  a  waiver,  and  prevent  him 
from  applying  to  set  them  aside.  I  think  the  service  in  this 
case  was  not  a  mere  irregularity,  but  was  wholly  defective, 
and  therefore  the  case  ought  not  to  be  governed  by  the  ordi- 
nary rules  relating  to  the  waiver  of  irregularities. 

I  may  add  that  the  affidavit  of  service  of  the  summons  did 
not  disclose  the  fact  that  the  person  upon  whom  the  writ  was 
served,  was  the  plaintiff  himself.  If  that  fact  had  appeared! 
the  order  perfecting  the  service  would  probably  not  have  been 
made. 

I  think  the  rule  should  be  made  absolute. 

Weldon,  Wetmore  and  Duff,  JJ.,  concurred. 

Fisher,  J.  This  was  an  application  to  set  aside  an  order  made 
by  Mr.  Justice  Weldon,  making  the  service  of  the  summons  and 
attachment  issued  in  the  case  good,  and  for  the  release  of  the 
property  under  the  attachment. 

It  appears  that  the  order  was  made  upon  the  affidavit  of 
Edward  A.  Charters,  Deputy  Sheriff  of  the  County  of  We^ 
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inorland,  that  he  had  on  the  20th  day  of  August  last,  served 
the  summons  and  the  memorandum  thereto  attached,  and  the 
writ  of  attachment,  affidavit,  and  bill  of  particulars  of  the 
plaintiffs  demand,  by  delivering  the  same  to  George  B.  Parrott, 
an  adult  person,  and  the  agent  of  the  said  Walter  J.  Roberts,  at 
the  office  or  place  of  business  of  tho  said  Walter  J.  Roberts, 
situate  at  Wood  Point,  in  the  Parish  of  Sackville,  and  County 
of  Westmorland ;  and  he  further  stated  that  the  said  George  B. 
Parrott  was  the  agent  and  in  the  employment  of  the  said 
defendant  in  such  business,  and  that  the  said  defendant  had  no 
place  of  residence  in  the  Province  of  New  Brunswick  ;  and  he 
farther  stated  that  the  defendant  was  carrying  on  the  business 
of  quarrying  stone  at  Wood  Point,  in  the  Parish  aforesaid,  and 
that  the  said  George  B.  Parrott  was  the  agent  of  the  defendant 
in  the  carrying  on  of  tho  said  business.  It  appears  that  the 
said  George  B.  Parrott,  the  agent  above  named,  was  really  the 
George  B.  Parrott,  who  is  the  plaintiff  in  the  suit,  a  fact  that 
does  not  appear  to  have  been  brought  prominently  before  the 
Judge,  and  it  is  objected  that  the  service  of  the  summons  and 
attachment  having  been  made  on  George  B.  Parrott,  at  his  own 
sait,  it  is  irregular  and  cannot  be  perfected  by  the  order  of  a 
Judge,  under  section  9  of  chapter  37  of  the  Consolidated  Stat- 
utes, and  in  that  I  concur.  I  think  it  never  could  have  been 
the  intention  of  the  Act  that  the  agent  could  sue  his  principal 
and  serve  the  process  on  himself.  Such  a  course  would  be  open 
to  great  abuse,  and  could  never  have  been  contemplated  by  the 
Legislature.  Section  9  of  chapter  42,  of  the  Consolidated 
Statutes  enacts  that  "  a  copy  of  the  writ  of  attachment  and  of 
the  affidavit  and  particulars  as  aforesaid  shall,  at  the  time  of 
the  service  of  the  writ  in  the  cause,  be  served  upon  the  defen- 
dant in  the  same  manner  as  a  writ  of  summons."  Section  9  of 
chapter  37,  of  the  Consolidated  Statutes  prescribes  the  mode  of 
serving  a  summons  in  a  case  like  the  present.  It  enacts  that 
"  Where  a  summons  is  issued  against  any  person  carrying  on 
business  in  this  Province  who  may  have  a  place  of  business, 
but  no  place  of  residence  therein,  the  service  of  such  summons 
may  be  effected  by  leaving  a  copy  of  the  same  at  tho  place  of 
huriness  of  the  defendant  with  an  agent  or  clerk,  or  other  adult 
person  in  the  employment  of  the  defendant  or  defendants  in 
50 
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sach  business,  and  known  to  the  person  serving  the  same  as 
\yeing  an  agent,  clerk  or  person  in  the  employment  of  the  defen- 
dant in  such  business."  Section  10  provides  that  no  sudi 
service  shall  be  deemed  good  without  the  order  of  a  Judge  on 
satisfactory  proof  by  affidavit  of  the  nature  and  place  of  business 
carried  on  within  the  Province,  and  the  particular  nature  of  the 
agency  or  employment  of  the  person  with  whom  the  copy  was 
left. 

It  appears  by  the  affidavit  of  the  plaintiff  that  on  the  same 
day  the  summons  and  writ  of  Attachment  were  served  on  him, 
he  wrote  to  the  defendant,  informing  him  of  such  service,  and 
that  the  work  at  the  quarry  was  stopped,  and  that  he  would 
send  him  further  particulars  at  once  ;  that  on  the  5th  ai  Sep- 
tember he  received  a  letter  from  Christopher  Milner,  Esquire, 
signed  as  the  attorney  of  the  defendant,  in  which  he  stated 
that  Mr.  Walter  J.  Roberts  had  directed  him  to  call  upon  him 
(the  plaintiff)  for  an  account  of  the  liabilities  he,  the  said 
Roberts  was  under  for  the  Wood  Point  quarries,  that  he  might 
take  the  necessary  steps  to  investigate  them  preparatory  to 
their  liquidation  ;  that  on  the  8th  day  of  September  he  fur- 
nished Mr.  Milner  with  the  account  of  the  defendant's  liabili- 
ties on  account  of  the  quarries  at  Wood  Point ;  that  oa  the 
30th  of  August  he  wrote  the  defendant  giving  him  full  infor- 
mation of  the  service  of  the  writ  and  attachment,  and  of  the 
condition  of  things  at  the  quarry,  which  letter  the  defendant 
must  have  received  in  due  course  of  post  The  receipt  of  the 
letter  is  acknowledged  by  the  defendant  in  a  letter  dated  the 
8th  of  September  at  New  York,  in  which  he  i*equested  Parrott 
to  send  him  an  account  of  the  indebtedness  at  Wood  Point, 
every  debt  included,  trusting  before  long  that  a  satisfactory 
settlement  would  be  made. 

Parrott  received  another  letter  from  the  defendant  dated  the 
13th  of  September  at  New  York,  in  which  he  refers  to  the 
receipt  of  Parrott's  letter,  and  also  the  account  of  the  indebted- 
ness from  Mr.  Milner,  and  his  knowledge  of  what  had  been 
done,  and  expressing  the  hope  of  completing  the  arrangement 
before  the  close  of  the  week,  and  making  a  settlement  Now 
•the  summons  and  attachment  were  not  served  as  the  law  re- 
(juiies,  in   consequence  of  the  plaintiff  and  agent   being  the 
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saiue  person,  but  the  fact  of  the  service  was  comtnunicated  to  _  \s]S 
the  defendant  immediately,  and  he  had  full  knowledge  of  the  Parrott 
proceedings ;  and  I  have  always  understood  from  the  English 
aathorities,  that,  if  the  knowledge  of  the  service  of  the  writ 
was  brought  home  to  the  defendant  that  was  good  service,  and 
I  know  that  practice  has  been  acted  upon  in  this  Court.  In 
this  case  not  only  was  knowledge  of  the  service  brought  home 
to  the  defendant,  but  his  attorney,  Milner,  communicated  with 
PiUTott  on  the  subject.  His  application  for  information  pro- 
fessedly as  the  attorney  of  the  defendant,  and  the  defendant's 
reference  to  the  suit  in  his  letter  to  Parrott,  clearly  recognizes 
Mr.  Uilner's  position  aiid  action. 

It  was  urged  that  the  service  on  the  defendant  should  have 
been  made  in  the  manner  prescribed  in  s.  5«3  of  c.  42  of  C'on* 
8olidated  Statutes : — **  If,  however,  it  appears  to  a  Judge  that 
the  writ  has  not  been  served  by  reason  of  the  defendant  having 
left  the  Province  or  secreted  himself,  he  may  authorize  the 
publication  for  four  weeks  in  the  Royal  Gazette  of  a  notice 
of  such  writ  and  attachment  having  issued,  and  at  the  expira- 
tdOQ  of  such  time,  if  the  defendant  do  not  appear,  the  proceed- 
ings may,  upon  order  of  the  Judge,  go  on  as  if  the  defendant 
had  appeared,  but  a  defendant  may,  at  any  time,  be  let  in  by  a 
Judge  to  defend  upon  terms." 

It  appears  to  me  that  this  section  can  only  apply  to  a  case 
where  the  defendant  cannot  be  served  in  the  manner  prescribed 
in  chapter  37  which  in  sections  7,  8,  9,  and  10  provides  for  the 
service  of  the  summons.  Section  53  of  c.  42  provides  for  a 
case  not  mentioned  in  any  of  the  sections  of  chapter  37,  for 
the  service  of  process ;  and  I  think  it  is  intended  to  provide  for 
service  on  a  person  who  has  gone  from  the  Province  without 
leaving  any  agent  or  other  adult  person  in  his  employ  at  his 
place  of  business,  if  he  has  any,  or  where  the  service  can  not 
be  made  in  the  same  manner  as  a  writ  of  summons,  as  is  re- 
(jaired  by  section  £>  of  chapter  42  of  the  Consolidated  Statutes. 

RtUe  absolute. 
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_^^®:_  BYRON  r.  FLAOa  and  BATSON. 

*  ^*         Interest  on  judgment  agaiiiat  the  principal — Kot  allowed  in 
entering  up  jtidgiTient  against  the  hail. 

I  Sail  aro  only  liable  for  the  sum  sworn  to  and  costs,  and  the  Court  wiU  not  allow 
interest  on  the  judgment  against  the  principal  in  an  action  on  their  recogni- 
zance. 

Oct.  18, 1878.  P(d7n€ry  Q.  (7.,  in  moving  for  judgment  against 
the  defendants  on  a  recognizance  entered  into  by  them,  claimed 
interest  on  the  judgment  in  the  action  in  which  they  were  bail 
from  the  time  the  judgment  was  entered  up. 

Our.  adv.  vult. 

Tlie  judgment  of  the  Court  (Weldon,  Fisher,  Wetmore  and 
Duff,  JJ.)  was  now  delivered  by 

Weldon,  J.  Mr.  Palmer  moved  to  be  allowed  interest  on 
the  judgment  from  the  time  it  was  entered  up  against  the  prin- 
cipal. There  is  no  precedent  for  giving  interest  on  recogni- 
zance of  bail.  The  bail  are  only  liable  for  the  sum  sworn  to  and 
the  costs.  No  authority  was  cited  in  support  of  the  application, 
and  none  can  be  found. 

Judgment  aceordinghj. 


1878  BYRON  r.  BATSON  and  FLAGG. 

J^ov,        Sail  to  the  action — When  entitled  to  relief — Order  of  Judg^ 

allowing  jpinncipal  to  he  absent  from  the   Province — 

Absence  before  order  made — Action  on  recognizance 

— Order  not  retro-active — Consolidated  Statutes, 

chapter  37^  sec.  31  and  chapter  S8, 

sec,  5  considered. 

B.  and  F.  became  bail  to  the  action  for  S.,  at  the  suit  of  A.  At  the  time  of 
signing  judgment  against  S.,  he  was  absent  from  the  ProTinco  and  remained 
away  for  some  time.  During  his  absence  an  order  was  made  allowing  him  to 
be  absent  until  a  time  therein  limited.  B.  and  F.  being  sued  for  the  breach  of 
the  recognizance,  prior  to  the  making  of  the  order,  applied  for  relief  under 
the  Consolidated  Statutes,  chapter  37,  sec.  31  and  chapter  38,  sec.  5.  B.  beiog 
sick  at  the  time  of  the  application,  did  not  make  an^  affidavit  From  tiie 
affidavits  of  F.  and  S.  (who  had  returned  to  the  Province),  it  appeared  that 
neither  B.  nor  S.  was  indemuiiied.  A.  in  his  affidavit,  in  answer,  char;ired 
B.  and  F.  with  being  confederate  with  S.  in  preventing  him  (A.)  from  obtain- 
ing the  fruits  of  his  judgment,  and  in  maintaining  the  nuisance,  to  recover 
damages  for  which  the  original  action  was  brought,  and  alleged  that  S.  had 
parted  with  his  pix>periy  shortly  before  Judgment  against  him.  Th«« 
char^  were  not  an&vered,  and  nothing  was  said  as  to,  at  wh«ee  expense  the 
appbcation  was  made.,    S.  had  never  been  fend^red  in  discharge  of  his  bail 
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Hdi  (by  Wkldon  vid  Fuher,  J  J.,)  that  the  Court  had  powor  to  grant  the  1373 

relief  asked  for,  and  that  the  application  of  B.  and  F.  ought  to  be  ^^ranted 


upon  their  paying  A.  hit  costs  up  to  that  time,  and  upon  rendenng  the        Btron 

defendant  into  cmtody.  t^, 

ffdd  (by  WxTMORB  and  Duff,  JJ.)    Without  expressing  any  opinion  as  to   BiLTaoN  and 

whetiier,  under  the  Statute,  the  Court  could  grant  the  relief  asKed  for,  that        Flaoo. 

tiie  defendants  bad  not  made  out  a  case  entitnng  them  to  the  exercise  of  the 

suitable  jurisdiction  of  the  Court,  and  that  their  application  should  be 

refused. 
Semble,    An  order, of  a  Judge  allowing  a  defendant,  who  has  put  in  special 

bail,  to  be  absent  from  the  Province  has  no  retro-active  effect. 

This  ^as  an  application  under  the  Consolidated  Statutes, 
chapter  37,  sec  31,  and  chapter  38,  sec.  5,^  to  relieve  the  de- 
fendants in  an  action  upon  a  recognizance  of  bail.  Judgment 
in  the  original  action  was  signed  on  March  2d,  1878.  On 
April  26tb,  1878,  Mr.  Justice  Fisher  made  an  order  allowing 
Stimpson,  the  principal,  to  be  absent  from  the  Province  until 
the  10th  day  of  May  then  next.  Stimpson  was  absent  from 
the  Province  at  the  date  of  signing  the  judgment,  and  remained 
away  until,  and  after  the  date  of  Mr.  Justice  Fisher  s  order. 
A.  having  brought  an  action  on  the  recognizance  of  the  bail,  and 
the  defendants  having  applied  to  Mr.  Justice  Wetmore  for  re- 
lief, he  referred  the  matter  to  the  Court,  and  the  case  was 
entered  on  the  motion  paper.  Stimpson  had  never  been  rend- 
ered. The  plaintiff  chai^ged  the  defendants  with  conspiring 
with  Stimpson  to  prevent  him  from  getting  the  benefit  of  his 
judgment  in  the  original  action,  and  with  assisting  Stimpson 
in  maintaining  the  nuisance  to  recover  damages  for  which  the 
original  action  was  brought,  and  he  alleged  that  Stimpson 
bad  sold  a  house  and  lot  of  land  belonging  to  him  shortly 
before  judgment  against  him.  These  charges  were  not  an- 
swered. BatsoD,  one  of  the  defendants,  was  sick  in  his 
house  at  Campobello  when  the  affidavits  for  the  application 
before  Mr.  Justice  Wetmore  were  made,  and  made  no  affidavit. 

^  By  GonsoL  Stat.,  c.  37,  s.  31,  it  is  enacted,  "In  case  of  render  after  special 
bail  has  heen  put  in  and  before'judgment,  or  within  six  months  after  judgment, 
s  defendant  in  custody  may  in  like  manner  put  in  special  bail.  In  any  action 
hroogfat  upon  a  bail  bond,  or  against  bail  to  the  action,  the  Court  or  Judge 
theieof  may  grant  relief  upon  terms  as  has  heretofore  been  the  practice." 

'  The  concluding  paragraph  of  chapter  38,  section  5,  is  as  follows :  ''The 
Court  where  the  action  is  brought,  may  give  such  relief  to  the  parties  as  is 
•graeable  to  justice,  and  in  accordance  with  the  practice  of  the  Court  on  bail 
bonds.** 
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^878.        From  the  affidavit  of  Flagg,  the  other  defendant,  and  Stirnp- 

Btbon       son,  it  appeared  that  neither  of  the  defendants  was  indemni- 

^'  fied,  but  nothing  was  said  as  to  who  was  bearing  the  expense 

Batbon  akd     -  ,■«  1.     , . 

Flagc.       ^*  *"^  application. 

Oct.  9, 1878.  Thomson,  Q.  C,  in  support  of  the  application. 
The  first  question  is,  whether  the  absence  in  this  case  having 
begun  before  the  date  of  signing  the  judgment  and  being  in 
ordinary  course  of  Stimpson  s  business  is  such  an  absence  as  is 
contemplated  by  the  Act.  My  contention  is,  that  the  bail-  are 
not  liable,  unless  defendant  has  either  left  the  Province  before 
the  judgment,  animus  manendi,  or  has  left  after  judgment 
The  defendant  could  not  tell  when  judgment  would  begin, 
and  was  he  to  stop  his  business,  which  took  him  in  his  vessel 
out  of  the  Province  ? 

Again,  he  was  back  before  this  action  was  brought  and  before 
the  order  of  Mr.  Justice  Fisher  expired. 

Next,  assuming  there  has  been  a  breach,  the  question  is, 
whether  there  is  power  to  grant  relief.  The  Court  should 
exercise  its  equitable  jurisdiction,  unless  there  is  an  express 
section  taking  away  its  jurisdiction.  I  would  call  your  atten- 
tion to  section  31  of  chap.  37,  of  the  Consolidated  Statutes, 

The  fact  that  the  bail  have  a  good  defence  by  way  of  plea, 
does  not  affect  their  right  to  come  here  to  make  this  motion. 

Oct.  9  and  10, 1878.  Palmer,  Q.  C,  contra.  This  is  a  most 
monstrous  application.  The  defendants  must  be  confined  to  the 
grounds  taken  on  the  motion,  which  was  only  to  have  relief 
under  certain  sections  of  chapter  38  of  the  Consolidated  Stat* 
utes.  The  question  that  th6re  is  no  breach  cannot  be  raised 
here,  because  if  defendant's  contention  is  right  that  forms  a 
good  defence.  The  Judge's  order,  made  after  Stimpson  had 
gone  out,  does  not  and  cannot  affect  the  breach  by  his  being 
out  before  the  order  was  made.  There  never  was  any  statute 
or  practice  to  relieve  bail  without  the  debtor  being  rendered. 
Judge  Wetmore  was  wrong  in  refusing  me  costs.  The  de- 
fendants came  for  a  favor.  I  want  this  motion  dismissed  with 
costs,  and  under  any  circumstances  I  am  entitled  to  the  costs  of 
this  application. 

Tliomson,  Q,  (7.,  in  reply.  It  appears  from  Day's  Com.  Law 
Proc,  p.  350,  that  a  party  appealing  to  the  Court  from  a  Judge's 


Digiti 


ized  by  Google 


MICHAELMAS  TERM,  XLII.  VICT.  899 

order  may  use  additional  affidavits  and  take  new  points.    I  again        1876 
ui^ge  that  the  Act  never  contemplated  that  if  a  man  crossed,      Btkok 
for  instance,  from  St.  Stephen  to  Calais,  and  judgment  was  «• 

signed  before  he  got  back,  that  that  would  be  a  breach,  ^^'^fj^^ 
(Duff,  J.  Does  not  the  Act  say  so  ?)  The  Act  must  receive  a 
liberal  construction.  But  Judge  Fisher's  order  is  conclusive, 
not  being  appealed  from.  (Duff,  J.  There  is  nothing  to  shew 
that  Mr.  Justice  Fisher  knew  of  the  defendant  being  absent  at 
the  time  the  order  was  made ;  then  you  must  shew  he  had  the 
power.)  (Fisher,  J.  Are  not  the  two  questions  (1)  Had  I  the 
power  to  make  the  order  ?  and  (2)  Does  the  order  relieve  the 
defendants  ?)  Yes,  those  are  the  two  questions.  This  Court 
must  assume  the  bail  disclosed  to  Judge  Fisher  the  facts  as  they 
were.  The  summons  is  to  allow  him  to  remain  out.  Now, 
what  was  the  effect  of  the  Judge's  order  ?  He  had  jurisdiction 
over  the  subject  matter,  and  being  unappealed  from  and  un- 
reversed, it  is  an  estoppel  against  the  plaintiff  bringing  the 
action;  therefore  I  am  entitled  to  have  this  action  stayed 
without  costs. 

There  is  no  analogy  between  the  old  practice  and  this.  Form- 
erly the  debtor  must  be  in  close  custody  to  enable  the  bail  to  get 
relief.  Here  it  is  enough  that  he  should  be  within  the  Province. 
The  old  practice  is  not  made  obligatory  on  the  Court  by  the 
Mst  section,  it  gives  them  the  power  to  relieve  upon  terms,  but 
they  have  the  right  to  adopt  such  a  practice  as  is  adaptable  to 
the  altered  state  of  the  law.  The  tenns  must  be  conformable 
to  common  sense  and  justice,  in  view  of  the  altered  state  of 
affiurs. 

If  the  bail  are  entitled  to  be  relieved,  they  are  entitled  to  be 
relieved  without  shewing  they  are  not  indemnified.  (Duff,  J. 
I  tiiink  when  they  apply  to  the  equitable  jurisdiction  of  the 
Court,  they  must  shew  they  are  not  indemnified.)  I  think  not. 
Besides  the  bail  are  entitled  to  equitable  relief  by  reason  of 
their  relying  upon  Judge  Fisher  s  order,  even  if  it  is  not  an 
absolute  estoppel  to  the  action. 

Cur.  adv.  vuit 
The  following  judgments  were  now  delivered  : 
Weldon,  J.     This  was  an  application  for  relief  of  bail.    The 
defendants  had  become  bail  for  a  person  of  the  name  of  Stimp- 
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^^^ son,  and  had  duly  entered  special  bail.    The  judgment  against 

Bybok       Stimpson  was  rendered  in  March,  1878,  when  he  was  absent 

*•  from  the  Province  in  prosecuting  a  fishing  voyage ;  and  upon 

Flagg.      ^^  application  to  Mr.  Justice  Fisher,  he  had  permission  to  be 

absent  until  the  10th  day  of  May,  following,  when  he  returned 

and  has  since  remained  in  the  Province. 

The  37th  chapter  of  the  Consolidated  Statutes,  sec.  31,  pro- 
vides for  the  case  of  render  after  special  bail  has  been  put  in,  and 
before  judgment,  or  within  six  months  after  judgment,  if  a 
defendant  is  in  custody ;  and  in  actions  brought  on  a  bail  bond 
or  against  bail  to  the  action,  the  Court,  or  Judge  thereof,  may 
grant  relief  upon  terms  as  has  hitherto  been  the  practice. 

By  the  38th  chapter  of  the  Consolidated  Statutes,  sec.  3,  it  is 
provided  that  the  condition  of  the  bail  to  the  action  shall  be,  that 
the  judgment  shall  be  satisfied,  or  that  the  defendant  shall  not 
go  out  of,  or  be  absent  from  the  Province  after  judgment  and 
within  six  months  thereafter,  without  leave  of  the  Court  or  a 
Judge.  Where  bail  was  put  in  before  October,  1874,  the  re- 
cognizance is  altered  by  the  law,  making  it  difierent  from  what 
the  parties  had  undertaken,  by  altering  the  recognizance  so 
that  the  condition  would  be  that  the  judgment  should  be  satis- 
fied, or  that  the  defendant  should  not  be  absent  from  the  Pro- 
vince after  the  judgment,  and  for  six  months  thereafter,  with- 
out leave  of  the  Court  or  a  Judge,  such  leave  to  be  given  after 
due  notice,  and  subject  to  any  conditions  the  Court  or  a  Judge 
might  impose.  The  onus  of  proving  that  the  debtor  had  not 
gone  or  been  out  of  the  Province  contrary  to  the  conditions  of 
the  bond  shall  be  upon  the  bail.  These  chapters  came  into 
operation  upon  the  same  ^y,  and  are  somewhat  in  conflict  wiUi 
each  other ;  the  first  would  seem  to  give  the  defendant  six 
months  after  judgment  to  be  rendered ;  in  the  last  mentioned 
Act  he  cannot  be  rendered,  but  cannot  leave  the  Province.  He 
is  in  custody,  having  the  limits  of  the  Province* 

It  can  hardly  be  supposed  the  Legislature  intended  the  obli- 
gations of  the  bail  should  be  more  onerous  than  formerly,  or 
that  while  they  abolished  imprisonment  for  debt,  in  tenns, 
something  should  be  substituted  in  lieu  thereof,  much  more 
expensive  and  harder  upon  bail.  It  is  difficult  to  give  a  con- 
struction to  the  several  Acts  so  as  to  make  them  consistent 
with  each  other. 
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The  affidavits  do  not  shew  when  the  original  action  was        1878 
commenced,  but  supposing  it  was  intended  the  defendant  could      Btron 
be  rendered  six  months  after  judgment,  under  37  Vic,  I  am         ^• 
disposed  to  grant  relief  to  the  bail  on  terms,  as  the  action       Flaqo. 
against  the  bail  was  commenced  after  the  12th  May — the  day 
of  Judge  Fisher's  order — ^the  defendant  being  at  the  time  and 
since  within  the  Province.     The  bail  ought  to  be  relieved  in 
ibis  action,  upon  payment  of  costs  against  them,  and  upon  the 
defendant  being  rendered  according  to  the  Act,  S7th  chapter 
of  the  Consolidated  Statutes. 

Fisher,  J.  I  agree  with  my  brother  Weldon.  During  the 
argument  I  concluded  that  if  the  principal  was  rendered  within 
six  months  from  the  signing  of  the  judgment  the  bail  should  bo 
relieved  on  payment  of  the  costs  of  the  suit  against  them  and 
of  ibis  application.  Upon  further  consideration  I  am  confirmed 
in  that  view.  I  think  all  these  acts  relating  to  imprisonment 
sbould  be  read  and  construed  together.  Under  the  old  law  bail 
were  discharged  on  the  render  of  the  principal  in  the  action, 
and  on  payment  of  the  costs  of  the  action  brought  against 
tbem  and  of  the  application.  I  cannot  ttAnk  that  the  law 
abolishing  imprisonment  for  debt  places  the  bail  in  a  worse 
position. 

Duff,  J.*  This  is  an  action  upon  a  recognizance  of  bail 
against  the  defendants  as  bail  for  one  Thaddeus  Stimpson,  in 
an  action  brought  against  him  by  the  present  plaintiff  to  recover 
damages  for  a  nuisance.  The  plaintiff  signed  judgment  in  the 
original  action  against  Stimpson,  on  the  2nd  March,  1878.  At 
tbat  time  and  from  thence  until  and  after  the  26th  April,  1878, 
Stimpson  was  absent  from  the  Province,  without,  so  far  as 
appeared,  the  leave  of  a  Court  or  a  Judge.  On  the  latter  day 
Ae  following  order  entitled  in  the  cause  of  Byron  v.  Stimp- 
WW,  was  obtained  from  Mr.  justice  Fisher : 

"  Upon  hearing  Mr.  Weldon  for  bail  for  the  defendant  and 
Mr.  Wetmore  for  the  plaintiff,  and  on  reading  the  summons 
in&de  by  me  and  the  affidavits  of  the  said  bail,  I  do  order  that 
tbe  defendant  have  leave  to  be  absent  from  the  Province  until 
the  10th  day  of  May  next." 

*■  This  jadgment  was  read  by  Allen,  C.  J. 
51 
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^^7^-  The  affidavits  upon  which  the  order  was  obtained  are  not 

Bybon       before  the  Court. 

^'  This  action  was  brought  against  the  bail  for  the  escape  of 

Flaog.  Stimpson  after  judgment,  and  prior  to  obtaining  that  order 
from  Mr.  Justice  Fisher.  On  the  18th  June,  the  defendants 
applied  to  Mr.  Justice  Wetmore,  at  Chambers,  for  relief  under 
chapter  38,  sec  5  of  the  Consolidated  Statutes.  On  return  of 
a  summons  calling  upon  the  plaintiff  to  shew  cause  why  the 
defendants  should  not  be  relieved,  and  on  hearing  counsel  for 
the  parties,  Mr.  Justice  Wetmore  made  an  order  refusing  relief. 

Subsequently,  on  the  10th  of  August,  another  application 
was  made  to  the  same  learned  Judge,  to  re-eonsider  the  matter,  - 
and  his  attention  was  then  called,  for  the  first  time,  to  the  pro- 
visions of  the  31st  section  of  chapter  37  of  the  Consolidated 
Statutes.  He  issued  another  summons  on  that  day,  to  the 
plaintiff,  to  shew  cause  why  the  matter  should  not  be  re-con- 
sidered, and  why  his  former  order  should  not  be  rescinded; 
and,  by  his  direction,  that  summons  was  entered  on  the  motion 
paper  of  this  Term. 

There  is  no  affidavit  from  the  defendant  Batson.  This 
motion  is  made  on  the  affidavits  of  Flagg,  the  other  hail,  and 
of  Stimpson,  the  defendant  in  the  original  action.  Stimpson 
admits  that  he  was  absent  from  the  Province  at  the  time  jadg- 
ment  was  signed  and  for  some  time  afterwards,  and  he  states 
that  he  was  so  absent  on  his  necessary  business.  He  swears 
that  he  has  not  directly  or  indirectly  indemnified  the  defend- 
ants or  either  of  them,  and  that  he  has  not  the  means  or  prop- 
erty to  do  so.  The  defendant,  Flagg,  also  states  in  his  affidavit 
that  be  is  not  directly  or  indirectly  indemnified,  as  bail  in  Ais 
action,  or  otherwise.  And  both  he  and  Stimpson  swear  that 
Batson,  the  other  bail  was,  at  the  time  of  swearing  the  affida- 
vits in  May  last,  confined  to  his  house  in  Campobello ;  and  it 
appears  from  the  affidavit  of  the  former,  that  he  was  so  con- 
fined by  an  attack  of  acute  rheumatism. 

The  plaintiff's  affidavit,  in  answer,  was  also  read  before  Mr. 
Justice  Wetmore,  in  which  he  stated,  amongst  other  things, 
that  the  original  action,  in  which  the  present  defendants  be- 
came bail,  was  brought  to  recover  damages  for  a  nuisance  occa^ 
sioned  to  him  by  the  erection  of  a  smoke  house  contiguous  to 
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his  property.    And,  notwithstanding  that  he  obtained  a  verdict,        1S78 
and  recovered  judgment  in  it,  Stimpson  still  keeps  the  smoke       btroic 
bouse  there  and  continues  the  nniaance,  to  the  plaintiff's  great  v- 

injury  and  annoyance.  And  the  plaintiff  further  states,  in  his  ^^^^^^ 
affidavit,  that  Stimpson,  a  short  time  before  the  cause  was 
decided  against  him,  sold  a  house  and  lot  of  land  which  he 
owned,  and  that  such  sale  was  effected,  as  the  plaintiff  verily 
believes,  to  prevent  him  from  recovering  the  amount  of  his 
judgment  The  plaintiff  also  swears,  in  his  affidavit,  that  he 
believes  the  defendants  are  confederate  with  Stimpson,  in 
maintaining  the  nnifiance,  notwithstanding  the  verdict  of  the 
jury  and  the  judgment  of  this  Court.  He  states  that  one  of 
the  defendants  had  canvassed  several  people  in  Campobello  for 
aid  to  assist  Stimpson  to  contest  the  question,  and  to  keep  the 
smoke  house  where  it  is  in  spite  of  him* 

This  affidavit  of  the  plaintiff  was  read  before  Mr.  Justice 
Wetmore  on  the  27th  June  last,  and,  notwithstanding  the 
serious  charges  made  in  it  against  the  defendants — charges 
which,  if  true,  should  surely  disentitle  them  to  the  equitable 
consideration  of  this  Court  which  they  invoke— it  remains 
wholly  unanswered.  And  no  application  appears  ever  to  have 
been  made,  under  the  17Srd  section  of  chapter  37  of  the  Conso* 
lidated  Statutes,  for  leave  to  answer  it. 

The  counsel  for  the  defendants  contended  that  Mr.  Justice 
Fisher's  order  of  26th  April  was  retrospective,  and  made  Stimp- 
son's  absence  from  Uie  Province,  jafter  judgment  and  prior  to  its 
date,  lawful.  If  so,  then  there  was  no  breach  of  the  recogni- 
;Eance ;  the  defendants  have  a  good  defence  to  the  action^  and 
do  not  need  the  summary  interposition  of  the  Court.  But  I 
can  scarcely  think  that  the  learned  counsel  was  serious  in  pro- 
pounding such  an  argument.  Neither  this  Court  nor  any  of 
its  member  has  power,  by  a  mere  stroke  of  the  pen,  to  destroy 
a  suitor's  vested  right  of  action,  without  hearing  what  he  has 
to  say  in  support  of  it.  And  I  cannot  think  that  my  brother 
Fisher  contemplated  doing  so,  or  that  the  oi'der  of  the  26tb 
April  will  bear  such  a  construction. 

Supposing  that  Mr.  Justice  Fisher's  order  will  not  bear  that 
construction,  and  that  a  breach  of  the  recognizance  has  takei^ 
place,  the  defendants  next  ask  to  be  relieved,  upon  equitable 
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187^ grounds,  under  chapter  37,  section  31,  of  the  Consolidated  Stat- 

Bybon       utes.    That  section  is  as  follows:  "/w  case  of  render,  after 
^'  special  bail  has  been  put  in  and  before  jvdgment,  or  within  six 

ThJLQG^^  months  after  judgment,  a  defendant  in  custody  may  in  like 
manner  put  in  special  bail.  In  actions  brought  upon  a  bail 
bond,  or  against  bail  to  the  action,  the  Court  or  a  Judge 
thereof  may  grant  relief  upon  terms  as  has  heretofore  been 
the  practice." 

I  desire  to  avoid  expressing  any  opinion  upon  the  construction 
of  this  section  at  present,  further  than  it  may  be  necessary  to 
do  so  for  the  decision  of  this  case.     Assuming  that,  when  read 
in  connection  with  the  5th  section  of  chapter  38,  and  the  laws 
as  they  stood  previous  to  consolidation,  it  will  bear  the  con- 
struction put  upon  it  by  the  defendants'  counsel,  and  that  the 
latter  may  come  to  this  Court  for  relief,  after  a  breach  of  tiie 
recognizance    has  taken    place,    they  would  clearly   not  be 
entitled  to  it  when  it  would  be  inequitable  to  grant  it,  or  when 
it  would  not  be  afforded  them  under  the  old  practice.    And 
the  burthen  is  upon  the  bail,  of  showing  that  in  equity  and  good 
conscience  they  are  entitled  to  the  relief  for  which  they  apph'. 
To  show  this  under  the  old  practice,  it  was  absolutely  neces* 
sary  that  both  the  bail  should  make  affidavit  that  they  were  not 
indemnified  ;  and  that  both  should  deny  upon  oath,  any  collu- 
sion with  the  defendant  in  the  original  action.      And  they 
should  further  satisfy  the  Court  that  the  application  for  relief 
was  made  at  their  o^^m  expense.    1  Chitty's  Arch.  Pr.,  8th  ed, 
731 ;  Bradford  v.   Fenton}     "  There  is  no  reason,"  said  the 
Court  in  that  case,  "  why  the  English  practice  with  regard  to 
applications  to  relieve  bail  under  the  Statutes  4  and  5  Anne,  c. 
16,  should  not  apply  here  on  applications  of  this  kind;  the 
same  reason  exists  for  it,  and  we  think  the  practice  has  been 
adopted."     And  the  Court  in  that  case,  held  the  affidavit  on 
which  the  application  was  made  to  be  defective,  inasmuch  as 
both  bail  did  not  thereby  negative  collusion  with  the  principal. 
Here,  then,  is  nothing  to  shew  that  this  application  is  made  at 
the  expense  of  the  bail  alone ;  neither  have  we  any  repudia- 
tion of  collusion  by  either  of  them.    The  circumstances,  so  &r 

3  Allen  407, 
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from  repelling  the  existence  of  collusion,  rather  tend  to  estab-  ^^7^ 
liah  it  Stimpson  himself,  treats  the  verdict  of  the  jury,  the  Btkon 
jodgment  of  the  Court,  and  even  the  law  of  the  land,  with  ap-  ^' 

parent  indifference.  To  the  continued  injury  and  annoyance.  Tlaqq. 
of  the  plaintiff,  he  still  maintains  the  nuisance  where  it  was. 
He  sells  his  property  to  place  it  beyond  the  reach  of  an  execu- 
tion, and  to  render  the  plaintiff's  judgment  fruitless.  Having 
thus  contrived  to  put  himself  beyond  the  plaintiff's  reach,  he 
next  sets  at  defiance  the  law  which  forbids  him  from  being 
absent  from  the  Province  without  the  leave  of  the  Court  or  a 
Judge,  for  six  months  after  judgment  is  signed ;  and  he  re- 
mained away  without  any  such  leave  for  nearly  two  months, 
because  his  business  required  him  to  be  absent. 

When  the  plaintiff  seeks  to  enforce  his  remedy  against  the 
bail  for  this  breach  of  their  recognizance,  ho  comes  forward 
with  his  voluntary  affidavit,  sworn  at  Campobello,  to  keep 
them  out  of  their  difficulty,  whilst  one  of  the  bail,  Batson,  who 
also  resides  at  Campobello,  makes  no  affidavit  at  all.  It  is 
true  that  he  is  ^stated  to  be  confined  to  his  hoiise ;  but  he  is 
not  stated  to  have  been  too  unwell  to  make  an  affidavit,  or  to 
have  been  suffering  from  an  illness  of  such  a  nature  as  would 
be  likely  to  incapacitate  him  from  making  one. 

The  bail  are  charged  by  the  plaintiff  in  his  affidavit  with 
confederating  with  Stimpson.  And  one  of  them  is  accused  of 
canvassing  people  in  Campobello  for  aid  to  assist  Stimpson  in 
continuing  the  nuisance,  which  was  the  subject  of  the  action 
against  him,  where  it  is,  in  spite  of  the  plaintiff  and  of  the 
judgment  of  the  Court.  Although  more  than  three  months 
have  elapsed  since  the  plaintiff's  affidavit  containing  these 
charges  was  made,  and  the  defendants  could  have  obtained 
leave  to  answer  them  if  they  wished,  under  the  173rd  section  of 
chapter  37  of  the  Consolidated  Statutes  ;  neither  Stimpson  nor 
they  have  attempted  to  deny  them,  or  applied  for  leave  to  do  so. 
Under  such  circumstances,  to  grant  the  relief  now  asked, 
would  be  entirely  inconsistent  with  my  ideas  either  of  justice 
or  equity  as  administered  in  this  Court. 
In  my  opinion  the  motion  shoidd  be  dismissed  with  costs. 
Wetmore,  J.  Under  the  former  practice  referred  to  in 
the  latter  part  of  section  31  of  chapter  37  Consolidated  Stat- 
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1878        utes,  i-elief  never,  that  I  am  aware  of,  was  given  to  the  bail, 

Btbox       except  where  the  defendant  was  rendered.     In  the  present 

^'  case  the  relief  is  sought  without  render.    On  thi^  ground,  as 

^V^oa!^^  well  as  upon  those  put  forward  by  my  bi*other  Duff,  I  think 

this  application  should  be  refused. 

'    Allen,  C.  J.,  being  interested  in  the  matters  in  dispute  in 
the  original  action,  took  no  part. 

Application  dropped. 


1S78 

-0^; BELL  V,  MOFFAT. 

Judges  order — Makiiig  m^der  a  rule  of  Court — Costa — Review 

of  taxation — Not  allowed  uihere  objectionable 

items  very  amalL 

It  10  not  neooMary  to  serve  a  Judge*B  order  and  demand  oosta  before  moving  to 

make  it  a  rule  of  Conrt.  ^ 
Where  the  objectionable  items  in  a  biU  of  costs  were  very  small  the  Court  re* 

fnsad  a  rule  nM»  to  review  the  taxation. 

Oct.  19, 1878.  Hioknian  moved  to  review  taxation  of  costs 
in  this  matter.  He  objected  to  the  items  taxed  for  making  the 
Judge's  order  a  rule  of  Court.  He  contended  the  order  should 
have  been  served  and  costs  demanded.  He  cited  Chit  Arch. 
(11  Ed.)  1595 ;  Thompson  v.  BiUing;*  Reg. v.  Gameson,*  Crow- 
ther  V.  Croivther* 

Cur.  adv.  tmtt. 
The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.  There  is  no  authority  for  Mr.  Hickman's  con- 
tention that  he  should  have  been  served  with  the  Judge's  order 
and  costs  demanded  before  making  the  Judge  s  order  a  rule 
of  Court  There  are  some  objectionable  items  in  the  bill  of 
costs,  but  they  are  too  small  to  warrant  the  granting  of  a  rule 
niei. 

Rule  refused. 

^  See  pott.  General  Rules,  Mich.  42d  Vic,  No.  2,  allowing  Jade's  orders  snd 
orders  of  Nisi  Prius  to  make  rales  of  Court  on  production  of  counsel's  signstare, 
without  any  motion  for  that  purpose. 

•IIM.  &W.86L  »6M.  «jW.  603.  M6C,B.  177. 
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Demurrer  to  the  plaintiff's  declaration,  and  to  the  defend- 
uiW  pleas.  The  facts  of  the  case  and  declaration  and  plead- 
Mgs  are  sufficiently  stated  in  the  judgment  of  the  Court. 

Oct  25,  1878.  (7.  If.  B.  Fisher  appearing  to  support  the 
<leekration  and  the  demurrer  to  the  pleas,  the  Court  said  they 
would  first  hear  the  objections  to  the  declaration.* 

Ramsford  in  support  of  the  demurrer  to  the  declaration. 

'Hiis  is  an  action  against  the  principal  and  sureties  on  a  bond 
given  for  the  performance  of  a  contract  to  build  a  house.  The 
plaintiff  agreed  to  pay  the  defendant,  Barker,  $400  on  the 
15th  of  August  next  after  the  making  of  the  contract,  and  to 
make  payments  as  the  work  progressed  ;  but  no  payment  after 

'  At  to  who  is  eotitled  to  hef^n  in  cases  of  cross-demurrers  in  the  Queen*8 
Btndi,  Common  Fleas  and  Exchequer.  See  Day's  Com..LawProc.,  120,  and 
OMtt  there  cited. 
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DRISCOLL  V.  BARKER  et  al.  iW8. 

Condition  precedent — Averment  of  performance  of  in  dedara- 
lion — Necessity  of — Plea  in  confession  and  avoidance — 
Foii*nx  of — Formal  statement  of  admission  unneces- 
sary—  Where  admission  not  clearly  implied  in 
or  inferahle  from  the  matter  of  tlie  pleading — 
How  objection  taken  advantage  of— Surety 
for  p&iformance  of  a  contract —  Whether 
released  by  alteration,  without  his 
consent,  in  contract — Where 
prejudiced  by  alteration. 

By  an  agreement  dated  July  24th,  1875,  the  defendant  agreed  to  build  a  house 
for  the  plaintiff  and  finish  it  by  April  Ist,  1876,  and  the  plaintiff  agreed  to 
pay  the  defendant  $400  on  the  15th  of  August  then  next,  and  to  mshke  other 
payments  as  the  work  progressed,  no  payment  after  the  $400  to  exceed  the 
amoant  of  w<wk  done.  In  an  action  against  the  defendant  for  breach  of  the 
agreement  in  not  finishing  the  house  by  April  1st,  1876,  it  was  held  that 
ue  payment  of  the  $400  was  a  condition  precedent  to  the  plaintiff's  right  to 
neorer,  and  that  the  declaration  was  baa  because  there  was  no  averment  in 
it  of  the  payment  of  this  sum. 

It  is  not  necessary  that  a  plea  in  confession  and  avoidance  be  framed  with  a 
fonnal  confession  and  aamission.  It  is  sufficient  if  the  confession  be  dis- 
tinctly implied  in,  or  inferable  from  the  matter  of  the  pleading. 

Where  a  plea  of  this  class  is  defective  by  reason  of  the  confession  or  admission 
not  being  distinctly  implied  in  or  inferable  from  the  matter  of  the  pleading, 
the  party  obiectiiLz  should  apply  to  the  Court  or  a  Jud^,  under  chapter  37, 
isetm  i^  ci  the  Consolidated  Statutes,  to  amend  or  strike  out  the  plea. 

A  aorety  may  be  discharged  from  liability  if  he  has  been  prejudiced  by  an  altera- 
tioB,  without  his  consent,  in  a  contract  for  the  performance  of  which  he  has 
ltobebound« 
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1878         the  $400   to  be  in  excess  of  the  work  done.     The  contract 
Dkbooll     was  signed  on  the  24th  of  April,  1875.    The  payment  of  the 
^'  $400  and  other  moneys  was  a  condition  precedent  to  the 

plaintiflTs  right  to  recover.  The  declaration  contains  no  aver- 
ment of  its  being  performed.  The  agreement  was  mutual,  and 
there  should  have  been  a  general  allegation  of  performance: 
Pordage  v.  Cole  ;^  Add.  on  Conti*acts,  126;  Moore  v.  Roberts  f 
General  Steam  Navigation  Co.  v.  Rolt^ 

Lagrin  on  same  side.  There  is  no  distinction  between  this 
contract  and  that  set  out  in  The  General  Steam  Navigation 
Co'y  V.  Bolt  It  is  the  same  as  if  the  whole  was  on  one  sheet 
of  paper.  Here  wo  have  the  covenant  that  the  work  will  be 
done,  and  on  the  other  hand  that  the  payment  will  be  made 
1  Chit.  PL  (16th  Am.  ed.),  329. 

C,  H.  B.  Fisher  contra.  I  say  it  is  not  necessary  to  aver 
anything :  this  is  an  action  upon  a  bond,  not  on  an  agreement 

(Duff,  J.  Could  you  have  brought  an  action  on  the  agree- 
ment against  Barker,  without  alleging  performance  of  the  con- 
ditions precedent  ?)    I  think  I  could. 

(Wetmore,  J.  If  Barker  has  not  been  guilty  of  any  de- 
fault, can  you  have  an  action  against  the  sureties  ?)  I  would 
refer  the  Court  to  Gavnaford  v.  Griffiik!'  I  could  have  brought 
this  action  on  the  bond  alone,  and  compelled  the  defendant  to 
set  out  the  condition.  His  bond  is  simply  a  laiger  security 
that  Barker  will  perform  his  part  of  the  agreement 

(Allen,  C.  J.  Is  Barker's  covenant  broken  if  there  is  a 
condition  precedent  on  plaintiflTs  part  ?)  The  covenants  are 
independent  of  each  other  If  the  defendants  have  any  de- 
fence at  all,  it  is  an  equitable  defence.  Regarding  the  objecUon 
to  these  pleas  w^o  rely  upon  Davey  v.  Prendergrass,^  which  is 
in  point. 

Barker  was  to  have  the  place  ready  before  the  first  of  April, 
and  he  was  bound  to  have  it  ready.    Murray  v.  King.* 

Bainefo^'d  in  reply.  We  have  a  right  as  sureties  to  be  re- 
leased, Mr.  Driscoll  having  paid  in  excess  of  what  the  coninct 
authorizes. 

Cur.  adv.  vuiL 

1  Saund,  320.        '  3  C.  B.  N.  S.  67L     •  6  C.  B,  N.  S.  649. 
1  Sannd.  58,  note  1.    •  5  B.  &  Aid.  187.       •  5  B.  &  Aid.  165. 
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The  judgment  of  the  Court  (Allen,  C.  J.,  Weldox,  Wet- 
more  and  Duff,  JJ.,)  was  now  delivered  by 

Allek,  C.  J.  This  was  an  action  on  a  bond  for  the  faithful 
performance  by  the  defendant,  Barker,  of  an  agreement  to 
baild  a  house  for  the  plaintiff.  The  declaration  set  out  the . 
agreement,  dated  the  24th  July,  1875,  whereby  Barker  under* 
took  to  complete  the  house  by  the  1st  April  then  next — the 
work  to  be  subject  to  the  inspection  and  approval  of  such  per- 
son as  the  plaintiff  should  appoint  for  that  purpose — and  the 
plaintiff  agreed  to  pay  Barker  the  sum  of  $2,100  in  the  follow- 
ing manner: — $400,  on  or  before  the  15th  August  then  next, 
and  the  other  payments  from  time  to  time,  as  the  work  pro- 
gressed ;  but  no  payment  to  be  made  after  the  payment  of  the 
$400,  at  any  time  to  exceed  the  value  of  the  work  done  at  the 
time  of  such  payment,  the  value  thereof  to  be  estimated  by 
the  overseer  of  the  work  at  the  time,  until  the  whole  should  be 
completed,  when  the  balance  should  be  paid.  Breach,  that 
Barker  did  not  complete  the  house  on  or  before  the  1st  April, 
1876,  according  to  the  agreement. 

The  defendants.  Grieves  and  McCafferty,  who  were  sureties 
for  Barker's  performance  of  his  agreement,  pleaded  several 
pleas,  which  will  be  referred  to  hereafter.  The  defendants 
demurred  to  the  declaration,  on  the  ground  that  it  should  have 
averred  the  performance  by  the  plaintiff  of  the  conditions  pre- 
cedent ;  and  the  plaintiff  demurred  to  the  jdeas,  on  the  grounds 
hereinafter  stated. 

Upon  the  argument,  it  was  contended  that  the  payment  of 
ihe  $400  by  the  plaintiff  was  a  condition  precedent  to  his 
requiring  Barker  to  perform  his  agreement. 

First,  as  to  the  declaration : 

We  think  the  payment  of  the  $400  by  the  plaintiff  was  a 
condition  precedent  to  his  right  to  maintain  an  action  for  non- 
performance of  Barker's  contract. 

In  order  to  ascertain  whether  covenants  are  to  be  construed 
as  dependent  or  independent  of  each  other,  we  must  look  at 
the  intention  and  meaning  of  the  parties  as  it  appears  on  the 
instrument,  and  apply  the  rules  of  common  sense  in  each  parti- 
eular  case:    Pordage  v.  Cole;^  Thoi'p  v.  Thorp;*  Stavers  v. 


1878 


Dbuooll 

V. 

Barkbb. 


^  1  Saund.  320. 
52 


«  1  Salk.  171. 
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1878         Cashing;^  Christie  v.  Borelly*  The  agreement  here  was  dated  the 
DRI8C0LL     24th  July,  1875.     The  plaintiff  agreed  to  pay  Barker  8400  on 
^'  or  before  the  loth  August  after  the  date  of  the  agreement,  and 

other  payments  from  time  to  time  as  the  work  progressed,  and 
the  balance  on  the  completion  of  the  building.  Looking  at  the 
short  time  which  was  to  elapse  between  the  entering  into 
of  the  contract  and  the  payment  of  th€  |>400,  it  evidently  was 
the  intention  that  it  was  to  be  made  to  enable  the  contractor 
to  purchase  materials  for  the  building,  and  to  go  on  with  the 
work.  We  therefore  think  the  plaintiff  was  bound  to  aver  the 
payment  of  this  money.  The  plaintiff's  counsel  relied  upon 
the  notes  to  the  case  of  Oainsford  v.  Griffiih^  as  an  authority 
for  the  form  of  declaration  in  this  case.  But  there  is  nothing 
there  to  shew  that  where  it  appears  on  the  face  of  the  decla- 
ration that  there  is  a  condition  precedent  to  be  performed  by 
the  plaintiff,  he  is  not  bound  to  aver  performance  of  it. 

The  other*  question  arises  on  the  demurrer  to  the  pleas  of  the 
defendants,  Qrieves  and  McCafferty.  The  first  plea,  after  setting 
out  the  plaintiff^s  agreement  with  Barker,  and  the  payments 
that  were  to  be  made  to  him,  and  that  after  the  payment  of  the 
S400,  no  payment  to  be  made  was  to  exceed  the  value  of 
the  work  done  by  Barker  at  the  tin^e  of  such  payment  (the 
value  of  which  was  to  be  estimated  by  the  overseer  of  the 
work)  until  the  whole  should  be  completed,  alleged,  that  after 
the  S400  had  been  paid  to  Barker,  under  the  agreement,  the 
plaintiff*,  without  the  knowledge  and  consent  of  the  defendants, 
Grieves  and  McCafferty,  and  contrary  to  the  true  intent  and 
meaning  of  the  covenant  in  that  behalf,  made  payments  to 
Barker  on  account  of  the  building  from  time 'to  time,  faster 
than  the  work  progressed,  and  in  excess  of  the  value  of  the 
work  done  at  the  time  of  such  payments ;  that  such  payments 
amounted  to  a  large  sum,  to  wit,  the  amount  of  the  debt  and 
penalties  alleged  in  the^  declaration  to  be  due  by  the  defendants 
to  the  plaintiff,  and  to  all  the  datnages  sustained  by  the  plain- 
lift  by  reason  of  Barkers  breach  of  covenant  in  the  declaration 
alleged;  and  that,  by  making  the  said  payments  faster  than  the 
work  progressed,  and  in  excess  of  the  value  of  the  work  done, 

3  Bing.  N.  C.  3G8.  »  7  C.  B.  N.  S.  561.  »  1  Saund.  58  c. 
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without  the  knowledge  and  consent  of  the  defendants,  Grieves 
and  McCafierty,  the  plaintiff  materially  and  prejudicially  altered 
their  position  as  sureties  and  discharged  them  from  liability. 

The  other  pleas  alleged  payments  by  the  plaintiff  to  Barker 
in  advance,  and  in  excess  of  the  work  done,  and  without  any 
estimate  by  the  overseer,  contrary  to  the  agreement  and  with- 
out the  consent  of  the  defendants.  Grieves  and  McCafferty, 
whereby  their  position  as  sureties  was  prejudicially  altered,  &;c. 

The  plaintiff  has  demurred  to  these  pleas  on  the  ground  that 
they  neither  traverse  nor  confess  and  avoid  the  breach  of  cove- 
nant alleged  in  the  declaration,  but  are  argumentative  and 
uncertain,  and  attempt  to  put  in  issue  matters  which  do  not 
amount  to  a  defence. 

In  Stephen  on  Pleading  (7th  ed.),  185,  speaking  of  pleas  in 
confession  and  avoidance,  it  is  said,  that  *'  it  was  formerly  the 
practice  in  many  cases  to  frame  such  pleas  with  a  formal  con< 
fession  or  admission  in  terms,  using  the  introductory  phrase  of 
true  it  is,  that,  Ac,  and  then  proceeding  to  plead  in  answer  to 
the  matter  thus  explicitly  admitted.  But  this  method  is  not 
required  by  the  rules  of  pleading,  and  with  a  view  to  brevity, 
is  now  alMtndoned.  It  is  essential,  however,  to  every  well- 
drawn  plea  of  this  class,  that  the  confe&sion,  though  not  express, 
should  be  distinctly  implied  in,  or  inferable  from  the  matter  of 
the  pleading." 

We  think  the  first  and  fourth  pleas  do  sufficiently  admit  the 
breach  of  covenant  by  Barker.  They  follow  the  form  of  the 
plea  in  the  General  Steam  Navigation  Co.  v.  Bolt,^  where  no 
such  objection  was  taken ;  but  the  second,  third  and  fifth  pleas 
do  not  in  any  way,  even  by  implication,  admit  such  breach. 

Admitting,  however,  that  all  of  these  pleas  would  be  defective 
on  this  ground,  that  objection  could  only  have  been  taken  by 
special  demurrer  before  the  Common  Law  Procedure  Act,  and 
by  that  Act  special  demurrers  are  abolished.  See  Consol.  Stat, 
c.  37,  s.  93. 

As  to  the  objection  that  the  pleas  attempt  to  put  in  issue 
matters  which  do  not  amount  to  a  defence,  the  case  of  the 
Oeneral  Steam  Navigation  Co,  v.  Rolt,  is  an  authority  to  shew 
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that  a  surety  may  be  discharged  if  he  has  been  prejudiced  by 
an  alteration,  without  his  consent,  in  the  contract  for  the  per- 
formance of  which  he  consented  to  be  bound.  In  the  present 
state  of  these  pleadings  it  is  unnecessary  to  consider  this  ques- 
tion any  further  at  present  The  demurrers  to  the  pleas  must 
be  overruled,  and  the  plaintiff  may  be  allowed  to  reply.  He 
may  perhaps  think  it  necessary  to  apply  to  a  Judge  to  strike 
out  some  of  the  pleas. 

I  think  the  demurrer  to  the  declaration  should  be  allowed, 
and  that  the  plaintiff  should  have  leave  to  amend  on  payment 
of  costs. 

There  will  be  judgment  for  the  defendants  on  the  demurrers 
to  the  declaration,  and  also  to  the  pleas. 

Fisher,  J.,  expressed  no  opinion,  not  having  been  able  to 
consider  the  case. 

JvdgTnent  aoeordinglj* 


1878  THE  NEW  BRUNSWICK  KAILWAY  CO.  v.  MURRAY. 

^^-        Interest  <m  verdict — Trover — Not  allowed   in — Counad  /» 
whei*e  rule  drops,  the  Court  being  equally  divided 
— Whether  Judge  should  allou>— Pay- 
ment of  money  out  of  Court. 

In  an  action  of  trover  the  Court  will  not  allow  interaat  on  the  verdict  where 
the  signing  of  judgment  ia  delayed  by  the  opposite  party. 

Where  a  rule  for  a  new  trial  dropped  by  reason  of  the  Court  being  equally  ^• 
Tided,  it  was  hM  (by  Fishbb,  Wbtmorb  and  Duw,  J  J.,  Wkldon,  J.  dii- 
sentioff,)  that  the  plaintiff  was  entitled  to  a  counsel  f^e  on  the  ai^guneatof 
the  rule. 

Where  on  appeal  the  defendant  paid  money  into  Court,  and  then  absnAonrf 
his  appeal,  the  Court  directed  the  money  to  be  paid  out  to  the  plaintiff. 

This  was  an  action  of  trover.  The  Court  being  equally 
divided,  the  rule  for  a  new  trial  dropped.  See  ante  p.  5S. 
The  defendant  appealed,  and  the  amount  of  the  judgment  was 
paid  into  the  Court.  Subsequently  he  abandoned  the  appeal, 
and  gave  notice  of  abandonment  to  the  plaintiff. 

Oct  19, 1878.  Fraeer,  A.  G.  moved  for  an  order  (1)  allow- 
ing plaintiff  his  costs  of  appeal  on  abandonment  thereof,  and 
to  have  these  included  in  the  judgment  ;^  (2)  giving  interest  oo 

■  Acts  of  Qftnf^  Sa  Vic^  e,  \\,  s.  39. 
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the  venlici  from  August  15, 1876;  (3)  allowing  the  judgment        1878 
to  be  entered  up  nunc  pro  tunc  on  account  of  the  death  of  the  N.  B.  IUil- 
defendant ;  (4)  directing  the  money  to  be  paid  out  of  Court ;     ^^*  ^* 
and  (5)  allowing  the  plaintiff  a  counsel  fee  on  argument  of  the     MomaAT 
rule  nisi. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered  : 

WKLDOir,J.  The  Court  being  equally  divided  (the  Chief 
Justice  not  taking  any  part)  the  rule  for  a  new  trial  dropped. 

An  application  was  made  to  me,  as  senior  Justice,  to  tax  a 
counsel  fee  on  the  argument.  I  declined  doing  so,  as  neither 
party  succeeded  on  the  argument  The  plaintiff  was  not  en- 
titled to  costs,  for  where  the  rule  drops  in  consequence  of  the 
Court  being  equally  divided^  the  judgment  is  entered  upon  the 
postea. 

In  Archer  v.  JamsB^  it  is  said,  "  When  the  Exchequer  Cham- 
ber is  equally  divided,  the  judgment  of  the  Court  below  is  af- 
firmed without  costs*'.  Pollock,  C.  B.  said  after  considering  the 
matter — "The  Court  being  equally  divided  there  will  be  no 
costs.  The  judgment  of  the  Court  below  remains  without 
costs." 

lii  AndeT9on  v.  M<yi*nce*  the  matter  was  discussed;  there 
being  an  equal  division  of  opinion  in  the  House  of  Lords,  in 
consequence  thereof  the  appeal  was  dismissed.  It  was  then 
decided  that  nothing  should  be  said  about  costs.  The  entry 
was — Judgment  affirmed — Appeal  diemieeed. 

In  a  subsequent  case,  Prudential  Aseurance  Company  v. 
Edmonds,*  when  there  was  an  equal  division  of  opinion,  three 
learned  loi*ds  refer  to  the  question  of  costs.  Lord  Hatherly 
said :  "  Following  the  precedent  of  a  former  case,  I  shall  not 
feel  dbposed  to  advise  your  Lordships  to  give  costs  of  appeal 
in  such  a  case."  Lord  O'Hagan  said :  "  We  are  equally  divided 
and  the  judgment  must  stand,  but  I  think  with  my  learned 
and  noble  friend  on  the  Woolsack,  with  a  view  to  upholding  a 
decision  which  we  came  to  last  session,  there  should  be  no  costs 
on  appeal."    Lord  Blackburn  said :   "  If  your  lordships  are 

*  2  B.  &  S.  61,  12  W.  R.  366. 
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1878 equally  divided,  as  I  believe  you  are,  the  result  of  the  judgment 

N.  B.  Rail-  will  not  be  disturbed,  but  that  no  costs  will  be  given  on  the 
"^^J^-     appeal  to  this  house." 

Murray.  ^^  *^®  Liverpool  and  London  and  Globe  Insurance  Co.  v. 
Wylde^  on  an  appeal  to  the  Supreme  Court  of  the  Dominion, 
the  Court  being  equally  divided  (The  Chief  Justice,  Strong 
and  Taschereau,  JJ.,  being  in  favor  of  the  appeal,  and  Ritchie, 
Fournier  and  Henry,  JJ.,  dissenting)  it  is  said,  the  Judges  of 
the  Supreme  Court  being  equally  divided  we  are  of  opinion 
the  decision  of  the  Court  below  is  affirmed.  The  appeal  stands 
dismissed ;  the  majority  of  the  Court  do  not  order  costs. 

From  these  authorities  I  am  of  opinion  when  a  rule  drops  in 
consequence  of  the  Court  being  equally  divided,  the  case  stands 
as  if  no  rule  nisi  had  been  granted.  The  judgment  is  made  up 
from  the  postea  returned,  and  no  other  costs  are  allowed, 
neither  party  being  successful  on  the  rule,  and  there  are  no 
costs,  and  consequently  no  counsel  fee  taxable  on  such  rale 
dropping. 

My  brother  Fisher,  who  is  now  absent,  differs  in  opinion 
from  me  in  regard  to  this,  and  also  my  brothers  Wetmore  and 
Duff  disagreeing  from  me  will  express  their  views.  The  order 
of  the  Court  will  be  to  allow  the  plaintiff  to  have  a  counsel 
fee  taxed. 

Regarding  interest,  the  120th  section  of  the  Common  Law 
Procedure  Act,  c.  37,  applies  only  to  cases  where  a  verdict  or 
assessment  of  any  debt  or  damages  may  be  given  or  made  for 
any  party  in  any  suit  in  which  interest  is  or  may  be  included, 
and  the  final  judgment  of  the  Court  thereupon  may  have  been 
delayed  by  the  opposite  party  by  rule  nm,  &<5.  This  only 
authorizes  the  Court  to  allow  interest,  when  interest  may  have 
been  included  in  the  damages.  This  action  being  one  of  trover, 
no  interest  could  be  allowed  by  the  jury,  as  the  damages  were 
unliquidated. 

This  case  is  governed  by  Mackay  et  al  v.  The  Commercial 
Bank  of  New  Bi^nsivickj^  An  application  was  made  for  inter- 
est on  the  verdict,  the  final  judgment  having  been  delayed  by 
the  defendant's  application  for  a  new  trial,  and  the  subsequent 

»  1  Duv.  S.  C.  R,  605.  «  2  Pug.  324. 
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appeal.    The  rule  was  granted  on  12  Vic,  c.  39,  dw  29,  'which       1878. 
corresponds  with  the  Consolidated  Statutes.     The  question  of  X.  B.  Rail< 
mtefest  was  then  fully  considered,  and  we  shall  be  governed  "by      ^^^ 
that  case,  and  the  application  will  be  refused.  Mueray. 

Fisher,  J.  (who  was  then  absent)  authorized  Mr.  Justice 
Weldon  to  say  he  thought  the  plaintiffs  entitled  to  a  counsel 
fee  on  the  argument  of  the  rule. 

Wetmore,  J.  I  dissent  from  the  view  expressed  by  my 
learned  brother  Weldon  in  regard  to  the  counsel  fee.  This  is 
Dot  a  case  of  appeal,  and  I  think  the  plaintiff  is  entitled  to  a 
counsel  fee  on  the  argument  of  the  rule  nisi. 

Duff,  J.  I  have  some  doubts,  but  on  the  whole  I  agree  with 
my  brother  Wetmore. 

Allen,  C.  J.,  being  a  trustee  for  the  plaintiff  company,  took 
no  part. 

Ordered  that  the  money  be  paid  out  of 
CouH  and  that  the  Judge  tax  a 
counsel  fee. 


NAPIER  AND  WIFE  v.  FERGUSON  et  al.  1878 

iiiidirection — Use  of  the  word  "  peaceably  "  in  regard  to  entry       ^^' 

into  house  by  rightful  owner — Where  trespasser  may  have 

contributed   to  injuries  received  during  expulsion 

from  house — Need  qf  particular  direction — Judge 

iiot  bovmd  to  put  questions  to  jury  at  request  of 

counsel — Evidence — Where  it  is  uithdrawn 

from  jury — Opinions  of  a  physician 

as  to  what  will   cause  disease — 

When  admissible. 

In  his  address  to  the  jury,  the  Judge  told  them  that  the  defendant  being  the 
kgU  owner  of  the  bouse  had  a  right  to  enter  peaceably  and  take  possession 
in  the  manner  stated  in  the  plea.  The  plea  stated  that  at  the  time  of  the 
alleged  trespasses  the  defendant  was  possessed  of  a  dwelling  house  wherein  the 
plaintiff,  B&aigaret  Napier,  was  trespassing  and  making  a  noise,  that  the  de- 
fendant requested  her  to  leave  the  house  which  she  refused  to  do,  and  there- 
upon he  gently  laid  his  hands  upon  her  in  order  to  remove  her  from  the 
hoose,  doing  no  more  than  was  necessary  for  that  purpose  which  were  the 
alleged  trespasses. 

^^f  (by  Wblooh,  Fisher  and  Wetmore,  JJ.,)  that  as  the  case  tuned  upon 
the  excess  of  force  used  in  the  expulsion  and  this  was  fairly  left  to  the  jury, 
the  nieof  the  word  "peaceably"  in  that  connection  was  not  misdirection, 
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sad  that  defendant  was  not  entitled  to  n  new  trial :  but  (by  Aixor»  C.  J. 
and  DniT,  J^  dissenting,)  that  it  was  not  clear  that  the  jury  had  Bc»t  heen 
influenced  by  the  use  of  the  word  ''peaoeaUy,**  nor  that  they  had  not  girea 
damagee  for  the  forcible  entry  as  well  as  for  the  ezceee  of  force  need  in  tiw 
ennCuon. 

Held,  (by  WsLZX)y,  Fishsb  and  WcTifORB»  JJ.,)  that  as  the  qneetton  as  to 
whether  or  not  the  female  plaintiff  oontriboted  to  the  injniiee  reoeiTed  while 
being  expelled  from  the  defendant's  house  by  her  resistance  or  by  her  exer. 
tions  on  the  subseauent  day  was  involved  in  the  question  of  excess  snhnit- 
tod  to  the  jury,  the  want  of  more  specific  and  particular  direction  on  this 
point  was  not  ground  for  a  new  trial :  (by  AiXBV,  C.  J.  and  Durr,  J.,  dis- 
senting,) that  it  was  material  that  the  attention  of  the  jury  should  hare  been 
drawn  particalarljr  to  the  question  whether  her  own  strug^ng  and  resistance 
had,  or  had  not  m  any  degree  contributed  to  the  injury  oompbined  o^  this 
being  a  matter  which  might  materially  affect  the  damages. 

The  defendants'  counsel  requested  the  Judge  to  leave  several  questions  to  the 
juiy  the  substance  of  which  was  contain  A  in  the  questions  submitted  to  t 
and  the  request  was  refused.    Held,  properly  so. 

K.  a  former  owner  of  the  property  in  question,  stated  in  his  direct 
tion  that  he  made  no  agreement  with  N.  that  she  was  to  receive  whatever 
sum  the  property  sold  for  over  $13(X).00,  or  any  sum  whatever.  The  plain- 
tiffs' counsel  on  cross  examination,  holding  a  letter  in  his  hand  and  readiitf 
from  it  asked  K.  if  he  had  not  authorized  one  8.  to  write  a  letter  to  K. 
making  such  an  arrangement.  The  jury  were  directed  that  the  evidence  on 
that  point  did  not  affect  the  case,  and  it  was  subetantially  withdrawn  from 
their  consideration. 

Held,  that  the  evidence  was  properly  received,  but  that  even  if  it  was  not  ad- 
missible, its  reception  was  not  nound  for  a  new  trial,  as  it  had  been  with- 
drawn from  the  consideration  m  the  jury. 

Where  a  practicing  physician  was  allowed  to  mve  his  opinion  of  the  manner  in 
which  prolapnu  uteri  would  be  caused,  and  tne  decree  of  violence  that  would 
produce  it,  and  of  the  symptoms  of  the  disease  and  other  matters  relative  to 
it,  without  having  made  a  personal  examination  of  the  patient  in  reigard  to  it* 
or  having  heard  we  other  witnesses,  it  was  heldt  that»  as  his  ooinion  did  not 
in  any  way  depend  upon  the  circumstances  detailed  by  the  other  wituifliBi, 
but  entirely  upon  his  knowledge  acquired  as  a  medical  pracfeitioaer  fay  Ui 
study  and  practice  in  other  cases,  the  evidence  was  properly  received. 

This  action  was  tried  before  Mr.  Justice  Fisher  at  the  Glouces- 
ter Circuit  The  first  count  charged  the  defendants  with  having 
assaulted  Mai^garet,  the  wife  of  the  plaintiff,  whereby  she  became 
sick  and  wounded,  and  for  a  long  time  suffered  great  pain  of 
body  and  mind.  The  second  count  was  for  an  assault  on  the 
female  plaintiff,  whereby  she  became  sick  and  wounded,  and 
the  said  Samuel  Napier  was  deprived  of  her  comfort  and  ser- 
vices for  a  long  time  and  incurred  expenses  for  nursing  and  for 
surgical  and  medical  attendance.  The  third  count  was  for 
entering  the  plaintiff's  house  and  carrying  away  his  goods,  be. 
The  fourth  count  was  for  assaulting  and  beating  the  said  Mar- 
garet Napier,  whereby  she  became  sick  and  wounded  and  per- 
manently disabled  and  suffered  great  pain  for  a  long  time  and 
would  suffer  pain  permanently.  The  fifth  count  charged  the 
defendants  with  having  committed  the  trespasses  in  the  fourth 
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count  mentioned,  whereby  the  sUid  Samuel  H.  Napier  lost  the 
comfort  and  services  of  the  said  Margaret,  his  wife,  for  a  long 
time,  and  would  be  permanently  deprived  thereof,  and  incurred 
expenses  in  nursing  her  and  for  medical  attendance.  The  sixth 
count  was  for  seizing  and  taking  the  plaintiffs  goods  and 
chattels,  and  breaking,  damaging;  and  destroying  the  same, 
whereby  they  were  greatly  deteriorated  and  diminished  in 
value.  The  defendants  pleaded  not  guilty  to  the  whole  decla- 
tion,  and  for  a  second  plea  as  to  the  first,  second,  fourth  and 
fifth  counts  they  said  that  at  the  time  of  the  alleged  assault  the 
defendant,  John  Ferguson,  was  possessed  of  a  dwelling  house 
wherein  the  plaintiff,  Margaret  Napier,  was  trespassing,  where- 
upon the  defendant,  John  Ferguson,  requested  the  said  Margaret 
Napier  to  leave  the  said  dwelling  house,  which  the  said  plain- 
tiff, Margaret  Napier,  refused  to  do,  w^hereupon  the  defendant, 
John  Ferguson,  in  his  own  right,  and  the  said  Alexander  R. 
Feiguson  as  the  servant  of  the  defendant,  John  Ferguson,  and 
by  his  command,  gently  laid  their  hands  on  the  plaintiff,  Mar- 
garet Napier,  in  order  to  remove  her,  and  removed  her  from  the 
said  dwelling  house,  doing  no  more  than  was  necessary  for  that 
purpose  which  was  the  alleged  trespass. 

The  third  plea  to  the  third  count  was  that  the  plaintiff  was 
not  possessed  of  the  said  goods  and  chattels,  and  the  fourth  plea 
as  to  the  third  count  was  that  the  said  dwelling  house  was  not 
the  property  of  the  plaintiff.  The. subsequent  pleadings  weix? 
as  follows : 
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5th.  And  for  a  fifth  plea  the  defendants,  as  to  the  third  and  sixth 
coimtB  of  the  declaration,  say  that  the  said  house  was  the  property  of 
the  defendant;  John  Feiguson,  junior,  and  the  said  goods,  household 
fornitare,  wearing  apparel,  and  paraphei*nalia  were  there  wrongfully  in 
the  said  house  encumbering  the  same  and  doing  damage  thereto,  where- 
upon the  defendant,  John  Ferguson,  junior,  in  his  own  right  and  the 
defendant,  Alexander  B.  Feiguson,  as  his  servant  and  at  his  command 
took  the  said  goods  and  removed  them  from  the  said  house  to  a  small 
and  convenient  distance  and  there  left  the  same  for  the  plaintiffs'  use, 
doing  no  more  than  was  necessary  for  that  purpose,  which  is  the 
all^jed  trespass. 

Replication :    The   pkintifis  join   issue   on   tlie  defendants'   first, 
tecond,  third  and  fourth  pleas. 
53 
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And  the  said  plaintiffs,  as  to  the  defendants'  second  plea,  farther 
say,  tliat  they  sue  not  only  for  the  ti'espasses  or  grievances  therein 
ailmitted,  but  also  for  the  trespass  committed  by  the  excess  and  greater 
force  and  violence  used  by  the  defendents  than  was  necessary  for  the 
purpose  stated  in  the  said  plea. 

And  the  plaintiffs  as  to  the  fifth  plea,  say  that  they  sue  not  only 
for  the  ti'espasses  therein  admitted,  but  also  for  ti^espasses  committed 
in  excess  of  the  alleged  right. 

Kejoinder  :  And  the  defendants  as  to  the  plaintifl^'  replication  to  die 
second  plea  of  the  defendants,  say  that  they  are  not  guilty. 

And  the  defendants  as  to  the  plaintiffs'  replication  to  the  fifth 
plea  of  the  defendants,  say  that  they  are  not  guilty. 

Verdict  for  the  plaintifTs  on  the  issue  on  the  .second  plea  and 
the  replication  to  the  same.     Damages,  $1,000. 

Oct  11, 1878.  D.  8,  Kerr,  Q,  C,  for  the  defendants  moved 
for  a  new  trial.  The  grounds  of  my  motion  are,  Ist  Improper 
admission  of  evidence  :  • 

(1).  In  allowing  the  plaintiffs*  counsel  on  cross-examination 
of  Kelly,  a  witness  for  the  defendants  to  ask  questions  of  Kelly 
from  the  alleged  letters  of  John  Shireff  and  other  holders  in 
trust  of  the  property  in  question,  to  the  effect  that  only 
§1,300  or  thereabout  was  due  on  the  property,  in  order  to 
support  Mrs.  Napier's  alleged  claim  to  balance  of  purchase 
moneys,  and  in  reading  one  letter  to  the  jury.  (2).  In  allow- 
ing Dr.  Balcom,  who  had  never  pei-sonally  examined  Mr& 
Napier,  to  give  his  opinion  as  to  what  occasioned  the  pr6l<ipsH9 
uteri. 

2nd.  Misdirection :  (1).  In  telling  the  jury  that  if  the  de- 
fendants entered  peaceably  they  had  a  right  to  do  so,  as  the  pro- 
perty belonged  to  John  Ferguson.  The  word  objected  to  is 
" peaceably"  otherwise  the  direction  would  be  right  (2).  In 
telling  the  jury  that  Dr.  Balcom  gave,  ho  thought,  a  very  in- 
telligent account  of  the  matter ;  and  in  that  connection  refer- 
ring to  Mrs.  Napier's  account  of  the  wounds  she  received.  (3). 
In  telling  the  jur}'  as  to  the  second  plea  it  was  all  in  a  nut 
shell ;  if  the  defendants  being  in  possession,  used  unnecessarr 
force  and  violence,  the  plaintiffs  should  recover ;  if  no  unneces- 
sary violence  was  used,  the  defendant  should  have  a  verdict 
The  verdict  for  the  plaintiffs  on  this  charge  includes  damages  for 
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necessary  force  used,  as  well  as  for  the  unnecessary  violence. 
The  Judge  should  have  told  the  jury  they  could  not  find  for 
the  necessary  damage,  but  for  the  excess.  (4).  In  refusing  to 
ask  the  jaiy  when  requested  :  Did  the  defendant  use  any  more 
than  necessary  force  in  putting  Mrs.  Napier  out  ?  (Fisher,  J. 
I  told  you  that  I  had  already  really  left  that  to  the  jury.) 
(5).  In  refusing  to  put  to  the  jury  regarding  the  new  assign* 
ment  the  following  questions :  Did  the  defendants,  or  either 
of  them,  use  any  greater  and  excessive  force  and  violence 
than  was  necessary  to  remove  Mrs.  Napier  from  the  house  ? 
(Allen,  C.  J.  Th^re  is  no  difference  between  this  and  the 
last  objection,  is  there  ?)  (6).  In  refusing  to  put  the  following 
question :  Even  if  extitt  force  and  violence  had  been  used  by 
the  defendants  as  complained  of  in  the  new  assignment,  did 
Mrs.  Napier  contribute  to  the  injury  complained  of,  by  her 
violent  resistance  at  the  time,  and  by  working  and  walking 
next  day  instead  of  keeping  quiet  ?  (7).  In  putting  the  foU 
lowing  question  to  the  jury,  which  the  Judge  suggested  him- 
self:— Assuming  that  the  defendants  have  not  made  out  their 
second  plea,  and  the  assault  is  not  justified,  what  damages  do 
the  jury  find  ?  without  pointing  out  to  the  jury  what  parts  of 
the  second  plea  had  been  absolutely  proved  in  point  of  law,  and 
against  which  the  jury  could  not  assume  anything,  or  without 
pointing  ou^  or  explaining  to  them  any  fact  on  which  they 
could  find  either  way.  (FiSHEB,  J.  I  told  them,  at  your 
request,  that  they  were  not  bound  to  answer  the  questions,  and 
that  it  was  not  to  affect  their  judgment,  and  the  question  was 
oot  answered.) 

3.  Non-direction :  (1),  In  not  telling  the  jury  the  action  was 
not  brought  by  Mrs.  Napier,  but  by  Samuel  H.  Napier,  her 
husband,  for  damages  to  his  relative  rights,  as  husband;  in 
which  case  the  verdict,  if  any,  would  be  his.  (2).  In  not  telling 
^e  jury  how  Ferguson's  title  was  made  out. 

Whether  there  is  evidence  of  excess  is  a  question  of  law,  and 
your  Honors  must  decide  it.  I  say  there  is  no  evidence  of 
excess  at  all.  ( Wetmore,  J.  The  plaintiff^  could  recover  with- 
out any  new  assignment).  No.  (Wetmore,  J.  It  has  been 
30  decided  in  this  Court  in  Savage  v.  Stack})  If  so,  it  is 
"*  M  P.  &  B.  604^ 
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wrongly  decided,  no  doubt  following  the  decision  in   Dean 
V.  Taylor,^  which  has  been  disapproved  of. 

The  following  authorities  were  cited :  Weaver  v.  BuA  /  3 
Chit.  Pld.  (Ed.  of  1831),  1067 ;  Sayre  v.  The  EaH  of  Botsford  ,- 
Rex  V.  Bake  ;*  Lowe  v.  Elwdli"  Hawk.  PL  C,  c.  64,  ss.  1  and  3. 

Ottr.  adv,  vidt. 

The  following  judgments  were  now  delivered: 

Allen,  C.  J.  I  think  there  should  be  a  rule  nisi  in  this  case, 
on  the  ground  of  misdirection. 

The  learned  Judge  told  the  jury  that  the  defendant  being 
the  legal  owner  of  the  house,  had  the  rigbt  to  enter  and  take 
possession,  if  he  could  do  so  peaceably,  and  in  the  manner  stated 
in  the  second  plea.  That  plea  alleged,  that  at  the  time  of  the 
alleged  trespass,  the  defendant  was  possessed  of  a  dwelling  house 
wherein  the  plaintiff,  Margaret  Napier,  was  trespassing  and 
making  a  noise ;  that  the  defendant  requested,  her  to  leave  the 
house,  which  she  refused  to  do ;  and  thereupon  he  gently  Iwd 
his  hands  upon  her  in  order  to  remove  her  from  the  house,  doing 
no  more  than  was  necessary  lor  that  purpose,  which  are  the 
alleged  trespasses. 

This  direction  is  certainly  not  in  accordance  with  the  decision 
of  the  majority  of  the  Court  on  the  former  trial  of  the  case, 
and  though  the  other  part  of  the  charge  may  be  unobjection- 
able, and  the  juiy  were  told  that  if  the  defen<^nt  used  no 
unnecessary  violence  in  removing  Mrs.  Napier  from  the  house, 
he  (defendant)  was  entitled  to  a  verdict,  I  am  unable  to  iMring 
my  mind  to  the  conclusion  that  they  were  not  influenced  by 
the  previous  part  of  the  charge  respecting  the  peaceable  entty 
of  the  defendant,  and  that  some  part  of  the  damages  may  not 
have  been  given  for  forcibly  entering  the  house,  there  being 
nothing  to  shew  {hat  the  jury  found  for  excess  only.  I  think 
that  with  such  a  direction,  whei-e  the  defendant's  entry  was 
undoubtedly  forcible,  a  jCiry  might  well  believe  that  they  were 
justified  in  giving  damages  as  well  for  the  entry  into  the  house 
as  for  any  unnecessary  force  used  to  remove  the  occupant  I 
incline  to  think,  also,  that  the  direction  should  have  been  more 


Ml  Ex.  68.  »  t<  T.  II,  78,  •  2  Black,684. 
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specific  on  the  point,  whether  the  resistance  which  Mrs.  Napier 
made  to  being  put  out  of  the  house,  did  or  did  not  eontnbute 
to  the  most  serious  injury  which  she  complained  of  as  the 
result  of  the  defendant's  conduct.  Assuming  that  this  injury 
was  caused  by  the  force  used  by  the  defendant  on  that  occa- 
sion, and  that  the  damages  in  whole  or  in  part,  have  been  given 
for  that  injury,  I  think  it  was  material  that  the  attention  of 
the  jury  should  have  been  drawn  paiticularly  to  the  question 
whether  her  own  struggling  and  resistance  had  or  had  not  in 
any  degree  contributed  to  the  injury  of  which  Mrs.  Napier  com- 
plained.   This  is  a  matter  which  might  materially  affect  the 
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I  am  not  impressed  with  the  other  alleged  grounds  of  mis- 
direction. Several  of  the  questions  which  Mr.  KeiT  claimed 
should  have  been  left  to  the  jury  in  detail,  were  involved  in 
the  questions  which  were  left  to  them  by  the  learned  Judge ; 
and  unless  we  can  discover  that  there  was  either  misdirection 
or  non-direction,  we  ought  not  to  grant  a  rule  merely  because 
the  questions  left  to  the  jury  were  not  subdivided  to  as  great 
an  extent  as  the  counsel  may  think  necessary,  the  effect  of  which, 
in  many  cases,  would  rather  be  to  perplex  and  confuse  the  jury, 
ihan  to  enable  them  to  arrive  at  a  just  conclusion. 

Aa  a  majority  of  the  Court  are  of  opinion  that  there  should 
be  no  rule  in  this  case,  I  have  not  thought  it  necessaiy  to 
consider  whether  the  verdict  is  against  the  weight  of  evidence 
on  the  question  of  excess.  I  do  not  well  see  how  it  can  be  said 
that  there  was  no  evidence  on  that  point  to  leave  to  the  jury. 

As  to  the  impi-oper  admission  of  evidence — 

1.  Improperly  allowing  Mr.  Kelly  to  be  asked  on  cross- 
examination,  whether  he  had  not  authorized  John  Shireff  to 
write  a  letter  to  the  plaintiff,  stating  that  Mrs.  Napier  was  to 
have  whatever  amount  the  property  sold  for,  above  $1,300.  Mr. 
Kelly  (who  had  owned  the  property,  and  conveyed  it  to  the 
defendant  in  Dec.  1874)  denied  that  he  had  authorized  such  a 
letter  to  be  written,  and  no  such  letter  was  in  evidence.  On 
his  examination-in-chief,  Mr.  Kelly  had  stated  that  he  made  no 
agreement  with  Mrs.  Napier  that  she  was  to  receive  whatever 
sum  the  property  sold  for  over  81,300,  or  any  sum  whatever: 
it  was  certainly  then  competent  for  the  plaintiffs'  counsel  on 
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^^^ ci'owsr-cxainination  of  Mr.  Kelly  to  ask  him  whether  he  had  not 

au>thorized  such  a  statement  to  be  made  to  the  plaintiff.  But 
even  if  the  evidence  was  not  strictly  admissible,  the  jury  were 
directed  that  it  did  not  affect  the  question  in  dispute,  and  it 
was  substantially  withdrawn  from  their  consideration,  therefore 
according  to  the  case  of  Wilmot  v.  Vamvm^t,^  it  would  not  be 
a  ground  for  a  new  trial. 

2.  It  was  objected  that  Dr.  Balcom's  evidence  was  inadmis- 
sible, as  he  had  neither  made  an. examination  of  Mrs.  Napier 
to  ascertain  whether  she  was  suffering  from  p^^olapstM  vieii, 
nor  heard  the  evidence  given  respecting  her  alleged  injuries. 

Except  on  one  occasion  in  July,  1875,  soon  after  Mrs.  Napier 
was  put  out  of  the  house,  when  in  company  with  Dr.  Duncan, 
he  visited  her,  Dr.  Balcom  made  an  examination  of  Mrs.  Napier, 
and  then,  only  externally.  He  stated  that  he  found  her  very  much 
excited  and  quite  prostrate ;  that  she  was  vomiting,  which  he 
attributed  to  her  nervous  excitement ;  that  she  complained  a 
great  deal  of  pain  in  her  side,  that  he  examined  her  side,  and  did 
not  remember  that  he  found  any  external  injury,  and  that  he  and 
Dr.  Duncan  agreed  that  the  vomiting  was  due  to  nervous  pros- 
tration and  excitement ;  that  the  pain  in  her  side  was  caused  bj 
some  violence,  and  that  the  pain  was  kept  up  by  the  constant 
vomiting  and  straining.  This  -svaa  the  only  evidence  given  by 
this  witness  respecting  Mi's.  Napier's  condition.  The  rest  of  his 
evidence  was  entirely  confined  to  his  opinions  as  a  medical  man, 
of  the  manner  in  which  prolapaics  tUeri  would  be  caused,  and 
what  degree  of  violence  would  produce  it,  the  symptoms  of  the 
disease,  within  what  time  after  the  injury  these  symptoms 
would  probable  appear^  and  whether  a  person  who  had  received 
an  injury  which  would  cause  prolapsus  uteri  would  be  at  once 
prostrated,  or  would  be  able  to  use  physical  exercise  by  walking 
a  distance  of  two  miles  during  two  days  thereafter. 

I  see  no  objection-  to  this  evidence,  nor  can  I  understand  how 
the  value  of  such  testimony  would  have  been  at  all  increased, 
or  its  admissibility  in  any  way  affected  by  Dr.  Balcom's  having 
heard  the  testimony  of  the  other  witnesses  in  the  cause,  who 
spoke  of  Mrs.  Napier's  condition.     He  gave  no  opinion  as  to 
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whether  she  was  suffering  from  prolapsus  uteH  or  not,  but 
merely  stated  his  opinion  on  a  question   of  medical  science 
which  might,  or  might  not  have  been  applicable  to  the  facts 
proved  by  the  other  witnesses.     In  McNaghien's  case,'  one  of 
the  questions  put  to  the  Judges  was,  whether  a  medical  man 
conversant  with  the  disease  of  insanit3%  who  never  saw  the 
prisoner  previous  to  the  trial,  but  who  was  present  during  the 
trial  and  examination  of  all  the  witnesses,  could  be  asked  his 
opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time  of  the 
commission  of  the  alleged  crime.   And  the  opinion  of  the  Judges, 
delivered  by  Tindal,  C.  J.,  was,  that  in  strictness  such  a  question 
could  not  be  asked,  because  it  involved  the  determination  of  the 
truth  of  the  fact  deposed  to,  which  was  for  the  jury  to  decide, 
and  the  question  was  not  merely  upon  a  matter  of  science,  in 
which  case  such  evidence  was  admissible.     On  the  trial  of  that 
case,  abstract  questions  relative  to  insanity  were  asked  medical 
witnesses.     In  Key  v.  ThoTiiaoiiy^  the  medical  evidence  involved 
the  truth  of  the  very  question  which  the  jury  had  to  determine, 
namely,  this  alleged  negligence  of  the  defendant.    The  same 
point  was  involved  in  the  case  of  Rex  v.  Winghtf  and  Rex  v. 
Searh.*    The  evidence  objected  to  here  does  not  come  within 
the  principle  of  either  of  these  cases.     The  witness  does  not 
form  his  opinion  upon  any  facts  proved  in  the  cause,  nor  does 
his  opinion  depend  in  any  way  upon  the  circumstances  detailed 
by  the  other  witnesses,  but  entirely  upon  his  knowledge  ac- 
quired as  a  medical  practitioner,  by  his  study  and  practice  in 
other  cases.     How  then,  can  it  be  of  the  slightest  importance 
that  he  should  have  heard  the  testimony  given  by  the  other 
witnesses  in  the  cause  ?     I  think   the  evidence  was  properly 
received. 

Weldon,  J.  I  am  of  opinion  there  ought  to  be  no  rule  in 
this  case. 

I  have  carefully  read  over  the  Judge's  notes  of  the  evidence, 
and  I  see  no  objections  urged  against  the  reception  or  rejec- 
tion of  the  evidence  which  are  sustainable.  The  misdirection 
complained   of   was  that  the   learned   Judge   used   the  word 
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"  peaceably "  in  regard  to  the  going  to  take  possession  of  the 
building,  and  then  went  on  to  explain  what  was  intended  by  it 
in  reading  the  defendants'  plea.  All  Her  Miyesty's  subjects 
are  bound  to  conduct  themselves  peaceably  and  quietly,  and  I 
think  no  rule  ought  to  be  granted  for  a  Judge  so  telling  the 
jury.  The  leanied  Judge  then  went  on  to  tell  the  jury  that 
the  defendant  was  the  owner  of  the  house  and  entitled  to  have 
the  possession  of  the  same ;  he  carefully  read  over  the  evidence 
given,  and  the  pleadings,  so  that  the  jury  could  understand  the 
issue  they  were  sworn  to  try. 

After  the  learned  Judge  had  finished  the  evidence,  the  learned 
counsel  asked  him  to  put  some  six  or  seven  questions  to  the 
jury  explanatory  of  the  pleadings,  which  the  learned  Judge 
refused  to  do,  and  I  think  rightly  so.  The  jury  were  not 
sworn  to  answer  a  number  of  isolated  questions,  but  the  issue 
raised  by  the  pleadings.  The  questions  instead  of  assisting 
would  only  perplex  and  lead  the  jury  away  from  the  issue 
they  were  sworn  to  try.  The  learned  counsel  strenuouslv 
urged  the  learned  Judge  should  have  put  these  questions  to  the 
jury  for  explaining  the  pleas  and  the  law  bearing  theron. 

It  is  not  unfrequently  the  case  that  counsel,  fearing  an 
adverse  verdict,  ask  to  have  isolated  questions  put  to  the  jurj- 
Although  it  is  sometimes  done,  I  know  of  no  rule  of  practice 
which  requires  a  Judge  to  do  it.  I  find  the  authorities  de- 
cidedly against  it,  and  the  matter  was  fully  discussed  in  the 
cases  which  I  have  quoted  from  very  fully.  There  the  oounsd 
required  the  Judge  to  put  questions  to  the  jury  which  he 
refused.  The  question  came  up  on  motion  for  a  new  trial,  and 
the  matter  was  fully  discussed.  The  remarks  of  Lord  Chief 
Justice  Tindal,  in  Walton  v.  Potter^  are  very  appropriate:  "If 
in  the  course  of  summing  up,  there  wei*e  any  points  whidi  I 
had  overlooked  or  to  which  I  had  omitted  to  call  the  attention 
of  the  jury,  it  would  have  been  proper  to  remind  me  of  tbem, 
and  to  request  that  they  might  be  put  more  specifically  to  the 
jury ;  but  it  would  be  very  inconvenient,  after  a  case  had  been 
fully  presented  to  the  jury,  to  call  upon  them  to  answer  isolated 
questions.     Such  a  course  may  be  useful,  perhaps  necessary  in 
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some  cases,  as  when  the  decision  may  proceed  on  two  grounds 
quite  distinct  from  each  other,  and  it  may  be  material  to  know 
apon  which  they  find  their  verdict.  In  such  a  case,  with  the 
consent  of  the  parties  and  of  the  jury,  but  not  otherwise,  it 
may  be  useful  to  ask  the  jury  whether  they  are  satisfied  such  a 
point  was  proved  in  the  affirmative  or  to  aaswer  some  ques- 
tion according  to  the  circumstances  of  the  case  upon  which  the 
verdict  may  turn ;  but  this  is  a  discretion,  which  it  appears  to 
me  should  be  very  sparingly  exercised,  because  othein^^ise  if  one 
party  were  permitted  to  have  his  questions  put,  the  other  party 
would  have  an  equal  right  to  present  some  on  his  part,  and  the 
consequence  would  be,  the  finding  not  of  a  special  verdict 
bringing  all  the  facts  before  the  Court,  but  of  certain  isolated 
facts  which  might  tend  to  produce  intricacy  and  confusion, 
rather  than  to  assist  in  ascertaining  the  matter  in  issue  be- 
tween the  parties." 

Coltman,  J.,  says  :   "  With  respect  to  the  misdirection,  that 
His  Lordship  dedined  to  put  certain  questions  to  the  jury  : 

Those  questions,  though  the  natural  foundation  of  arguments 
in  the  course  of  the  cause,  were  not  the  issues  to  which  the 
attention  of  the  jury  could  properly  be  directed.  They  rather 
seem  to  have  been  suggested  more  for  the  purpose  of  betray- 
ing the  jury  into  a  sort  of  inconsistency  in  the  verdict  which 
they  should  find,  than  as  being  really  calculated  to  advance 
the  fair  trial  of  the  cause.  By  a  very  dexterous  mode  of  put- 
ting a  question,  there  may  be  an  apparent  inconsistency  be- 
tween the  answer  given  to  it  and  the  ultimate  finding  of  the 
jury,  when  substantially  they  may  have  understood,  with  all 
reasonable  degree  of  certainty  and  accuracy  with  which  juries 
can  ever  be  supposed  to  understand  questions  of  this  nature, 
the  whole  bearing  of  the  case  before  them." 

Erskine,  J.,  says  :  "  The  objection  to  His  Lordship's  direction 
is,  that  he  refused,  after  having  fully  summed  up  the  case  upon 
the  various  issues  of  fact  raised  upon  the  record,  to  put  to  the 
jury  certain  questions  that  were  suggested  by  the  defendant's 
counsel.  It  appears  to  me  that  those  questions  were  substanti- 
ally submitted  to  the  jury  as  far  as  was  justified  by  the  record, 
and  thet  it  was  no  part  of  the  Judge's  duty  to  put  them  in 
the  form  that  was  suggested.  If  the  request  of  the  defendant's 
54 
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coundcl  had  been  complied  with,  the  plaintiffs'  connsel  would 
have  been  equally  entitled  to  call  upon  His  Lordship  to  pre- 
sent the  ease  according  to  their  particular  views." 

Maule,  J.,  says  :  "  It  is  said  that  the  questions  suggested  by 
the  defendant's  counsel  ought  to  have  been  presented  to  the 
jury.  It  may  sometimes  be  convenient  to  put  to  the  jury  a 
question  that  is  not  strictly  on  the  record  ;  still  it  is  an  infor- 
mal and  irregular  proceeding,  and  one  that  can  only  be  adopted 
with  the  consent  of  parties ;  and  the  practice  should,  I  think, 
even  then  be  limited  to  where  the  question  to  be  put  is  sus- 
ceptible of  a  short  and  easy  answer  one  way  or  the  other. 
But  when  it  is  likely  to  lead  to  much  discussion,  and  particu- 
larly when  the  record  itself  presents  a  considerable  number  of 
questions  for  the  jury  to  decide  upon,  I  think  the  practice 
would  be  calculated  rather  to  advance  the  interest  of  the  party 
in  the  wrong,  than  the  interests  of  justice." 

I  think  this  case  settles  the  point  upon  which  the  learned 
counsel  laid  great  stress,  upon  what  he  alleged  was  misdirection 
in  refusing  to  put  the  questions  propounded  by  him. 

The  case  appears  to  have  been  fairly  tried  upon  the  issue 
raised  which  was,  whether  the  defendants  had  been  guilty  of 
excess  in  putting  the  woman  out  of  the  house,  and  the  jury 
found  there  had  been.  The  case  has  been  once  tried  before 
by  a  special  jury  and  a  latger  verdict  given,  and  I  see  no  grounds 
for  disturbing  this  verdict.  There  was  some  conflict  of  evi- 
dence, but  that  was  for  the  jury,  and  the  Judge  is  not  dissatis- 
fied with  their  finding. 

Wetmore,  J.  I  cannot  see  that  there  was  any  objection  to 
the  plaintifi^'  counsel  reading  the  questions  he  was  putting  to 
Mr.  Kelly,  one  of  the  defendants'  witnesses,  on  cross-examina- 
tion, from  a  letter  he  held  in  his  hand,  any  more  than  if  he 
read  the  question  from  his  brief.  The  matter  must  resolve 
itself  in  substance  as  to  whether  or  not  what  was  read  was  a 
proper  question.  If  so,  I  cannot  see  why  it  should  not  be  pat 
to  the  witness  in  that  Way.  But  apart  from  the  legality  of 
the  question,  or  the  way  it  was  put,  both  the  question  and 
answer  became  quite  immaterial,  by  reason  of  the  learned 
Judge  having  directed  the  jury  directly  against  any  right  of 
the  plaintiffs,  or  either  of  them  to  the  premises,  and  the  whole 
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matter  turned  on  the  replication  to  the  second  plea,  namely : 
whether  or  not  there  was  excess  on  the  defendants'  part 

As  to  the  Judge  stating  that  the  defendants  had  a  right  to 
enter  peaceaMy,  if  anything  turned  on  this  expression  it  might 
be  open  to  discussiop,  but  as  the  whole  matter  turned  on  excess 
on  the  issue  to  the  replication  to  the  second  plea,  it  matters 
not  whether  this  expression  wa3  sufficiently  comprehensive  to 
define  accurately  to  what  eltent  the  defendants  jnight  legally 
have  gone  in  order  to  get  into  possession,  the  titLe  being  in 
them,  or  not  The  learned  Judge  in  his  charge  fully  recognized 
the  defendants'  right  to  enter  upon  the  premises  as  he  did,  and 
to  continue  there,  and  to  put  the  female  plaintiff  out  of  the 
the  same,  only  leaving  the  question  of  excess  to  the  jury ; 
that  is,  whether  or  not  the  defendants  used  more  force  in  put* 
ting  the  female  plaintiff  off  the  premises  than  was  necessary  for 
the  purpose.  In  Clark  v.  Molyneux,^  Bramwell,  L.  J.,  says :  ''  I 
certainly  think  that  a  summing  up  is  not  to  be  rigorously 
criticised  :  and  ii,  would  not  be  right  to  set  aside  the  verdict  of 
a  jury  because  in  .tjbie  fiOMfse  of  a  long  and  elaborate  summing 
up  the  Judge  ha9  uated  inaocurate  language ;  the  whole  of  the 
Bamming  up  must  be  .con^dered  in  order  to  determine  whether 
it  afforded  a  fair  guide  to  the  jury :  and  too  much  weight  must 
not  be  allowed  to  isolated  and  detached  expressions." 

The  learned  Judge  reports  that  he  read  the  second  plea  and 
replication  to  the  jury  saveiul  times,  and  told  the  jury  that  the 
plaintiff  could  only  recover  damages  for  any  excess  beyond 
what  was  neceasfiry  to  put  the  female  plaintiff  off  the  pre- 
mises. To  my  mind  it  was  sufficiently  pointed  out  to  the  jury 
that  the  plaintiffs,  if  entitled  to  recover,  were  only  entitled  to 
recover  damages  caused  by  any  force  used  by  the  defendants 
beyond  what  wajs  necessary  to  put  her  out  of  the  premises. 

As  to  the  Judge  not  telling  the  jury  that  if  extra  force  was 
used  the  female  plaintiff's  violence  contributed  to  the  injury,  this 
seems  to  me  to  be  involved  in  the  question  of  excess  that  was 
left  to  the  jury.  For  if  no  resistance,  or  very  feeble  resistance 
was  offered,  serious  force  could  not  be  used  to  put  her  out 
bat  if  violent  resistance  was  made,  then  the  defendants  could 
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use  such  violence  in  their  efforts  to  put  her  off  the  premises 
as  her  resistance  and  violence  rendered  necessary  for  that  pur- 
pose.  If  anything  beyond  what  was  necessary  for  the  purpose 
was  done,  or  any  force  used  more  than  was  necessary,  this  would 
constitute  the  excess — the  right  of  the  plaintiffs  to  recover. 
The  extent  of  what  was  necessary  would  depend  entirely  upon 
whether  thei'e  was  resistance,  and  the  character  of  the  resist- 
ance. The  whole  matter  comes  down  to  the  question  left  to  the 
jury :  whether  more  force  was  used  than  was  necessaiy  to  put 
the  female  plaintiff  off  the  premises  or  not.  This  necessarily 
involves  a  full  consideration  of  the  female  plaintiff's  force  and 
resistance,  else  how  could  the  jury  determine  whether  or  not 
the  defendants  used  more  force  than  was  necessary  to  put  her 
off  the  premises.  Giving  the  jury  credit  for  a  reasonable 
amount  of  common  sense,  I  cannot  see  how  the  issue  on  the 
replication  to  the  second  plea,  could  have  miscarried  in  the 
slightest  degree  from  the  manner  it  was  left  to  them.  The 
charge,  I  think,  was  perfectly  clear  and  understandable. 

The  several  questions  the  kr.rned  counsel  for  the  defend- 
fints  complains  were  not  put  to  the  jury  by  the  learned  Judgr, 
I  think  are  all  included  in  the  question  of  excess. 

I  quite  agree  with  the  view  of  the  learned  Chief  Justice  in 
respect  to  the  admissibility  of  Dr.  Balcom's  evidence. 

Fisher,  J.  (after  stating  the  pleadings  as  above  set  out,  con- 
tinued) :  In  his  address  to  the  jury  at  the  close  of  the  case, 
the  counsel  for  the  defendants  said  that  the  defendant  had  the 
title  and  as  such  possession  ;  that  the  title  could  not  be  com- 
plete till  he  had  made  that  entry,  and  he  claimed  they  used  no 
more  force  than  was  necessary.  He  referred  to  the  testi- 
mony of  the  defendant  John  Ferguson  and  others,  and  the 
probabilities  of  there  not  being  any  excess  of  violence  used. 
He  said  they  had  pleaded  not  guilty  to  the  whole  declaration, 
but  the  second  issue  was  the  main  one  that  came  up.  He  then 
read  the  first,  second,  fourth,  and  fifth  counts  of  the  declaration. 
He  also  read  the  second  plea  to  these  counts,  the  third  plea 
stating  the  plaintiff  was  not  possessed,  the  fourth  plea  alleging 
the  title  to  bo  in  the  defendant,  and  the  fifth  plea  as  to  the  fu^ 
niture.  He  then  stated  the  following  questions  which  he  urged 
were  the  real  questiojis  for  thepi  to  Qoi^ider : 
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First — Did  the  defendants  or  either  of  them  do  any  more 
than  was  necessary  to  remove  Mrs.  Napier  from  the  house  ? 

Second — Did  the  defendants  or  either  of  them  use  any  exces- 
sive and  greater  force  and  violence  than  was  necessary  to 
remove  Mrs.  Napier  from  the  house  ? 

Third — Even  if  extra  violence  had  been  used,  as  complained 
of,  did  Mrs.  Napier  contribute  to  the  injury  complained  of,  by 
her  violent  resistance  at  the  time  and  by  exerting  herself,  as 
proved,  in  working  and  walking  on  the  following  day  instead 
of  keeping  quiet  ? 

Fourth — ^Bankin  Ferguson  laid  no  hand  on  her  at  all,  and  is 
utterly  clear  of  any  charge  whatever. 

The  counsel  for  the  plaintiffs  commented  upon  the  observa- 
tions of  the  defendants'  counsel  as  to  the  alleged  discrepancy  in 
the  testimony  given  by  one  of  the  witnesses  on  the  former 
trial  and  this,  and  upon  his  remarks  as  to  the  defendant  throw- 
ing the  female  plaintiff  down,  and  proceeded  thus :  "  I  ask  for 
nothing  else  but  excess  in  putting  her  out ;  I  ask  damages  for 
the  injury  she  sustained.  If  the  defendants  did  not  request  her 
to  go,  they  could  not  put  her  out.  Was  the  force  more  than 
necessary  to  put  her  out?  Did  they  request  her  to  go  oat 
before  they  laid  hands  upon  her?  If  they  did  not  they  are 
wrong-doers  and  had  no  right  to  do  it  in  law.  If  so,  you  must 
find  damages  for  the  excess  of  violence  used.  If  she  could 
have  been  put  out  without  hurting  her,  the  entire  injury  must 
be  compensated  by  damages.  B.  Ferguson  had  this  to  do  with  it, 
if  two  are  engaged  in  the  same  thing  and  one  beats  a  man,  they 
are  both  liable. 

After  both  the  counsel  had  addressed  the  jury  I  read  all  the 
pleadings  to  them,  and  also  the  substance  of  what  I  stated  to 
them  at  the  close  of  the  case,  that  they  might  bear  it  in  mind 
as  I  read  the  evidence,  and  apply  the  evidence  to  it.  I  then 
read  over  nearly  the  whole  of  the  evidence,  stating  the  sub- 
stance of  several  unimportant  parts,  and  referring  to  such  parts 
as  I  thought  necessary  to  call  their  attention  to,  as  I  passed 
along.  I  stated  that  the  witnesses  appeared  to  be  respectable 
and  intended  to  tell  the  truth,  but  they  had  differed.  In  some 
things  to  which  I  referred  they  had  contradicted  one  another, 
and  it  was  for  them  to  reconcile  their  differences  as  they  best 
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could.    They  must  look  at  the  surrounding  circumstanceB  to 
enable  them  to  arrive  at  a  condusion.  They  knew  Mrs.  Napier's 
condition  afterwards.  Was  that  the  result  of  force  on  the  oocaaion 
of  her  removal  ?  There  were  the  spots  on  her  arm,  the  pain  in  her 
side,  there  were  vomiting  and  retching.    Did  the  dis{daoem6nt 
take  place  then,  and  was  it  the  result  of  unnecessary  foroe  or 
not  ?    It  had  been  urged  that  Mrs.  Napier  and  her  daughter 
were  excited.    I  said  I  thought  there  could  be  very  little  doubt 
of  thai  The  defendants  had  stated  that  they  were  not  excited, 
and,  without  doubt,  thought  so.     I  said  I  could  hardly  think  it 
possible  for  them  not  to  be  excited,  when  it  appeared  that  from 
their  boyhood  they  had  been  accustomed  to  meet  Mrs.  Napier 
on  the  most  intimate  terms,  attending  her  social  gatherings,  and 
partaking  of  her  hospitality,  when  they  were  in  the  act  of  turn- 
ing her  out  as  night  was  approaching  and  her  husband  from 
home.    It  was  urged  that  it  was  half -past  seven  o'clock,  and 
that  it  commenced  to  rain  immediately  after  or  at  the  time 
Mrs.  Napier  was  put  out.    Some  say  it  was  light  then,  and 
some  say  it  was  quite  dark.    I  stated  to  ihem  that  they  alone 
were  the  judges  of  these  things.    They  had  heard  and  seen  the 
witnesses,  and  they  could  judge  of  the  fairness  of  their  testi- 
mony.   In  my  experience,  women  are  as  reliable  witnesses  as 
men,  and  often  give  better  testimony  on  some  points,  but  I  siud 
they  must  exercise  their  own  judgment  and  make  up  their 
minds  accordingly.    It  was  for  them,  not  for  me  to  decide.    I 
referred  to  Mrs.  Napier's  statement  that  Kelly  had  agreed  to 
pay  her  all  the  property  brought  over  $1,300,  which  would 
leave  about  $550  for  her,  and  his  contradiction,  and  told  the 
jury  that  any  arrangement  made  with  her  or  Mr.  Napier  could 
not  affect  the  defendants ;  that  John  Ferguson  had  bought  the 
property  and  paid  for  it,  and  had  the  deed  which  gave  him  the 
legal  title.  I  then  read  my  charge  in  these  words :  "  Mr.  Napier 
had  been  in  possession  of  the  house  for  some  seventeen  years, 
and  was  holding  that  possession  then,  through  his  wife  and 
daughter,  when  the  defendant  made  the  entry.    The  defendant 
being  the  legal  owner,  had  the  right  to  enter  and  take  posses- 
sion, if  he  could  do  so  peaceably,  and  in  the  manner  stated  in 
the  second  plea ;  and  if  in  resisting  him,  and  in  her  endeavor  to 
remain  in  the  house,  the  defendants,  or  either  of  them,  xmd 
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more  force  than  was  necessary  to  remove  her,  that  is  any  ^^^ 
uniieeessary  violence  in  removing  her,  the  plaintiff  is  entitled  Napibb 
to  a  verdict  for  such  unnecessary  violence  and  for  snch  damages 
as  you  think  him  entitled  to  in  consequence  thereof.  If  there 
was  no  unnecesary  violence,  the  defendants  are  entitled  to  a 
verdict"  I  directed  the  jury  to  find  the  third,  fourth,  and  fifth 
pleas  for  the  defendants.  I  then  stated  to  them  I  should  put 
tUs  question,  which  I  wished  them  to  find  as  a  fact  in  the 
cause,  but  not  to  influence  their  verdict.  The  counsel  for  the 
defendants  then  rose  and  wished  me  to  put  the  following 


Did  the  defendants  or  either  of  them  do  any  more  than  was 
necessary  to  remove  Mrs.  Napier  from  the  house  t 

Did  the  defendants  or  either  of  them  use  any  excessive  and 
greater  force  and  violence  than  was  necessary  to  remove  Mrs. 
Napier  from  the  house  ? 

Even  if  extra  force  and  violence  had  been  used  as  complained 
of,  did  Mrs.  Napier  contribute  to  the  injury  complained  of,  by 
her  violent  resistance  at  the  time,  and  by  exerting  herself  as 
proved  in  working  and  walking  on  the  following  day,  instead 
of  keeping  quiet  ? 

I  stated  that  I  had  included  the  first  two  questions  in  my 
charge  and  refused  to  add  to  it  I  declined  to  put  the  third 
question,  as  I  had  read  the  secpnd  plea  to  enable  the  jury  to 
understand  the  issue,  and  I  thought  it  was  necessarily  involved  in 
the  consideration  of  the  issue  raised  by  the  second  plea.  I  read 
the  second  plea  over  three  times  at  least,  during  the  time  I  was 
directing  the  jury,  to  enable  them  to  understand  the  issue,  and 
put  it  entirely  on  the 'ground  of  excess,  pointing  out  to  them 
the  words  of  the  plea  that  raised  that  question.  I  put  the 
following  question  to  the  jury  at  the  instance  of  the  plaintiffs' 
counsel :  "  Did  the  defendants  or  eit^r  of  them  request  Mrs. 
Napier  to  go  out  before  they  or  eiAer  of  them  laid  hands 
npon  her  ?  "  and  the  following  question  at  my  own  instance : 
''Assuming  that  the  defendants  have  not  made  out  their  second 
plea  and  that  the  assault  is  not  justified,  tell  me  what  damage 
the  plaintiff  has  sustained  thereby  ? "  which,  I  said,  I  wished 
them  to  find  as  a  fact,  but  it  must  not  influence  their  verdict  in 
any  way.     The  counsel  for  the  defendants  immediately  rose 
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1878 and  objected  to  any  such  questions  being  put ;  that  it  would 

Kapivu  injure  his  clients  and  asked  if  I  was  aware  that  the  jury 
"•  was  not  bound  to  answer  it,  and  referred  to  some  authorities. 

'  I  replied  that  I  intended  to  direct  the  jury  that  they  were  not 
bound  to  answer  the  question.  I  did  so  direct  them,  and  stated 
I  thought  they  could  consider  it  while  considering  the  case, 
but  it  must  not  in  any  way  affect  their  verdict.  The  jury  did 
not  answer  the  questipn,  and  when  the  foreman  came  in  with 
the  verdict  and  handed  in  the  question,  I  understood  him  to 
state  that  they  had  not  considered  it,  which  I  assume  was  in 
consequence  of  the  protestations,  objections  and  complaints  of 
the  defendants'  counsel,  and  my  statement  that  they  were  not 
bound  to  answer  it.  The  jury  found  a  verdict  of  one  thousand 
dollars  for  the  plaintiffs ;  the  third,  fourth  and  fifth  pleas  for 
the  defendants. 

A  new  trial  was  moved  for  in  this  case  on  various  grounds : 

First — The  improper  admission  of  evidence.  (1.)  The  plain- 
tiffs' counsel  put  several  questions  to  Kelly  from  a  letter  be 
held  in  his  hands.  Some  were  rejected  and  some  allowed,  and 
I  think  properly.  Had  the  evidence  been  improperly  received 
it  was  immaterial,  as  it  related  to  an  arrangement  all^;ed  to 
have  been  made  between  Mrs.  Napier  and  Kelly,  which  I  told 
the  jury  could  not  affect  the  defendants.  The  defendants' 
counsel  in  his  motion,  stated  that  I  read  the  letter  to  the  juiy. 
I  did  nothing  of  the  kind.  I  had  not  the  letter,  nor  did  I  see 
it  after  the  counsel  finished.  The  plaintiffs'  counsel  left  the 
Court  before  I  addressed  the  jury.  I  suppose  he  took  it  with 
him.  (2.)  Improperly  allowing  Dr.  Balcom  to  answer  certain 
questions  without  having  heard  any  of  the  other  witnesses 
testify,  or  having  their  evidence  read  over  to  him.  Dr.  Balcom 
simply  gave  his  opinion  on  certain  questions  of  science  as  to 
the  effect  of  certain  causes,  which  he  stated,  and  what  condi- 
tion of  a  patient  would  produce  certain  results — ^a  class  of  evi- 
dence, and  a  mode  of  examining  medical  men,  that  I  have 
always  understood  to  be  perfectly  in  accordance  with  the  rules 
of  evidence. 

Second — Misdirection. 

The  objections  to  my  charge  as  to  what  I  told  the  juiy  that 
I  ought  not  to  have  told  them,  and  as  to  what  I  did  not  tell 
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the  jury  that  I  ought  to  have  told  them,  occupy  three  closely 
written  pages  of  foolscap,  and  are  simply  an  amplification  of 
the  several  questions  submitted  to  me  by  the  counsel  for  the 
defendants  at  the  trial  and  which  I  refused  to  put  for  the 
reasons  I  stated,  and  I  believed  the  jury  understood  the  nature 
of  the  issue. 

Both  the  plaintiflFs*  and  defendants'  counsel  went  to  the  jury 
on  the  excess.  No  other  issue  or  enquiry  was  discussed.  I 
read  the  second  plea  and  pointed  out  its  terms ;  that  the  de- 
fendants were  bound  to  request  Mi's.  Napier  to  leave,  before 
they  could  put  her  out,  and  they  must  find  for  the  defendants, 
unless  they  came  to  the  conclusion  that  they  used  more  force 
and  violence  than  was  necessary  to  put  her  out,  and  if  there 
WES  no  unnecessary  violence,  to  find  for  the  defendants.  I 
did  not  make  use  of  the  word  trespassers,  or  itrrong-doers  during 
my  observations  separate  from  the  pleas,  and  only  so  far  as 
they  are  included  in  the  language  of  the  plea  which  I  read. 

I  did  not  direct  the  jury  as  to  any  other  damages,  but  simply 
damages  arising  fi-om  the  unnecessary  violence,  if  any,  and 
after  the  case  had  been  argued  at  great  length  by  the  counsel 
for  the  plaintiffs  and  defendants  upon  that  point,  and  I  could 
not  discover  that  they  differed  as  to  the  law  applicable  to  the 
case,  for  their  authorities  and  statements  of  the  case  were 
alike.  I  did  not  think  it  my  duty  to  raise  any  other  issue. 
When  the  defendants'  counsel  called  upon  me  to  put  the  ques- 
tion of  contributory  negligence,  and  further  to  direct  the  jury,  I 
read  the  second  plea  again,  drawing  the  attention  of  the  jury  to 
the  evidence  thereon,  as  I  thought  the  contributory  negligence 
necessarily  involved  in  the  inquiry  into  the  unnecessary  viol- 
ence. For  these  reasons,  and  because  I  think  the  jury  gave 
the^  damages  for  the  excass,  I  am  of  opinion  that  there  should 
be  no  rule  for  a  new  trial. 

Duff,  J.,  concurred  in  the  judgment  of  the  Chief  Justice. 

Rule  refused. 
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bkiJERAL  bULES.— Michaelmas  TirM,  42nd  Victoria. 


Admission  of  Attorneys, 

1.  Whenever  any  Attorney  intending  to  apply  for  admission 
ias  a  Barrister^  or  any  Student  intending  to  apply  for  admission 
as  an  Attorney,  shall  have  been  recommended  for  admission  by 
the  Barristers'  Society,  pursuant  to  the  Rules  of  ^Court  of  Mich- 
aelmas Term  1847 ;  such  recommendation,  together  with  the 
necessary  Certificates  of  moral  character  and  terms  of  study, 
shall  be  delivered  to  the  Court  on  the  day  preceding  that  on 
which  it  is  intended  to  move  for  their  admission ;  and  if  the 
Certificates,  &c.,  are  satisfactory,  the  applicants  may  be  admit- 
ted at  the  opening  of  the  Court  on  the  following  day. 

Judges'  Orders,  dkc. 

2.  Judges'  Orders,  and  orders  of  Nisi  Prius,  may  be  made 
Rules  of  Court  on  the  production  of  Counsel's  signature,  with- 
out any  motion  for  that  purpose. 

JOHN  C.  ALLEN, 
J.  W.  WELDON, 
CHARLES  FISHER, 
A.  R.  WETMORE, 
CHARLES  DUFF. 
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HILARY  TERM,  XL.II.  VICTORIA. 

NEVIUS  AND  ANOTHER  V.  SCHOFIELD  AND  ANOTHER.  1879 

Trover — Wrongful  conversion — Lien — Plea  setting  up  and    FebrwAry, 
detention  therefor — Whether  good. 

To  a  declaration,  "for  that  defendints  converted  to  their  own  use  ;  or  wrong* 
fully  deprived  plaintiffs  of  the  use  and  possession  of  plaintiffs'  com,  defend* 
snts  pleaded  that  they  were  broliers  and  commission  merchants,  and  that  the 
said  com  was  placed  in  their  hands  as  such  brokers  and  commission  mer^ 
chants  by  plaintiffs  for  sale  or  return,  and  defendants  had  necessarily  iocar* 
red  costs,  charges  and  expenses  in  the  storins  and  safe  custody  thereof 
whilst  so  in  their  hands  ;  wherefore  they  claimed  a  lien  upon  the  com  there- 
for, until  said  lien  should  be  satisfied,  and  that  defendants  refuse4  to  retun^ 
said  com  imtil  such  costs,  charges  and  expenses  were  paid,  which  was  the 
grievance  complained  of  .  Htldt  That  the  plea  was  clearly  bad  ;  that  it  was 
applicable  to  an  action  of  detinue  only,  and  was  no  answer  to  ip  action  for  i^ 
wrongful  conversion. 

Declaration:  (2nd  Count.)  And  for  that  the  defendants' 
converted  to  their  own  use,  or  wrongfully  deprived  the  plain- 
tiffs of  the  use  and  posses&iion  of  the  plaintiffs'  goods,  that  is 
to  say:  com/  Plea:  That  the  defendants  are  brokers  and 
commission  merchants,  and  that  the  said  goods  were  placed  in 
their  hands  as  such  brokei's  and  commission  merchants  by  the 
plaintiffs  for  sale  or  return;  that  the  defendants  have  necessarily 

*  This  count  does  not  seem  proper  under  form  26,  chapter  37  of  Consoli- 
dated Statutes.  Should  not  only  one  portion  of  the  form,  or  the  other  be  used  ; 
not  both,  as  here,  in  the  alternative?  See,  however,  BulL  &  Lea.,  p.  294  (note)i 
where  it  is  said  that  it  is  not  unusual  in  practice  to  join  both  statements  by  the 
fford  •* and "  instead  of  "or."  Rep.         -  ' 
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Nevius 


SCHOnELD. 


incurred  certain  costs,  charges  and  expenses  of,  and  inciden- 
tal to  the  storage  and  safe  custody  of  the  said  goods  by  them 
while  so  in  their  hands,  wherefore  they  claim  a  lien  upon  the 
said  goods  therefor,  and  a  right  to  retain  such  goods  until  the 
said  lien  shall  be  satisfied,  and  the  said  defendants  refuse  to 
return  the  said  goods  until  the  said  costs,  charges  and  expenses 
are  paid,  which  is  the  grievance  complained  of. 

To  this  plea  the  plaintiffs  demurred. 

June  15,  187S.  Palmer,  Q.  C,  in  support  of  demurrer. 
This  plea  is  applicable  to  a  count  in  detinue,  but  is  no  answer 
to  an  action  for  conversion. 

Owen  V.  Knight '  shows  that  in  an  action  for  wrongful  con* 
version  a  defendant  can  give  evidence  cf  a  lien  under  a  plea 
traversing  the  property.  See  also  Isaac  v.  Belcher*  and  Acra* 
man  v.  Cooper*  This  plea  does  not  deny  or  confess  and  avoid 
the  alleged  conversion,  and  is  therefore  bad. 

Weldon,  Q.  C,  contra.  The  plea  might  be  bad  on  special 
demurrer  as  being  ai^umentative,  but  not  on  general  demurrer^ 
It  alleges  that  the  defendants  had  a  lien,  and  detained  the 
goods  by  reason  of  it,  which  is  the  grievance  complained  of^ 
and  this  is  a  sujSicient  confession.  If  the  plaintifi^  say  thia 
is  not  the  conversion  complained  of,  they  should  have  new 
assigned.  See  Bull.  &  Lea.  294,  717,  718.  We  show  a  valid 
lien  :  Chamhers  v.  Davidson  ;*  Add.  Con.  p.  713  ;*  Dixon  v.  StaiM^ 
fidd.*  No  doubt  it  could  be  given  in  evidence  under  a  plea 
traversing  the  property  in  the  goods,  yet  it  may  be  pleaded. 
The  plaintiffs*  objection  is  met  by  the  statement  in  the  plea 
that  this,  namely,  the  detention  under  our  lien,  which  we 
show  to  be  lawful,  is  the  grievance — that  is,  the  conversion 
complained  of. 

Palmer^  Q.  0.,  in  reply.  The  doctrine  of  new  assignment  is 
not  applicable  here.  We  have  no  traverse,  and  the  point  is 
whether  facts  can  be  set  forth  shewing  no  conversion,  and  a 
statement  then  made  that  this  is  the  conversion  complained  of. 

Cur.  adv.  wit 

Duff,  J.  The  second  count  of  the  declaration  in  this  cause  is 
as  follows:   And  for  that  the  defendants  converted  to  their 


*  4  Bing.  N.  C.  54. 

*  J^  R,  1  P.  C.  296, 


»  5  M.  &  W.  139. 

*  (Ed.  of  1975). 


»  10  M.  &  W.  565,  592v 
•  10  C.  B.  398. 
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own  use,  or  wrongfully  deprived  the  plaintiffs  of  the  use  and 
possession  of  the  plaintiffs*  goods,  that  is  to  say  :  com.  Plea : 
The  defendants  as  to  the  second  count  of  the  declaration  say 
that  they  are  brokers  and  commission  merchants,  and  that  the 
said  goods  were  placed  in  their  hands  as  such  brokers  and 
commission  merchants  by  the  plaintiffs,  for  sale  or  return  ;  that 
the  defendants  have  necessarily  incurred  certain  costs,  charges 
and  expenses  of,  and  incidental  to  the"  storage  and  safe  custody 
of  the  said  goods  by  them  whilst  so  in  their  hands,  wherefor 
they  claim  a  lien  upon  the  said  goods  therefor,  and  a  right  to 
retain  such  goods  until  the  said  lien  shall  be  satisfied,  and  the 
defendants  refuse  to  return  the  said  goods  until  the  said  costs, 
charges  and  expenses  are  paid,  which  is  the  grievance  com- 
plained of. 

To  this  plea  there  is  a  demurrer  and  joinder,  on  the  ground, 
amongst  others,  that  a  lien  upon  goods  does  not  authorize  the 
person  having  it  to  convert  them  to  his  own  use,  and  that  the 
plea  neither  denies,  or  confesses  and  avoids  the  cause  of  action 
alleged  in  the  second  count. 

I  think  that  the  plea  is  clearly  bad.  It  is  applicable  to  an 
action  of  detinue  only,  and  it  is  no  answer  to  an  action  for  a 
wrongful  conversion.  A  conversion  is  something  more  than  a 
detainer.  It  is  a  deprivation  of  the  possession  to  such  an  ex- 
tent as  to  be  not  only  inconsistent  with  the  owner's  right  to  it, 
but  to  evidence  an  intention  to  deprive  him  of  it  altogether : 
Faiddes  v.  WilUmghhy ;'  Bv/fTOugha  v.  Bayne ;'  Pillot  v.  Wil- 
kinson* 

And  therefore  in  such  an  action  evidence  of  lien  can  properly 
be  given  in  evidence  under  a  plea  traversing  the  plaintiffs 
property  in  goods :  MUgate  v.  Kebble  ;*  Richards  v.  Simo7is> 
This  plea,  by  not  travei-sing  the  right  of  property  in  the  plain- 
tiff, admits  it ;  and  the  averment  of  a  lien  does  not  avoid  the 
allegation  of  a  conversion  in  the  count.  Vide  White  v.  Teal  ;• 
Mason  v.  FameU? 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment  on 
the  demurrer. 
The  rest  of  the  Court  concurring. 

Judgement  for  plaintiffs, 

*  8  M.  &  W.  540.  *  6  H.  ^  N.  296.  »  2  H.  &  C.  72. 

*  3  M.  &  Gr.  100,     *  8  Q.  B.  Op.     •  12  A.  &  E.  IQC.      »  12  M.  &  W,  674,  683. 
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.879  CAHILL  V.  CAHILL. 

February, 

Attachment — Affidavit  for — Sufficiency. 

It  is  no  objection  to  an  affidavit  for  attachment  that  it  docs  not  state  the  total 
amount  for  which  attachment  is  to  issue,  provided  it  states  in  detnil  the 
several  sums  in  which  defendant  is  indebted  to  phuntiff. 

It  is  sufficient  for  phtintiff  to  state  that  no  a;;reemant  was  entered  into  by  him 
or  by  any  person  On  his  behalf,  whereby  no  attachment  should  issue,  Ac 

It  is  correct  to  describe  the  particulars  for  which  attachment  issues  as  the  '*l»r* 
ticulars  of  plaintifiTs  demand  in  this  action." 

C,  Milner,  on  a  former  day  in  this  term,  moved  for  a  rule 
nisi  to  set  aside  an  attachment  issued  in  this  cause.  The 
grounds  taken  in  moving  for  the  rule  appear  in  the  judgment. 

Our.  adv.  vuU. 

Allen,  C.  J.  I  think  the  affidavit  is  sufficient  It  states 
in  detail  the  several  sums  in  which  the  defendant  is  in- 
debted to  the  plaintiff,  which  together  amount  to  $900.80,  for 
which  the  attachment  issued ;  therefore  id  certum  ed  qiJi4>d 
certum  reddi  potest.  The  nature  of  the  cause  of  action,  and 
the  amount  due,  are  both  stated ;  therefore  the  defendant  has 
full  information. 

The  second  objection  was,  that  the  affidavit  did  not  suffici- 
ently deny  that  no  agreement  was  entered  into,  that  no  attach* 
ment  should  issue  in  respect  of  the  cause  of  action.  The  state- 
ment in  the  plaintiff's  affidavit  is,  "that  no  agreement  was 
entered  into  by  me,  or  by  any  person  on  my  behalf,  whereby," 
&c.  The  only  part  of  the  plaintiff's  demand  to  which  this 
provision  of  the  Act  could  apply,  is  the  claim  for  goods  sold 
and  delivered,  and  if  no  such  agreement  was  made  with  the 
plaintiff  by  whom  the  goods  were  sold,  or  with  any  person  on 
his  behalf,  there  could  be  no  such  agreement  The  statement, 
therefore,  is  sufficient.  So,  also,  is  the  statement  that  the  at- 
tachment is  not  sued  out  for  the  pui'pose  of  vexing  or  harniss- 
ing  the  defendant 

The  objection  to  the  particulars  is,  that  they  are  described 
as  the  "particulars  of  the  plaintiff's  demand  in  this  action,'* 
whereas  it  is  contended  that  they  should  have  been  described  as 
the  particulars  of  the  demand  for  which  the  attachment  issued. 
J  cannot  see  the  slightest  ground  for  this  objection.    The  Act 
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requires  a  copy  of  the  particulars  of  the  plaintiff  Is  demand  to 
be  served  on  the  defendant  when  the  attachment  is  served. 
That  necessarily   means  the   particulars   of  the   demand  for 
Mrhich  the  action  is  brought,  and  nothing  else. 
The  rest  of  the  Court  concurring, 

Ride  veftised. 


1879 


Camij  l 

V. 

Caiiu  u 

McLEOD  V.  JAMES. 
Judge's  order — Making  same  i*ule  of  Court — Practice, 

A  Jadge^s  order  can  be  made  a  nile  of  Court  on  prodnction  of  the  order  with 
cotiDserB  signature,  but  only  during  term. 

Rainsford  called  the  attention  of  the  Court  to  the  fact  that 
the  clerk  had  refused  to  enter  in  vacation  as  a  rule  of  Court,  a 
Judge's  order,  that  oflScer  holding  that  the  rule  of  Michaelmas 
term,  allowing  a  Judge's  order  to  be  made  a  rule  of  Court  on 
producing  the  order  with  counsel's  signature,  only  permitted  it 
to  be  done  during  term. 

Per  curiam.  We  think  the  clerk's  view  of  the  effect  of  the 
rule  is  correct.  It  was  only  intended  to  obviate  the  necessity 
of  making,  a  motion  in  term,  and  not  to  give  any  new  power. 


t87d 


February, 


FOXWELL  V,  SMITH  et  al. 

Neiv  trial — Where  parties  have  agreed  to  leave  all  matters  to 

the  jui^. 

When  both  ^rties  on  the  trial  of  a  cause  by  their  counsel  agreed  that  the 
claims  which  they  were  puttine  forward  on  both  sides  shoiud  all  be  left  to 
the  jury,  without  any  objection  being  made  as  to  the  legal  liability  upon  such 
claims  ;  and  the  jury  found  for  plaintiff ;  Held,  That  defendant  could  not  after- 
wards move  for  a  new  trial  on  the  ground  that  plaintiff  failed  to  show  any 
cause  of  action. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered 

to  which  the  defendants  pleaded  never  indebted  and  set-off.     On 

the  trial,  which  took  place  at  Saint  John,  before  Mr.  Justice 

Duff,  it  appeared  on  the  cross-examination  of  the  plaintiff  that 

the  alleged  indebtedness  arose  out  of  a  written  contract  under 

which  the  plaintiff  had  agreed  to  furnish  materials  and  do  the 

lahor  connected  with  the  stone  work  of  a  building  which  de- 
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FOXWELL 
V. 

Smith. 


fendants  were  erecting,  and  which  contract  the  plaintiff  had 
only  partially  performed.  The  defendants'  counsel  at  the  dose 
of  the  plaintiff's  case  took  no  objection  to  the  declaration,  nor 
did  he  apply  for  a  non-suit,  but  opened  his  defence  of  set-off, 
made  up  of  moneys  which  defendants  had  been  obliged  to  pay 
out  in  the  completion  of  the  contract,  the  amount  of  which 
was  greater  than  the  plaintiff's  claim.  It  being  then  objected 
by  the  plaintiff's  counsel  that  this  would  not  be  matter  of  set- 
off, the  defendants'  counsel  thereupon  claimed  that  the  plaintiff 
could  not  recover  in  the  action  in  its  present  form.  A  discus- 
sion then  arose  as  to  amending  the  declaration  and  postponing 
the  cause,  if  defendants  should  be  prejudiced.  It  was  finally 
agreed  between  the  counsel  that  the  whole  matter  should  be 
left  to  the  jury  for  them  to  decide  upon  the  respective  daims 
as  put  forward  by  the  plaintiff  and  defendants.  The  learned 
Judge  told  the  jury  that  by  the  agreement  they  were  sitting  in 
the  position  of  arbitrators,  and  they  could  give  to  the  one  or 
the  other  whatever  amount  they  might  think  right  The  jury 
found  for  the  plaintiff  for  something  over  8100,  and 

il.il.  Stockton  for  the  defendants  now  moved  for  a  nc^ 
trial,  contending  that,  as  the  plaintiff  had  not  performed  his 
contract,  he  shewed  no  cause  of  action  at  all. 

(Per  curiam.  Had  the  defendants  taken  that*  position  at 
the  trial,  it  would  have  been  different ;  but  the  parties  by  tiieir 
agreement  made  the  jury  arbitrators  to  decide  between  them.) 
My  brief  did  not  show  the  case  to  be  just  as  it  now  appears. 

Rule  refund. 


1870 


February. 


GAGNON  V.  CHAPMAN  et  al. 

Trespass — Severed  defendants — Where  joint  and  several  fl^* 

of  h^espass  proved — Election — New  trial — Excessive 

damages. 

tn  an  action  of  trespass  quare  clausum  fregU  against  several  defendants,  a  i^ 
act  of  trespass  was  proved  against  defendant  C«  and  his  co-defendante»  hf  C« 
entering  on  the  lana  with  the  other  defendants,  and  making  a  survey  snd  !■■' 
ning  the  lines,  after  which  several  distinct  trespasses  were  committed  by  ^ 
other  defendants,  in  which,  however^  C.  took  no  part.  Plaintiff  being  reottW 
to  elect)  stated  that  he  would  go  for  the  trespass  of  entering  on  the  liaa  «■ 
running  the  lines,  and  the  consequences  which  would  follow  therefrom ;  sad  ^ 
addressing  the  jury  ho  urged  that  defendant  C.  was  liable  for  the  oecetf  ^ 
consequences  of  his  survey,  and  that  plaintiff's  land  hail  been  damaged  lo  <&• 
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ettent  of  £300.  The  jury  found  a  vordict  for  plaintiff  for  $250.  On  motion 
for  a  new  trial,  the  Court  granted  the  application,  not  being  satisfied  that  the 
jury  had  contined  the  damages  to  the  one  act  of  entering  on  the  land  and 
running  the  lines,  or  that  they  had  not  taken  into  consideration  the  ftVibse- 
quent  acts  of  the  other  defendants  cutting  down  the  wood,  &c.,  imposing, 
however,  on  defendants  terms  of  payment  of  costs. 

Held,  also,  that  plaintiff  by  giving  cvidcnca  of  separate  trespasses  by  some  or 
one  of  defendants  did  not  thereby  abandon  the  joint  trespass  previously  proved 
against  all. 

It  must  be  in  the  Judge's  discretion  whether  he  will  require  plaintiff's  counsel  to 
elect  at  close  of  his  case,  or  at  a  later  period  of  the  trial. 


1879 
Gaunos 

V, 

Chapman*. 


This  was  an  action  of  trespass  qiiare  clausitm  f regit  tried  at 
the  Westmorland  Circuit,  in  January  1878,  before  Allen,  C.  J. 
The  jury  found  a  verdict  for  the  plaintiff  against  all  the  de- 
fendants for  $250  damages,  and  on 

February  8,  1878,  Wm.  J,  Gilbert  moved  for  a  new  trial, 
upon  the  following  grounds:  1.  That  by  the  deed  put  in 
evidence  by  the  plaintiff,  he  and  his  brother  Philip  Gagnon 
were  tenants  in  common,  and  that  both  must  join  in  the  action. 
(Allen,  C.  J.  If  the  plaintiff  is  only  tenant  in  common,  and 
you  prove  others  are  interested,  he  only  recovers  for  his  share 
of  the  damages.)  He  recovered  here  the  total;  the  jury  were 
not  directed  to  sever  the  damages.  2.  Improper  admission  in 
evidence  of  a  deed,  proved  before  a  person  who  did  not  describe 
himself  as  a  Justice  of  the  Peace  in  the  body  of  the  certificate, 
but  had  "  J.  P."  appended  to  his  name,  which  ho  contended  was 
not  sufficient.  3.  Excessive  damages.  4.  That  by  proving  in- 
dividual acts  of  trespass  by  difierent  defendants  plaintiff 
abandoned  the  joint  trespass  by  Chapman  and  his  co-defendants. 
After  coiLsidering,  the  Court  granted  a  rule  nisi ;  All!i:x,  C.  J., 
delivering  the  following  judgment: 

We  think  the  only  grounds  on  which  the  rule  nisi  should  be 
granted  in  this  case,  are :  the  excessive  damages,  and  whether 
the  plaintiff  by  giving  evidence  of  trespass  committed  on  the 
land  by  a  portion  of  the  defendants  after  the  survey  in  May 
1876,  did  not  abandon  the  alleged  act  of  trespass  by  the  defen- 
dant Chapman. 

We  think  there  was  no  misdirection,  nor  improper  admission 

of  evidence.     The  deeds  put  in  evidence,  (even  if  there  was 

any  objection  to  their  proof)  did  not  at  all  affect  the  case,  which 

turned  entirely  on  the  (inestion  of  possession,  the  jury  haying 
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bccti  ptopcrly  told  that  neither  party  had  shewn  any  title  to 
tho  land. 

Neither  docs  any  question  arise  about  a  joint  tenancy  or 
tenAncy  in  common  between  the  plaintiff  and  his  brother, 
Philip  Gdgnoii.  The  case  dependc^d  entirely  on  the  plaintiff 
having  proved  actual  possession  of  tho  land,  upon  which  the 
alleged  trespass  was  committed ;  not  on  his  having  proved  a 
documentary  title  to  it ;  upon  which,  all  question  was  entirely 
excluded  from  the  consideration  of  the  jury. 

On  a  former  day  in  this  term  Lancb*y  shewed  cause,  and 
\Vvi.  t/i  Qilbei^  supported  the  rule. 

Cur.  adv.  vvdt. 

llio  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  We  think  there  should  \yo  a  new  trial  in  this 
case,  on  payment  of  costs. 

We  are  not  satisfied  that  the  jury  have  confined  the  damages 
to  the  trespass  committed  when  the  defendant,  Chapman,  went 
on  the  land  with  the  other  defendants,  and  ran  the  lines  and 
marked  out  the  lots. 

The  plaintiflTs  counsel,  when  called  upon  to  elect  for  which 
of  the  trespasses  pioved  he  would  proceed,  and  on  being  told 
by  the  Chief  Justice  that  the  defendant,  Chapman,  could  not 
be  liable  for  some  of  the  acts  proved,  stated  that  he  intended 
to  go  for  the  trespass  of  entering  on  the  land  and  running  the 
lines,  and  the  consequences  which  ivould  follow  therefrom ;  and 
in  addressing  the  jury,  he  urged  that  the  defendant,  Chapman, 
was  liable  for  the  necessary  consequences  of  his  survey,  and 
that  the  plaintiff's  land  had  been  damaged  to  the  extent  of 
£300. 

Now,  although  the  jury  were  directed  by  the  Chief  Justice 
that  the  defendant,  Chapman,  was  liable  for  the  entry  on  the 
plaintiff^s  land  in  which  he  took  part  (i.  e.  the  survey),  but  not 
for  any  trespass  the  other  defendants  might  have  committed 
either  before  or  after  the  survey,  we  are  not  satisfied  that  the 
jury  have  confined  the  damages  to  that  one  act  of  trespass,  and 
that  they  have  not  taken  into  consideration  tho  subsequent  act 
of  the  other  defendants,  in  cutting  down  the  wood,  and  clearing 
up  and  occupying  the  land,  considering  them  as  the  "necessary 
consequence"  of  Chapman's  survey,  as  claimed  ]>y  the  plaintiiTs 
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counsel.  Wo  can  hardly  suppose  that  tho  jury  would  have 
given  $250  damages  for  the  mere  entry  on  wilderness  land, 
and  marking  out  lots  upon  it,  though  it  was  done  without  any 
justification.  Had  we  been  satisfied  that  tho  damages  were 
given  for  that  act  alone,  we  are  not  prepared  to  say  that  wo 
would  have  been  justified  in  interfering  with  the  verdict  on  the 
ground  of  excess. 

Wo  do  not  think  there  is  anything  in  the  objection  that  tho 
plaintiff,  by  giving  evidence  of  separate  trespasses  by  some  or 
one  of  the  defendants,  abandoned  the  joint  trespass  which  ho 
had  previously  proved  against  all  of  them.  If  this,  per  ae, 
amounted  to  an  abandonment  of  the  joint  trespass,  why  should 
the  plaintiff  be  afterwards  called  upon  to  elect  for  which  tres* 
pass  he  would  proceed  ?  There  would  be  nothing  upon  which 
he  could  make  an  election  in  that  case.  In  Moloney  v.  Pur-* 
Am,*  the  plaintiff  was  allowed  to  elect  between  the  several  acts 
of  trespass  proved.  Wo  think  the  case  of  Ache  v.  Alexander^ 
lays  down  tho  proper  rule  on  this  subject.  It  must  be  in  the 
discretion  of  the  presiding  Judge,  whether  he  will  require  tho 
plaintiff's  counsel  to  make  the  election  at  the  close  of  his  cftse, 
or  at  a  later  period  of  the  trial. 

There  will  be  a  new  trial  on  payment  of  costs,  provided  the 
costs  are  paid  within  forty  days  after  taxation ;  otherwise  the 
rule  will  be  discharged. 

Judgment  accordingly, 
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SMITH  AND  WIFE  v.  WHITE,  Shjirif?,  &c, 

T^-espasii  and  trover — Wf*^re  levy  and  sale  of  wiftji  i>roperi\j 
U7idcr  execution  against  husband,  hut  goods  not  jremoved 
or  touclied — Conversion — Whether  amounts  tq. 

Where  a  sheriff  having  in  his  har  da  an  execution  against  S.  made  a  levy  upon 
goods  1)elonginK  to  the  wife  of  '^.,  and  went  through  the  form  of  a  sale  out 
took  no  possession  of  the  properl v,  which  was  neither  removed  nor  touched  ; 
the  husband  and  wife  afterwartfs  brought  an  action  of  trespass  and  trovef 
i^inst  the  sheriff :  lUUlj  that  aii  tho  soods  were  the  wife's,  the  levy  and  sale 
<1|(1  not  aflfect  her  property,  and  as  they  were  neither  removed  nor  touched, 
there  waa  neither  trespass  nor  conversion. 

This  was  an  action  of  trespass  and  trover  brought  against  the 
defendant,  Sheriff  of  Sunbuiy,  for  seizing  and  selling  goods, 
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the  property  of  the  female  plaintiff.  The  sale  was  made  under 
an  execution  of  one  Sterlinfj  against  the  husband.  The  4th 
plea  alleged  that  the  goods  were  levied  upon  by  the  defendant 
under  an  execution  against  the  husband,  and  were  sold  by  him 
as  Sheriff  of  the  County  of  Sunbury,  with  the  consent,  assent, 
and  approval  of  the  plaintiffs,  under  and  by  virtue  of  such 
execution. 

In  support  of  this  plea  it  was  proved  on  the  trial,  which 
took  place  before  Mr.  Justice  Fisher  at  the  Sunbury  Circuit, 
that  the  sheriff  had  included  in  his  memorandum  of  levy  the 
property  of  the  female  plaintiff,  but  had  not  actually  taken  any 
possession  of  the  property,  and  that  on  the  day  appointed  for 
the  sale  the  husband  had  made  an  arrangement  with  the  judg- 
ment creditor  for  the  debt,  but  the  sheriff  having  other  execu- 
tions in  his  hands  against  the  husband,  the  latter,  fearing  that 
such  other  execution  creditors  would  seize  and  sell  the  property, 
hafl  requested  the  defendant  to  make  a  sale  under  Sterlings 
execution  in  his  hands.  Defendant  accordingly  made  a  sale, 
and  the  property  was  purchased  in  by  relatives  of  the  female 
plaintiff.  The  sheriff  took  no  possession  of  the  propeiiy,  and 
did  not  interfere  with  it  in  any  way,  beyond  the  mere  act  of 
making  a  levy  and  selling.  It  was  shewn  that  after  the  sale 
had  taken  place  the  female  plaintiff  ratified  what  had  been 
done.  It  being  objected  that  this  evidence  did  not  support  the 
fourth  plea,  the  defendant's  counsel,  at  the  trial,  applied  to 
amend  according  to  the  facts  proved.  The  learned  Judge  re^ 
fused  to  allow  the  amendment,  but  left  to  the  jurj'^  to  find 
whether  the  wife  subsequently  ratified  the  sale,  and  they 
answered  in  the  affirmative.  The  learned  Judge  directed  the 
jury  that  the  levy  and  sale  amounted  to  a  convei-sion.  Verdict 
for  plaintiffs, 

A  rule  nisi  for  a  new  trial  having  been  obtained, 

(7,  H,  B,  Fisher  shewed  cause.  There  is  evidence  of  a  tres- 
pass and  also  a  conversion.  The  4th  plea  admiU  a  trespass 
and  conversion,  and  does  not  sufficiently  avoid  it — in  fact,  the 
plea  is  no  answer  to  the  action. 

Fraser,  A,  G.,  contra.  The  sale  by  the  sheriff  could  not 
operate  to  transfer  the  property  of  the  fem^l^j  plaintiff;  it 
gould  onljr  so  operate  as  against  the  property  of  t^e  d^t^udant 
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in  the  execution.  The  property  having  never  been  out  of  the 
possession  of  the  female  plaintiff  trespass  will  not  lie,  and 
the  sale  neither  passed  any  property  nor  created  a  conversion. 
The  sale  was  made  at  the  husband's  instance,  and  for  his  bene- 
fit,  and  the  subsequent  assent  of  the  wife  thereto  had  relation 
hack  and  fully  sustained  the  4th  plea. 

Allen,  C.  J.  I  think  there  cannot  be  a  doubt  about  this 
ease.  The  sale  was  made  but  nominally,  and  as  a  matter  of 
fonn,  and  the  property  was  never  removed  from  the  possession 
of  the  plaintiffs,  or  touched ;  the  sole  use  of  it  was  for  the 
benefit  of  Mrs.  Smith  and  her  husband.  Her  assent  given 
afterwards  relates  back,  and  makes  out  the  4th  plea,  even 
technically  speaking.  There  was  neither  trespass  nor  con- 
version. 

Weldon,  J.,  concurred. 

Wetmore,  J.  I  agree  with  the  learned  Chief  Justice.  There 
was  no  act  of  trespass  or  conversion.  If  the  property  belonged 
to  the  wife,  it  could  not  be  affected  by  the  mere  levy  and  sale. 

Duff,  J.,  concurred. 

Fisher,  J.  I  thought  there  was  evidence  of  conversion  and 
yet  believe  so.     The  sheriff  dealt  with  the  property. 

Rule  absolute  for  new  trial. 
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ARMSTRONG  v.  THE  GRAND  TRUNK  RAILWAY 
COMPANY. 

Carrier — Fonvarding  by  Company  beyond  their  line  of  rail- 
vxiy — Whether  tliey  in  such  case  stand  in  position  of 
common  carriers — Destruction  of  goods  by 
fire — Conditions — Notice  of 

Defendants  own  a  line  of  railway  between  Montreal  and  Portland,  Maine. 
One  B.  forwarded  from  Montreal  by  their  line  some  cases  of  goods  addressed  to 
plaintiff  at  8t.  John,  N.  B.  The  goods  belonged  to  nlaintiff,  having  been 
IMirchascd  for  him  by  B.  The  Company's  receipt  statea  that  the  ^oods  were 
to  be  sent  snbject  to  certain  conditions  on  the  back,  which  provided  (inter 
f^)  that  the  company  should  not  be  responsible  for  damages  occasioned  by 
<lelays  from  storms,  accidents,  over  pressure  of  freight,  or  unavoidable  causes, 
or  for  damages  from  the  weather,  fire,  heat,  frost  or  delay  of  perishable  arti- 
cle or  from  civil  commotion — that  all  goods  addressed  to  consignees  at 
points  beyond  the  places  at  which  the  Company  have  stations,  and  respecting 
which  no  directions  to  the  contzary  shall  have  been  receive<l  at  these  stations, 
will  be  forwarded  to  their  destination  by  public  carrier  or  otherwise,  as  op- 
portunity may  offer,  without  any  claim  for  delay  agaijist  tjie  company  for  want 
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;$79  ^f  opportunity  to  forward  them  ;  or  Ihcy  will,  at  the  discretion  of  the  compaopr 

'. — by  whom  they  may  have  been  roceired  be  suffered  to  remain  on  the  company  s 

Ar)(STRo:(u        premises,  or  be  placed  in  shed  or  warehouse,  pendins  communication  with 

^^  consignees,  at  owner's  risk ;  and  that  the  defenduits  will  not  be  responsible  for 

T  If »  P  f»  *  w  T»      •^y  ^^•"  ^^  damage  to  goods  so  sent,  nor  for  any  delay  which  happens  beyond 

TrdnkRajl       ^^^^^  ^®-     ''^®  8ood»  arrived  at  Portland,  the  terminus  of  defendants'  imiU 

WAT  ^^^         ^"^y»  *°*^  ^et^  stored  in  their  warehouse  there,  and  were  destroyed  by  fire 

on  9th  August,  without  any  negligence  on  part  of  defendants.     In  an  sction 

on  the  case  to  recover  damages  for  loss  of  the  goods :  HM^  that  defendants' 

liability  as  common  carriers  ended  at  Portland  ;  and  that  the  agreement  to 

forward  the  goods  to  their  destination  as  opportunity  might  offer,  did  not 

render  them  subject  to  the  common  law  liabiuty  of  carriers. 

Where  plaintiff's  agent  had  the  means  of  knowledge  of  conditions  endorsed  on 

a  way  bill,  plaintiff  is  bound  by  them. 
A  carrier  clearly  has  a  right  to  stipulate  against  a  liability  for  lops  by  accident 

This  was  an  action  on  the  case  against  the  defendants,  as 
common  camel's,  for  the  loss  of  two  cases  of  merchandize  be- 
longing to  the  plaintiflf.  The  following  are  the  facts  as  stated 
by  the  learned  Chief  Justice  in  delivering  the  judgment  of  the 
Court,  which,  for  convenience,  are  stated  here. 

The  plaintiff  purchased  the  goods  through  his  agent,  Duncan 
Bell,  by  whom  they  were  delivered  to  the  defendants  at  Mon- 
treal, on  the  2Gth  July,  1873,  and  who  received  a  bill  of  lading 
from  the  defendants,  in  the  following  words  : 

"  Special  Notice. — The  Company  will  not  bo  responsible  for  any 
goods  missent,  unless  they  are  consigned  to  a  station  on  their  railway. 
Hates  and  weights  entered  on  receipts  or  shipping  bills,  will  not  b© 
acknowledged.  All  goods  going  to  or  from  the  United  States  will  be 
subject  to  customs'  charges,  <fec. 

"  Grand  Trunk  Railway,  Montreal  Station,  Jxaly  26th,  1873,— 
Received  from  Duncan  Bell,  the  undermentioned  property,  in  appar^ 
ent  good  order,  addressed  to  John  Armstrong,  St.  John,  N.  B„  to  be 
sent  by  the  Grand  Tinink  Railway  Company  of  Canada,  subject  to  the 
terms  and  conditions  stated  above  and  upon  the  other  side,  and  agreed 
to  by  this  shipping  note  delivered  to  the  company  at  the  time  of  giving 
the  receipt  therefor." 

[Then  followed  the  description  and  marks  of  the  goods.]    , 
The  conditions  refeiTed  to,  printed  on  the  back  of  the  bill 
of  lading,  so  far  as  they  relate  to  this  cause,  were  as  follows:— 

"  General  Notices  and  Conditions  op  Carriage. — It  is  imder- 
stood  and  agreed  that  the  Grand  Trunk  Railway  will  not  be  respon- 
sible. *  *  *  (3)  For  damages  occasioned  by  delays  from  stonns, 
^cideiits^   over  pressure   of  freight,  or  iinavpijable    causes,  or  for 


Digiti 


ized  by  Google 


HILAllV  TERM,  XLII.  VlCT.  447 

damages  from  the  weather,  fire,  heat,  frost  or  delay  of  ])erishable         1870 

articles,  or  from  civil  commotion."  Armstrino 

(10).  "  That  all  goods  addressed  to  consignees  at  points  beyond  the  v. 

places  at  which  the  company  have  stations  and  respecting  which  no  trdnk^Uii^ 
directions  to  the  contrary  shall  have  been  received  at  these  stations,  way  Co 
will  be  forwarded  to  their  destination  by  public  carrier  or  otherwise, 
as  opportunity  may  offer,  without  any  claim  for  delay  against  the 
comjiany  for  want  of  opportunity  to  forward  them ;  or,  they  will,  at 
the  discretion  of  the  company  by  whom  they  may  have  been  received, 
be  suffered  to  remain  on  the  company's  premises,  or  be  placed  in  shed 
or  warehouse  (if  there  be  convenience  for  receiving  the  same)  pending 
communication  "svith  the  consignees,  at  the  risk  of  the  owners,  for  any 
damage  arising  from  any  cause  whatever.  But  that  the  delivery  of 
the  goods  by  the  company  will  be  considered  as  complete,  and  the 
responsibility  of  the  company  will  be  considered  to  have  ceaseil  when 
such  carriers  shall  have  received  notice  that  the  company  is  prepared 
to  deliver  to  them  the  goods  for  further  conveyance.  And  it  is  ex- 
pressly agreed  that  this  company  shall  not  bo  responsible  for  any  loss, 
damage  or  detention  that  may  happen  to  goods  so  sent  by  them,  if 
such  loss,  damage  or  detention  occur  after  the  said  notice,  or  beyond 
their  said  limits.  That  all  property  contracted  for  at  a  through  rate 
or  otherwise,  to  or  from  places  beyond  the  line  of  the  Grand  Trunk 
Kail  way,  if  shippfnl  by  water  shall,  while  not  on  the  company's  rail- 
way, or  in  their  shed  or  warehouses,  be  entirely  at  the  owner's  risk. 
And  in  case  of  loss  or  damage  to  any  goods  for  which  this  company, 
or  connecting  lines  may  be  liable,  it  is  agreed  and  underatood  that 
they  shall  have  the  benefit  of  any  insurance  effected  by  or  for  account 
of  the  owner  of  the  said  goods,  before  any  demand  shall  bo  made." 

The  goods  were  sent  from  Montreal  by  the  defendants*  rail- 
way to  Portland,  Maine,  the  terminus  of  the  railway,  and  were 
stored  in  their  warehouse  there,  and  were  destroyed  by  fire  on 
the  9th  August,  when  a  considerable  part  of  Portland  was 
burnt.  The  fire  occurred  without  any  negligence  on  the  part 
of  the  defendants.  It  did  not  appear  when  these  goods 
reached  Portland,  but  it .  was  proved  that  goods  received  at 
Monti*eaI  on  the  29th  July,  would  arrive  in  Portland  about  the 
4feh  or  5th  August,  in  ordinaiy  course  by  freight  train ;  and 
that  goods  sent  from  Montreal  by  that  line,  and  thence  to  St 
John  hy  steamboat,  did  not  generally  reach  St  John  in  less 
than  a  fortnight.     Freiglit  arriving  at  Portland  by  the  Grand 
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1^79^        Trunk  Railway  was  generally  forwarded  to  St.  John  by  the 
Abmstrono    boats  of  the  International  Steamboat  Company.     It  was  stated 
''•  that  in  1873,  there  was  a  written  agreement  between  that 

TijunkRail-  company  and  the  defendants  respecting  the  carriage  of  freight, 
WAY  Co.  i^Qt  the  agreement  was  not  proved.  The  boats  of  the  Interna- 
tional Steamboat  Co.  ran  three  times  a  week,  between  Portland 
and  St.  John,  and  in  August  1873,  were  carrying  a  good  deal  of 
freight,  being  sometimes  crowded  with  it.  Some  correspon- 
dence took  place  after  the  fire,  between  the  plaintiff  and  the 
defendants*  Freight  Agent,  in  which  the  latter  stated  that  the 
Company  would  pay  for  the  goods  if  they  were  not  insured,  of 
which  there  was  no  evidence. 

At  the  close  of  the  plaintiffs  case  it  was  agreed  that  a 
verdict  should  be  entered  for  the  plaintiff  for  the  value  of  the 
goods,  subject  to  leave  to  the  defendants  to  move  to  enter  a 
nonsuit,  and  that  the  following  questions  should  be  left  to  the 
jury:— 

1.  Were  the  defendants  guilty  of  negligence  in  not  forward- 
ing the  goods  to  the  plaintiff  at  St  John  before  the  fire,  on  the 
9th  August  ? 

2.  Were  the  conditions  of  the  way-bill  brought  to  the 
knowledge  of  Duncan  Bell  by  the  defendants  ? 

3.  Did  the  defendants,  by  their  agent  Stephenson,  with  full 
knowledge  of  the  facts,  promise  after  the  fire  to  pay  the  plaintiff 
for  the  goods  ? 

The  jury  answered  the  first  and  third  questions  in  the 
affirmative,  and  the  second  in  the  negative. 

The  plaintiff  having  obtained  a  verdict,  a  rule  nisi  was 
afterwards  granted  for  entering  a  nonsuit,  pursuant  to  leave 
reserved. 

In  a  former  term  S.  R  Thomson,  Q.  (7.,  and  Weldon,  Q.  C 
shew^ed  cause. 

A  point  was  made  in  this  case  by  his  Honor  as  to  the  insur- 
ance, that  there  was  no  evidence  that  the  plaintiff  had  not 
insured.     It  was  not  open  to  the  learned  judge  to  raise  this. 

The  defendants'  counsel  relied  upon  the  third  condition,  and 
stated  that  defendants  were  not  liable  for  fire,  &c.  It  will  he 
arg\icd  that  this  excludes  liability  in  case  of  fire  in  any  case. 
We  say  it  only  excludes  in  reasonable  cases. 
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iTie  breach  .is  that  they  did  not  carry  th^  goods  promptly,        ^879 
but  stored  them  whereby  they  were  burned  by  this  accidental  Armstrong 
fire.    They  have  undertaken  to  forward  as  quickly  as  possible  ;  ^' 

the  jury  have  found  that  the  Company  were  guilty  of  negli-  trunkIUil- 
gence  in  not  forwarding  sooner.  way  Co. 

By  the  10th  section  goods  are  to  be  forwarded  as  the  oppor- 
tunity occurs.  This  shews  the  company  knew  they  might  be 
liable.  Harris  v.  The  Great  Western  Raihvay  Co,,*  is  relied  on 
by  the  defendants ;  but  as  against  this  case  we  have  Parker  v. 
The  South  Easteim  Railway  Co.*  See  also  Henderson  v.  Steven- 
9on*  The  company  must  bring  notice  of  the  conditions  home  to 
the  plaintiff.  (Allen,  C.  J.  Must  they  keep  a  man  to  tell  the 
party  forwarding  before  they  can  limit  the  liability  ?)  I  think 
they  must.  But  if  we  are  wrong  in  all  this,  then  we  say  the 
condition  is  void,  because  unreasonable :  The  Nexv  Jersey  Steam 
Navigaiion  Company  v.  Merchants'  Bank  of  Boston.* 

This  case,  therefore,  presents  itself  und^r  two  aspects — 

(1.)  Whether  the  goods  were  carried  subject  to  conditions  ? 
(2.)  Whether  within  the  conditions  at  all,  not  being  brought 
home  to  Bell,  the  shipper  ? 

Now,  first,  with  regard  to  the  conditions,  there  are  two  kinds 
of  canying — one  beyond  their  limits,  the  other  to  the  end 
of  their  line.  If  there  is  not  an  obligation  to  forward  in  the 
former,  there  is  the  obligation  that  they  should  give  notice  to 
the  consignees,  but  this  is  not  so  strong  as  their  express  con- 
tract to  carry  to  St.  John.  In  one  case  they  are  required  to 
carry  to  Portland ;  in  the  other  to  St.  John.  In  the  former 
case,  they  should  have  given  plaintiff  notice ;  in  the  latter,  they 
must  carry  them  right  through. 

The  lOth  section  of  notices  on  the  bill  of  lading,  about  car- 
Ting  goods  beyond  the  end  of  their  line  and  forwarding  as 
opportunity  offers,  can  only  mean  where  they  agree  to  carry  to 
the  end  of  their  line,  and  not  where  they  agree  to  carry  the 
goods  through  and  have  got  the  pay  for  it.  (Duff,  J.  The 
contract  in  one  case  is  to  start  them  again  on  their  way.)  Yes. 
These  conditions  should  be  construed  most  strictly,  because 
Aese  lines  and  the  ocean  steamers  do  try  their  best  to  get  rid 
of  their  liability. 


*  L  R.  1  Q.  B.  Div.  515.  «  L.  R.  1  C.  P.  D.  618. 

'  L.  R.  2  H.  L.,  Sc.  470.  *  16  Curtis  722. 
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iST9  The  Grand  Trunk  had  the  right  to  forward  the  goods  by 

Aristrono    whatever  route  they  worked,  and  the  plaintiff  could  not  have 

».  conti'olled  them  in  this.    Therefore,  they  had  not  carried  to  the 

^'rdn^Rail^  destination  within  the  meaning  of  the  section. 

WAY  Co.  By  the  Railway  Act,  31  Vic,  c.  G8  (Statutes  of  Canada)  s.  20, 

sub-sec.  4,  as  amended  by  the  Act  34  Vic,  c  43,  s.  5,  Railway 

Companies  established  thereunder  cannot  be  relieved  by  any 

notice,  condition  or  declaration  in  case  of  any  negligence  or 

omission  of   the  company  or  its  servants.     These  provisions 

would  be  applicable  in  principle  to  this  company ;  and  this 

legislation  shews  the  tendency,  which  is  prevalent  in  England 

as  well  as  here,  to  cut  down  the  limitation  of  these  notices. 

On   these  grounds,  we  contend  that  the  10th  section  is  not 

applicable. 

Now,  as  to  the  3rd  section,  which  speaks  of  "  storms,  over- 
burden of  freight  and  unavoidable  causes."  The  moment  they 
depart  from  their  contract,  their  liability  as  common  carriers 
revives.  In  this  connection  we  cite  Hales  v.  London  and  Xorth 
Westell  Railivay  Co}  No  reason  was  given  why  the  goods 
remained  in  Portland  from  the  31st  July  to  the  9th  of  August 
^  This  was  unreasonable  delay;  and  if  our  construction  of  the 
10th  section  is  correct,  there  was  negligence  from  which  they 
are  not  relieved.  Leishman  v.  Tlie  London,  Brighton  and  SaiiA 
Coast  Railway  Co}  is  an  authority  to  shew  that  the  question 
whether  this  delay  amounted  to  negligence  should  have  been 
left  to  the  jury  as  it  was;  and  there  was  evidence  to  support 
their  finding.  The  defendants  say  our  goods  were  burned  at 
Portland.  We  go  behind  that  and  say  "you  broke  your  ex- 
tract ;  you  did  not  forward  in  time ;  but  for  your  delay  they 
would  not  be  burned." 

TJie  Metropolitan  Railroad  Co.  v.  Jaclcson}  relied  on  by  the 
other  side,  does  in  fact  decide  that  the  Judge  must  detennine 
whether  there  is  reasonable  evidence  of  negligence  to  go  to  the 
jury,  and  the  jury  must  say  who  are  to  be  believed.  (AlleKi 
C.  J.  That  is  no  new  point.  The  Judge  says  whether  there  b 
reasonable  evidence  to  go  to  the  jury.)  The  Judge  says  whether 
there  aro  facts  from  which  negligendSjnay  be  inferred,  and  tiie 


>  4  B.  &  S.  6G.  «  19  \V.  R.  Ex.  p.  106.         »  L.  R.  2  App.  Gases,  1«. 
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jury  from  which  negligence  niicst  be  inferred.     In  this  case  the        l*'^ 
Judge  could  not  have  withdrawn  the  evidence  of  negligence   Armstrong 
from  the  jury.     There  was  delay,  which  was  unexplained.  ^' 

Next,  as  to  whether  Mr.  Bell  knew  of  these  notices.     Hen-  trunk  RaiL' 
der8<m  v.  Stevenson  *  is  ver}*^  different  from  this  case,  and  the  ^^^  ^®' 
tendency  of   subsequent  decisions  is  to  enlarge  the  doctrine 
there  laid  down. 

Harris  v.  Great  Western  Railway  Co^  is  a  case  of  an  action 
against  the  company  as  a  warehouseman  and  not  as  a  carrier ; 
there  was  no  common  law  liability.  Parker  v.  SovUh  East- 
ern Baiiivay  iJo,,  previously  cited,  shews  that  mere  notice  not 
hrought  home  to  a  party,  is  not  sufficient.  (Weldon,  J.  In 
this  case  this  was  the  ordinary  bill  of  lading  of  the  company, 
and  shippers  ought  to  know  of  them.)  In  Cohen  v.  The  South  Fasl- 
em  Railway  Co,,^  Baron  Bramwell,  on  page  221,  distinguishes 
Stewart  v.  London  and  North  Western  Railway  Co,  This  case 
came  up  on  appeal,  and  Brett,  J.,  says  he  did  not  agree  with 
Stewart  v.  London  and  South  Eastei^n  Railway  Co.  (Duff,  J. 
Now  what  would  you  say  would  bo  a  sufficient  notice  ?)  They 
should  prove  our  knowledge.  (Allen,  C.  J.  They  would,  you 
say,  have  to  prove,  by  some  one,  that  saw  him  read  it,  or  a 
clerk  called  his  attention  to  it.  Such  a  proposition  is  to  me 
simply  outi-ageous.  Duff,  J.  Practically  you  prevent  any 
limitation.) 

The  company  are  bound  to  carry;  they  cannot  cut  down 
their  liability  without  direct  notice.  The  Michigan  Soutliem 
and  Nortlieim  Indiana  Raikvay  Co.  v.  Heaton*  shews  that 
while  by  a  bill  of  lading  a  carrier  may  relieve  himself  from  loss 
by  fire,  he  cannot  where  there  is  negligence  on  his  part.  They 
cited  also  Steinweg  v.  Erie  Railway  f"  Empire  Transportation 
Co.  V.  Wamsutta  Oil  Co.f  Cotton  v.  Cleaveland  and  Pittsburg 
RfiUroad  Co. ;'  Pemberton  Co.  v.  Netu  York  Centml  Railway  Co.^ 

Tuck,  Q,  a,  contra. 

There  was  really  no  evidence  of  negligence  to  leave  to  the 
jury.   My  propositions  are  these :   That  at  the  conclusion  of  the 

*  L.  R.  2  H.  L.  Sc.  470.  «  L.  R.  1  Q.  B.  Div.  615. 

*  L.  R.  1  Ex.  Div.  217.  *  10  Amcr.  Rep.  S9. 

*  3  Amer.  R«p.  673.  •  3  Amer.  Rep.  516. 
'  5  Amer.  Rep.  424.  *•  104  Mass.  144. 


Digiti 


ized  by  Google 


452  CASES   IN   THE  SUPREME  COURT, 

1879         plain tifFs  case  there  was  no  evidence  to  leave  to  the  jury,  and 

ABM8TR0NO    thc  finding  is  immaterial.     (Allen,  C.  J.     If  you  are  right  in 

V-  this,  that  if  you  had  pressed  you  would  have  had  a  nonsuit, 

^kunkRail^  you  are  entitled  to  it  now.     Wetmore,  J.     If  there  was  no 

WAY  Co.        evidence,  the  finding  does  not  amount  to  anything.     Weldon,  J. 

It  is  open  to  you  to  shew  there  was  no  evidence  to  go  to  the 

jury.) 

Regarding  Stevenson's  promise  that  if  neither  Bell  nor  Arm- 
strong were  insured  the  company  would  pay,  they  never  shewed 
Armstrong  was  not  insured ;  but  suppose  he  did  promise,  he 
was  only  the  freight  agent,  and  it  was  a  nudum  jiactuviL 
See  Lombard  v.  Winslcnu,^  Even  if  he  had  the  authority,  it 
wa.s  a  naked  promise  and  not  binding :  Kennedy  v.  Broun,' 

Now,  as  to  the  .*Jrd  exemptioij,  that  the  company  arc  not 
liable  for  damage  caused  by  fire.  Can  this  be  called  being 
hedged  in  by  unreasonable  restriction  ?  Was  it  ever  contended 
this  is  unreasonable  ?  (Allen,  C.  J.  Parliament  thought  this 
reasonable  any  way.)  If  ever  there  was  a  reasonable  condition, 
this  is  one.  But  whether  reasonable  or  not,  it  is  one  of  the 
conditions.  Bell  docs  not  say  lie  never  saw  the  conditions.  My 
friends  were  very  careful  not  to  ask  this.  He  never  pretended 
he  had  no  knowledge,  and  the  counsel  want  the  Court  to  go  ta 
the  absurd  length  of  proving  that  Mr.  Bell  had  notice.  (Allen^ 
C.  J.  I  think  a  man  would  be  more  likely  to  know  the  condi- 
tion of  a  bill  of  lading  than  of  a  railway  ticket.  Would  any 
man  take  one  without  reading  it  ?  Weldon,  J.  Bell  would 
not.)  Parker  v.  South  Easteim  Railway  Co.^  is  reversed  in  LR., 
2  C.  P.  D.  416.  The  language  of  Lord  Justice  Bramwell  in  that 
case  is  in  accord  with  what  your  Honors  have  said  during  this 
argument.  Hari^  v.  The  Great  Western  RaUvxiy  Co*  shews 
that  the  tendency  is  to  restrict.  In  Henderson  v.  Stevenson^ 
there  was  no  reference  on  the  face  of  the  ticket  to  the  back. 
See  VanToU  v.  South  Eastern  Railway  Co.;^  Lewis  v.  McKee;* 
The  York,  Newcastle  and  Berwick  Railivay  Co,  v.  Crisp ;'  Stew- 
art  V.  London  and  North  Western  Railway  Co.;^  Young  v. 
South  Eastern  Railway  CoJ*    These  are  the  cases  on  the  ques- 

*  1  Kerr,  327.  M3  C.  B.,  N.  S.  677. 

*  L.  R.  1  C.  P.  D.  618.  *  L.  R.  1  Q.  B.  Div.  615,  522,  52S. 

*  12  C.  B.,  N.  S.  76.  •  L.  R,  4  Ex.  58. 

T  14  C.  B.  527.  •  3  H.  &  C.  135.  »  L.  K.  4  Q.  B.  539. 
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tion  of  want  of  notice,  and  if  my  learned  friends  had  nothing         1^79 
else  to  rely  upon,  they  must  be  out  of  Court.     It  would  be   Armstkomo 
monstrous  to  say  plaintiff  had  no  knowledge  of  these  conditions.  *• 

Now  as  to  negligence — Mr.  Weldon  argued  as  though  the  trunkRail^ 
Grand  Trunk  Railway  had  agreed  to  carry  these  goods  to  Saint  way  Co. 
John,  and  were  paid  their  freight.  They  don't  undertake  any- 
thing of  the  kind.  They  say  "where  goods  go  beyond  our  hne  we 
will  send  by  the  first  conveyance."  Portland  was  the  terminus. 
When  goods  got  there  they  were  at  the  end,  and  by  the  terms 
of  the  contract  they  say  they  will  warehouse  them  and  send 
them  by  the  first  conveyance  unless  given  directions  to  the 
contrary.  But  suppose  the  contract  was  to  carry  to  Saint  John, 
I  say  that  the  evidence  does  not  shew  any  negligence. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by  Allen,  C. 
J.,  who,  after  stating  the  facts  as  given  above,  continued : — 

The  first  question  which  arises  is,  when  did  the  defendants 
liability  as  common  earners  end  ?     Did  it  continue  until  the 
goods  arrived  at  St  John,  or  did  it  end  at  Portland — the  ter- 
minus of  their  line  of  railway  ?     And  did  the  defendants  con- 
tract to  carry  the  goods  from  Montreal  to  St  John  ?     We  think 
their  liability  as  carriers  ended  at  Portland,  and  if  they  incurred 
any  liability  after  the  arrival  of  the  goods  there,  it  must  be  in 
some  other  character  than  that  of  common  carriers.     Prima 
fade,   the   defendants    were    only   common   carriers   between 
Montreal  and  Portland,  and  their  liability,  as  carriei-Sj  for  the 
safety  of  the  goods  would  cease  when  they  arrived  there,  unless 
it  was  shewn  that  they  became  carriers  beyond  that  and  did 
not  limit  their  responsibility  to  the  transit  between  Montreal 
and  Portland.     There  is  no  evidence  that  they  undertook  to 
carry  the  goods  beyond  Portland,  unless  an  obligation  arises 
from  the  way-bill  or  receipt  which    was   signed  when  they 
received  the  goods ;  and  we  think  it  is  very  clear  from  the 
language  of  the  10th  condition  that  they  intended  to  assume  a 
different  character  in  respect  to  their  dealings  with  the  goods 
after  their  arrival  at  Portland — from  that  in  which  they  stood 
before.     They  undertake  that  the  goods  shall  be  forwarded  to 
their  destination  by  public  carrier,  or  otherwise  as  ojyportunity 
jnay  offer,  and  stipulate  that  they  will  not  be  responsible  for 
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1879        any  loss  or  damage  to  goods  so  sent,  nor  for  any  delay  which 
Armstrong  happens  beyond  their  line.    In  Garside  v.  Tke  Trent  and  Mers- 
^'  ey  Navigation  Comjyany,^  the  defendants  were  carriers  between 

TRUNK^Aa-  Stockport  and  Manchester ;  they  received  goods  directed  to  the 
WAY  Co.  plaintiff  at  Stockport,  which  they  carried  safely  to  Manchester, 
and  put  into  their  warehouse  there,  where  they  were  accident- 
ally destroyed  by  fire  that  night,  and  before  any  carriers  came 
from  Stockport,  to  whom  they  could  be  delivered.  It  appeared 
that  according  to  the  course  of  business,  when  goods  were  sent 
from  Stockport  to  go  beyond  Manchester,  if  any  carrier  to  their 
place  of  destination  was  at  Manchester  ready  to  receive  them, 
they  were  delivered  to  him,  on  payment  of  the  carriage  to 
Manchester;  but  if  not,  the  defendants  kept  them  in  their  ware- 
house till  a  carrier  arrived.  It  was  held  that  the  defendants 
had  the  goods  as  warehousemen  and  not  as  carriers,  and  there- 
fore were  not  liable  for  their  loss.  In  Muscharap  v.  The  Lan- 
caster and  Preston  Railway  Company*,  the  defendants  were 
common  carriei*s  between  Lancaster  and  Preston :  at  the  latter 
place,  their  line  joined  the  North  Union  Railway.  They  re- 
ceived a  box  from  the  plaintiff  to  be  carried  to  a  place  beyond 
Preston :  it  arrived  safely  at  Preston,  but  was  lost  after  bebg 
sent  from  thence  by  the  North  Union  Railway.  On  these 
facts,  the  judge  directed  the  jury  that  where  a  common  carrier 
took  into  his  care  a  parcel  directed  to  a  particular  place,  and 
did  not,  by  positive  agreement,  limit  his  responsibility  to  a  part 
only  of  the  distance;  that  was  privui  facie  evidence  of  an 
undertaking  on  his  part  to  carry  the  parcel  to  the  place  to 
which  it  was  directed ;  and  that  the  same  rule  applied  though 
the  place  was  beyond  the  limits  within  which  he  in  general 
professed  to  carry  on  his  business  of  a  carrier.  This  ruling  was 
held  by  the  Court  of  Exchequer  to  be  correct.  The  same  prin- 
ciple was  affirmed  in  Watson  v.  The  Ambergate  Railway  Com- 
pany,^ where  the  defendants  received  a  parcel  to  be  conveyed 
to  Cardiff — their  line  only  extending  to  Nottingham — and  they 
were  held  answerable  for  its  loss,  though  it  happened  beyond 
their  own  line.  So,  also,  in  ScottJiom  v.  South  Staffordshirt 
Railway  Company*    But  in  neither  of  these  cases  was  there 


*  4  T.  R.  581.  '  8  M.  &  W.  421. 

»  15  Jar.  448,  ♦  8  Ex,  34L 
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&hything  to  shew  that  the  Railway  Company  intended  to  limit        1879 
its  responsibility  to  the  terminus  of  its  own  railway,  which,  it  ^lisTRosa 
was  admitted,  might  have  been  done.     In  that  respect  there-  v. 

fore,  they  are,  in  our  opinion,  distinguishable  from  the  present  trunkIuii!? 
case.  WAY  Co. 

The  case  of  Collins  v.  The  Bristol  and  Exeter  Bailway  Coin- 
pany,^  more  nearly  resembles  the  present  case, — and  unless  it 
can  be   distinguished,   would   certainly   seem  to  support  the 
plamtiff  8  contention  that  the  defendants  in  this  ca.se  undertook 
to  carry  the  goods  to  St.  John.     In  that  case,  the  plaintiff  de- 
livered goods  to  the  Great  Western  Railway  Company  at  Bath, 
one  of  their  stations,  to  be  conveyed  to  Torquay.     He  signed  a 
receipt  note  headed   "  The  Great  Western  Railway  Company — 
Received  the  undermentioned  goods,  on  the  conditions  stated  on 
the  other  side,  to  be  sent  to  Torquay  station  and  delivered  to 
the  plaintiff  or  his  agent."     One  of  the  conditions  was,  that  the 
company  would  not  be  answerable  for  loss  or  damage  by  fire. 
Another  condition  stated  that  the  company  would  not  be  res- 
ponsible for  loas  or  damage  to  goods  beyond  the  limits  of  their 
railway ;  and  (in  terms  very  similar  to  the  10th  condition  here) 
that  goods  addressed  to  consignees   beyond   the  limits  of  the 
Company's  Railway,  and  respecting  which  no  directions  to  the 
contrary  should  have  been  received,  would   be  forwarded  to 
their  destination  by  public  carrier,  or  otherwise  as  opportunity 
might  offer.     That  the  charges  of  such  carrier  would  be  added 
.to  those  of  the  company ;  and  the  delivery  of  the  goods  by  the 
company  would  be  considered  as  completed  and  their  responsi- 
bility cease,  when  the  earners  received  the  goods  for  further 
conveyance.     The  Great  Western  Railway  line  ended  at  Bristol, 
and  the  defendants'  line  began  there,  and  extended  to  Exeter, 
where  it  was  joined  by  the  line  of  the  South  Devon  Railway, 
which  ran  to  Torquay.     The  goods  were  conveyed  to  Bristol  by 
the  Great  Western  Railway  and  taken  on  in  the  same  truck  to 
Exeter,  where  they  were  accidentally  destroyed  by  fire.     The 
Court  of  Exchequer  held  that  there  was  one  contract  with  the 
Great  Western  Railway  Company  for  the  conveyance  of  the 
goods  from  Bath  to  Torquay,  subject  to  the  conditions  in  the 
receipt  note,  and  consequently  that  they  were  not  responsible, 


>  U  Exch.  790. 
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1879        feeing  protected  by  the  condition  against  loss  by  fire.    This 
Armstroko   decision  was  reversed  in  the  Exchequer  Chamber  (I  H.  &  N. 
^'  517)   consisting  of  eight   judges,  who  held  that  the  Great 

Trunk  liAiL^  Western  Railway  Company  were  not  carriers  beyond  their  line, 
WAY  Co.  and  that  they  were  discharged  by  forwarding  the  goods  to  be 
carried  by  the  defendants,  who  received  them  as  common  car- 
riers, and  were  liable  for  their  loss — ^the  clause  of  exemption 
against  responsibility  for  loss  by  fire,  not  applying  to  them. 
From  this  judgment  there  was  an  appeal  to  the  House  of  Lords 
— see  Bi^tol  and  Exeter  Baihvay  Company  v.  Collins,^  where 
the  original  judgment  in  the  Court  of  Exchequer  was  aflSrmed 
on  the  ground  that  the  contract  was  with  the  Great  Western 
Railway  Company  alone,  and  that  the  Bristol  and  Exeter  Com- 
pany was  not  liable.  The  judges  who  were  summoned  to  ad- 
vise their  Lordships  differed  in  their  opinions,  and  even  Lord 
Wensleydale  and  Lord  Kingsdown  expressed  some  doubt  about 
the  case.  There  were  several  circumstances  which  appear  to 
have  influenced  the  decision  that  there  was  an  entire  contract 
by  the  Great  Western  Railway  Company  for  the  carriage  of 
the  goods  from  Bath  to  Torquay.  In  the  first  place,  the  goods 
were  sent  on  from  Bristol  in  a  truck  belongiiig  to  that  Com- 
pany, and  a  guard  in  their  service  was  sent  with  them  to 
Exeter.  In  the  next  place  the  charge  for  the  carriage  of  the 
goods  for  the  whole  distance  from  Bath  to  Torquay  was  paid 
to  the  Great  Western  Railway  Company,  and  was  called  "the 
company's  charges."  And  further,  by  the  express  terms  of  the 
receipt  note,  the  goods  were  "  to  be  sent  to  Torquay  station  and 
delivered  to  the  consignee  or  his  agent"  Alderson,  B.,  deliver- 
ing the  judgment  of  the  Court  of  Exchequer,  says :  "  They  con- 
tracted in  express  terms,  on  the  face  of  the  receipt  note  to 
carry  the  goods  from  Bath  to  Torquay."  The  bill  of  lading  in 
the  present  case  says  nothing  about  the  delivery  of  the  goods, 
nor  is  there  any  express  statement  that  they  are  to  be  carried 
by  the  defendants  to  St.  John ;  but  they  are  "  to  be  sent  by  the 
Gmnd  Trunk  Railway  Company,  subject  to  tlve  terms  and  con- 
ditions  stated ;"  which  terms  and  conditions  are,  that  they  will 
l)e  forwarded   from   Portland  to   their  destination   by  public 


*  7  H.  Lords,  C.  194. 
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carrier  or  otherwise,  as  opportunity  may  offer.     It  appears  to  us        ^879 

that  the  condition  indorsed  on  the  bill  of  lading  was  intended   ARBisxRONa 

for  the  express  purpose  of  preventing  the  defendants  f ix)m  beincj  v« 

k  ij  ^     ^.        ,^       J  XI      X  J.'  r    XV  •     r       Tiffi  Grand 

held  as  common  carriers  beyond  the  termination  of   their  Ime  trunkJUil- 

of  railway  ;  that  they  intended  to  limit  their  responsibility  to  ^^^  Co. 
that ;  and  though  they  agreed  to  forward  goods  to  places  beyond 
the  limits  of  their  line  ;  they  stipulated  that  in   so   doing,  they 
would  not  themselves  be  the  carriers,  or  incur  the  liabilities  of 
carriera    Their  arrangement  to  forward  the  goods  "  as  oppor- 
tunity might  offer,"  seems  to  be  a  different  obligation   from 
that  which  the  law  would  impose  on  them  as  common  carriers 
for  the  whole  distance  from  Montreal  to  St.  John.     That  they 
had  a  right  to  enter  into  such  an  agreement  there  can  be  no 
doubt.    Another  distinguishing  circumstance  between  this  case 
and  the  case  of  Collins  v.  The  Bi^tol  and  Exeter  Raihvay  is  that 
there  is  no  evidence  here  of  any  payment  or  agreement  for 
payment  to  the  defendants.     The  payment  of  one  sum  for  the 
carriage  of  goods  to  a  certain  place,  would,  no  doubt,  be  evi- 
dence of  an  understanding  by  the  company  to  carry  to  that 
place  :   WUby  v.  West  Coimivall  Railway  Company.^    There  is 
no  evidence  here  of  the  defendants'  liability  to  carry  the  goods 
to  St.  John,  unless  it  is  to  be  found  in  the  bill  of  lading ;  and 
that  seems  to  us  to  exclude  the  idea  that  in  undertaking  to 
forward  the  goods  from  Portland,  they  wore  discharging  a  part 
of  their  common  law  liability  as  carriers.     The  case  of    Coxon 
V.  Great  Western  Railway  Company*  is  to  the  same  effect  as 
Collins  v.  The  Bristol  and  Exeter  Railway  Company.    -And  in 
Gordon  v.  Great  Western  Railway  Company^  where  it  was 
held  that  there  was  one  entire  contract  to  carry  goods  from 
CSndnnati  to  Thorold,  in  Canada,  though  the  company's  line 
ended  at  Detroit,  the  bill  of  lading  was  headed  "  Contract  for  a 
through  rate"  and  in  the  margin  the  words  " for  Gordon  Mc- 
Kay &  Co.,  Thorold,  Ontario,  via  Detroit  and  Great  Western 
Railway  Company." 

The  Courts  of  the  United  States  hold  that  the  liability  of  a 
Railway  Company  for  goods  received  for  transportation,  is 
P^fM  facie  limited  to  the  transitus  over  their  own  road,  and 

'  2  H.  ft  N.  703.  »  5  H.  &  N.  274.  *  34  U.  Can.  Q.  B.  224. 
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iSTO         that  in  the  absence  of  a  special  contract,  they  are  not  liable  for 

Arbistrono    a  loss  after  the  deliveiy  of  the  goods  to  another  company  to  be 

V.  carried  to  their  place   of  destination  :   Nutting  v.  Connecticut 

tLdn^kIUil^  ^^^'^^'  Railway  Coinimny  ;*  Story  Bail.  s.  538. 

WAY  Co.  It  was  contended,  in  this  case,  that,  admitting  the  meaning 

of  the  conditions  indorsed  on  the  bill  of  lading  to  be  as  we 
have  stated,  there  was  no  evidence  that  these  conditions  were 
brought  to  the  knowledge  of  Bell,  the  plaintiffs  agent,  and  the 
jury  have,  no  doubt,  so  found.    It  is,  perhaps,  difficult  to  recon- 
cile all  the  cases  which  have  arisen  on  the  question  of  the  know- 
ledge of  conditions  printed  on  the  back  of  tickets  or  bills  of 
lading.    In  several  of  them  there  was  direct  evidence  of  ignorance 
of  the  conditions — as  in  Hendersonv,  Stevenson,^  Harris  v.  Great 
Western  Railway   Company^  and  Parker  v.  South  Eastern 
Railway  Company.*    In  the  first  of  these  cases,  there  was  no 
reference  on  the  face  of   the  ticket  to  the  conditions  on  the 
back,  which  distinguished  it  from  the  case  of  Harris  v.  Great 
Westeim  Railway  Company,  as  pointed  out  by  Blackburn,  J. ; 
and  in  Parker  v.  South  Eastern  Railway  Company,  Bramwell, 
L.  J.,  differed  from  the  other  members  of  the  Court,  being  of 
opinion  that  the  plaintiff,  who  knew  that  there  was  something 
printed  on  the  back  of  the  ticket,  was  bound  by  it,  whether  he 
had  read  it  or  not.     And  this  agrees  with  what  is  said  in  Van 
Toll  V.  Tlte  South  Eastern  Raihvay  Company,^  and  Stexvari  v. 
The  London  and  North  Western  Railway  Company^  that  a 
person  must  be  presumed  to  know  what  he  has  the  means  of 
knowing,  whether  he  avails  himself   of   those  means  or  not 
The  bill  of  lading  here  on  its  face  informed  the  plaintiffs  agent 
that  the  defendants  received  the  goods  on  certain  conditions, 
and  it  is  not  open  to  the  plaintiff  now  to  say  that  he  did  not 
know  what  those  conditions  were.     In  Harris  v.  Oreat  Wedem 
Railway  Company  (supra),  Blackburn,  J.,  says :     "  The  ticket 
has  on  the  face  of  it  a  plain  and  unequivocal  reference  to  the 
conditions  printed  on  the  back  of  it,  and  any  person  who  read 
that  reference  could  without  difficulty  look  at  the  back  and  see 
what  those  conditions  were ;  and  that  being  so,  the  question 
comes  to  be  whether  the  plaintiff  is  not  precluded  from  setting 

»  1  Gray  502.  »  L.  R.  2  H.  L.  Sc.  470.  »  L.  li,  1  Q.  B.  Div.  515. 

*  L.  R.  2  C.  P.  Div.  416.  ^  12  C.  B.,  N.  S.  75.  •  3  H.  &  (l  135. 
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up  that  Mr.  Harris,  who  acted  for  him  in  taking  the  ticket,        1S70 

never  looked  at  the  face  of  it,  or  bestowed  a  thought  on  what   AuMATnoNn 

the  conditions  were  ;  in  other  words,  whether  by  depositin<j  the  ^' 

.  ^        I-  r>  The  Grand 

goods  and  taking  the  ticket  he  did  not  so  act  as  to  induce  the  trunk  IIail- 

defendants  to  enter  into  the  contract  with  him  in  the  belief  ^-^^  ^^• 
that  he  had  assented  to  its  terms.  I  think  he  has  so  acted." 
The  same  principle  will  be  found  in  The  York  ami  Berwick 
RaUivay  Company  ,v.  Crisp^  and  Leiois  v.  McKce!^  In  Parker 
V.  The  South  Eastern  Railway  Company*  Mellish,  L.  J.,  admits 
that  there  may  be  cases  where  a  party  would  be  bound  by  the 
contents  of  a  paper  delivered  to  him,  though  he  had  never  read 
it;  and  he  instances  the  case  of  a  person  who  ships  goods  and 
receives  a  bill  of  lading  signed  by  the  master,  who  would  bo 
bound  b}'  the  exceptions  contained  in  it  in  favor  of  the  ship- 
owner. And  why  should  not  the  same  principle  apply  to  a  con- 
tract for  the  carriage  of  goods  by  land  ?  There  is  abundant 
evidence,  in  the  absence  of  any  negative  proof  by  Bell,  that 
the  conditions  were  brought  to  his  knowledge,  or,  at  least,  that 
he  had  the  means  of  knowing  them,  and  therefore  the  plaintiff 
is  bound  by  them.  On  this  point  the  finding  of  the  jury  was 
clearly  against  evidence. 

It  was  contended  further,  that  even  if  Bell  had  knowledge 
of  the  conditions,  the  plaintiff  is  not  bound  by  them,  because 
common  carriers  cannot  stipulate  against  liability  for  their  own 
negligence.  Admitting  that  at  the  time  the  fi:oods  were  de- 
stroyed the  defendants  held  them  as  common  carriers,  they 
clearly  had  a  right  to  stipulate  against  a  liability  for  loss  by 
accident.  A  carrier  may  limit  his  common  law  liability  so  as 
not  to  be  responsible  for  a  loss  by  fire  occasioned  without 
negligence  on  his  part.  See  Pembeiion  v.  Neiv  York  Central 
Hallway  Company*  Hoadley  v.  Northern  Transportation 
Company ;  *  Neiu  Jersey  Steam  Navigation  Company  v.  Mer- 
chunts*  Bank  of  Boston;'^  Wylcl  v.  PicJcford;^  Bristol  and 
Exeter  Railway  Company  v.  Collins  ;*  Phillips  v.  Clark  f  Ohr- 
loff  V.  BriscalV^    Now  the  fire  by  which  these  goods  were   de- 

'  14  C.  B.  627.  '  L.  R.  4  Exch.  58.  »  L.  R.  2  C.  P.  Div.  416. 

*  104  MaM.  144.                         *  115  Maas.  304.  •  16  Curt.  722. 

'  8  ^L  &  W.  443.                        «  7  H.  Lords  C.  194.  »  2  C.  B.,  N.  S.  156. 
»  L.  R,  1  P,  a  231. 
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1879         stroyed  was  not  attributable  to  any  negligence  of  the  defend- 

Akbistkong   ants,  and  therefore  if  they  are  liable  at  all  for  the  loss,  it  is 

^'  because  they  were  guilty  of  negligence  in  not  forwarding  them 

TrunkRajv  ^  ^^'  Jol^ii  fl-t  an  earlier  period.     See  McCroason  v.  The  Grand 

WAY  Co.         Trunk  Baihvay  Company}    The  evidence  as  to  the  time  the 

goods  arrived  at  Portland,  and  whether  they  could  have  been 

sent  from  there  by  steamer  before  the  9th  August,  when  the 

fire  occurred,  was   very  loose  and   uncertain.    Whether  the 

burthen  of  proving  negligence  was  on  the  plaintifi*,  or  whether 

the  defendants  were  bound  to  disprove  it,  would  depend  upon 

the  character  in  which  they  held  the  goods  at  the  time  of  the 

loss,  whether  as  carriers,  or  as  warehousemen  for  the  purpose 

of  being  forwarded  to  St.  John  under  the  terms  of  the  10th 

condition.     We  arc  of  opinion  that  they  held  them  in  the  latter 

character,  and  that  there  was  not  evidence  to  warrant  the  jury 

in  finding  that  they  were  guilty  of  negligence  on  the  first  ques' 

tion  submitted. 

As  to  the  promise  by  the  defendants*  freight  agent  to  pay 
for  the  goods.  We  are  inclined  to  think  the  evidence  should 
not  have  been  received.  But,  at  all  events,  if  the  defendants 
could  be  bound  by  his  promise,  it  was  only  conditional  to  pay 
if  the  goods  were  not  insured  by  the  plaintiff:  and  there  was 
no  evidence  whether  they  were  so  or  not:  consequently  Uio 
finding  on  that  question  was  also  against  evidence. 

As,  in  our  opinion,  the  evidence  failed  to  make  out  the  plain- 
tiflTs  claim,  a  nonsuit  must  be  entered,  according  to  the  agree- 
ment at  the  trial. 

Ride  absolute  to  enter  noiimit. 


1879  AVON  STONE  COMPANY  v.  DUNHAM. 

March.      Attachment  of  debts — Affidavit  for  attaching  order — WhaJt  it 
should  contain — Foreign  Company — Necessary  to  state 
incorporation  or  shotu  right  to  sue  by  that  name. 

In  an  taction  brought  by  a  non-resident  Company,  an  attaching  order  ww 
obtained  under  Chapter  43  of  the  ConsoHdated  Statutes,  but  the  affidavit  on 
which  it  was  granted  did  not  show  that  the  plaintiffs  were  incorporated  or 
had  any  right  to  sue  by  that  name. 

Ileltl  that  the  affidavit  was  bad,  and  the  attaching;  order  was  set  aside. 

It  is  not  necessary  that  an  affidavit  for  procuring  an  attaching  order,  should, 
like  an  affidavit  for  attachment,  negative  the  fact  of  the  claim  being  secured ; 
or  deny  the  intention  to  vex  and  harrass  the  defendant. 

*  23  U.  Can.  C.  P.  107. 


Digiti 


ized  by  Google 


HILARY  TERM,  XLII.  VICT.  461 

This  was  an  application  tiO  set  aside  an  attaching  order  issued        1879 
by  the  Judge  of  the  County  Court  of  St.  John  under  Chapter  avon  StonJT 
43  of  the  Consolidated  Statutes.     The  application  was  original-    ^'o*"*^^^ 
ly  made  to  Mr.  Justice  Duif  at  Chambers,  who,  after  argument    Djj^g^^ 
before  him,  ordered  it  to  be  entered  on  the  motion  paper  of 
Michaelmas  Teim. 
The  attaching  order  was  issued  upon  the  following  atRdavit : 
I,  Jeremiah  Collins,  of  the  City  of  Saint  John,  in  the  City  and 
County  of  Saint  John,  Stone  cutter  and  agent  of  the  above  named 
Plamtifis,  make  oath  and  say  : 

1.  That  David  E.  Dunham  is  justly  and  truly  indebted  to  the 
Avon  Stone  Company,  said  Plaintifiis,  in  the  sum  of  four  hundred  and 
thirty-four  dollars  for  stone  sold  and  delivered  by  mc  this  deponent  as 
the  agent  and  for  the  said  Avon  Stone  Company  to  the  said  David  E, 
I>anham  at  his  request. 

2.  That  the  said  sum  of  four  hundred  and  thirty-four  doUai-s  still 
remains  unpaid  and  unsatisfied  to  the  said  plaintiffs. 

3.  That  an  action  has  been  commenced  in  the  Supi*cme  Court  of 
the  Province  of  New  Brunswick  in  reference  to  the  above  cause  of 
action. 

4.  That  the  said  cause  of  action  is  one  for  which  an  attachment 
may  issue  having  arisen  si  nee  the  first  day  of  October  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy  four. 

5.  That  no  agreement  has  been  entered  into  by  me  or  by  the  said 
Avon  Stone  Company  with  the  said  David  E.  Dunham  whereby  no 
attachment  or  garnishee  process  shall  issue  in  respect  of  the  said 
cause  of  action  above  set  forth. 

6.  That  the  said  David  E.  Dunham  is  a  resident  of  the  Province  of 
New  Brunswick. 

7.  That  I  have  reason  to  believe  and  do  believe  that  Cornelius 
Sparrow,  Stephen  K.  Foster,  James  E.  Whittaker  and  Daniel  J.  Mc- 
Lauchlin,  all  of  w^hom  are  within  the  Province  of  New  Brunswick, 
and  other  persons  whom  I  am  unable  to  mention  are  respectively 
indebted  to  and  liable  to  pay  large  sums  of  money  to  the  said  David 
£.  Dunham. 

February  5.  W.  Pugsley,  in  support  of  the  application,  con- 
tended— 1.  That  the  affidavit  was  defective  because  it  did  not 
show  that  the  plaintiflfs,  who  were  a  foreign  company,  were  in- 
corporated, or  that  they  had  any  right  to  sue  by  that  name. 
The  attaching  order  .being  obtained  expaHe,a,nd  having  such 
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1879  extensive  operation,  the  plaintiffs  were  bound  to   show   clearly 

Avon  Stone  their  legal  right  to  bring  the  action.     2.  That  the   chapter  re- 

Company  lating  to  attachment  and  to  garnishee  being  in  jxiri  Toateria 

^   ^'  must  be  read  to  a  certain  extent  together,  and  as  the  first 

OONIf  AM 

section  of  Chapter  43  restricts  the  right  to  an  attaching  order 
to  cases  where  an  attachment  might  have  issued;  the  tenth 
section  must  be  read  in  connection  with  the  first,  and  by  setting 
forth  the  claim,  was  meant  setting  forth  such  a  claim  as  for 
which  an  attachment  might  issue.  If  this  was  the  true  con- 
struction the  affidavit  was  bad  because  it  would  not  support  an 
attachment,  and  the  deponent  did  not  show  sufficient  means  of 
knowledge  of  the  facts  he  had  sworn  to.  On  both  grounds  the 
order  should  be  set  aside. 

No  counsel  appeared  for  the  plaintiffs. 

Civr,  adv.  vtilL 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  This  was  an  application  made  to  Mr.  Justice 
Duff  at  Chambers  to  set  aside  an  attaching  order  under  Chapter 
43  of  the  Consolidated  Statutes  and  which  he  ordered  to  be 
entered  on  the  motion  paper  of  this  term. 

The  grounds  were — 1st.  That  the  plaintiffs  are  not  an  in- 
corporated company  in  this  Province,  and  that  the  affidavit, 
upon  which  the  order  was  made,  does  not  show  that  they  are 
incorporated  elsewhere,  or  that  they  have  any  right  to  sue  by 
the  name  in  which  they  have  brought  this  action.  2nd.  That 
an  order  under  Chapter  43  of  the  Consolidated  Statutes  can 
only  issue  under  the  same  circumstances  as  an  attachment  under 
Chapter  42  might  issue ;  and  that  the  affidavit  in  this  case  was 
made  by  a  person  professing  to  act  as  the  agent  of  the  plaintiffs 
without  showing  how  he  was  constituted  their  agent,  or  what 
knowledge  he  had  of  the  facts ;  and  that  the  affidavit  did  not 
show  that  the  claim  was  net  secured ;  nor  negative  an  intention 
to  vex  and  harrass  the  defendant. 

There  is  nothing  in  the  second  ground.  The  first  section  of 
the  Garnishee  Act  (Chap.  43),  which  confines  its  application  to 
"  any  catuae  of  action  for  which  a  writ  of  attachment  may  issue," 
does  not  require  the  procedure  under  it  to  conform  to  the  pro- 
visions of  Chapter  42.     On  the  contrary,  the   3rd  and  10th 
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sections  of  the  former  specially  direct  what  is  necessary  to  be        ^WO 


stated  in  the  affidavit,  with  a  view  to  obtaining  an  order  under  Avoh  Stosk 
it.    And  neither  of  these  sections  requires  the  plaintiff  to         ^ 
negative  the  fact  of  his  claim  being  secured ;  or  to  deny  the  in-     Dunham. 
tention  to  vex  and  harrass  the  defendant 

But  the  other  objection,  we  think,  is  fatal.  We  must  take 
notice  of  the  fact  that  "  The  Avon  Stone  Company,"  is  not  the 
name  of  an  individual.  The  word  "  Company  "  repels  that  idea, 
pritna  faciCy  at  all  events.  And  if  it  be  an  ordinary  partner- 
ship, the  individuals  composing  it,  if  there  be  more  than  one, 
must  join  in  the  action ;  and  if  only  one,  he  must  bring  the 
action  in  his  own  name. 

If  it  acquired  the  right  to  sue,  by  the  name  employed,  as  an 
incorporated  Company,  its  incorporation  should  have  been 
shown.  It  is  not  pretended  that  it  has  been  incorporated  by 
any  Act  of  the  Legislature  of  this  Province.  Had  it  been  so, 
the  Court  would  take  judicial  notice  of  its  corporate  existence. 
Being  a  foreign  Company,  its  incorporation  or  right  to  sue  by 
this  name  should  have  been  shown  by  the  affidavit.  Vide, 
Consermiors  of  River  Tone  v.  Ash;^  Chiirch  v.  Imperial  Oas 
Company;^  The  National  Bank  of  St.  Cliarlea  v.  DeBemalea;^ 
The  Dutch  West  India  Company  v.  VanMoBCs* 

The  order  must  be  set  aside  with  costs. 

Ordered  accordingly. 


MULLIN  V.  FROST  et  al. 

Aii^est — In  actions  of  toi^t — Wliether  taken   axuay  by   Con- 
solidated Statutes, 

The  right  to  arrest  in  actions  of  tort  is  not  taken  away  by  the  Consolidated 
Stitutes. 

This  was  an  action  of  tort,  in  which  one  of  the  defendants 
(Dixon)  had  been  holden  to  bail  on  a  Judge's  order ;  and 

E,  L.  Wetmoi^e  on  a  former  day  of  this  term,  moved  to  set 
a«ride  the  order  for  arrest,  and  also  the  capias  and  to  discharge 


»  10  B.  &  C.  349. 
»  Ry.  &  M.  190. 


*  C  A.  &  E.  846. 

♦  1  Str.  612 ;  Ld.  Raym.  15.32. 
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the  defendant  (Dixon)  from  arrest,  upon  the  ground  that  the 
right  to  arrest  in  actions  of  toH  was  taken  away  by  the  Con- 
solidated Statutes. 

S.  R.  Thomson,  Q.  C,  contra. 

Cttr.  adv.  ndt 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  We  think  the  right  to  arrest  in  actions  of  tori 
is  not  taken  away  by  the  Consolidated  Statutes. 

Whatever  the  effect  of  the  Act  37  Vict,  cap.  7,  may  have 
been  upon  the  right  to  arrest  in  such  actions  on  obtaining  a 
Judge's  order ;  that  Act  was  repealed  when  the  Consolidated 
Statutes  came  in  force,  and  the  question  must  be  determined 
on  the  construction  of  the  latter  Statutes. 

The  1st  sec.  of  cap.  38,  which  is  headed  "  Arrest,  imprison- 
ment and  examination  of  debtors,"  declares  that  "  Any  person 
not  having  privilege  as  hereinafter  mentioned,  may  be  arrested 
and  held  to  bail,  or  committed  to  prison  on  mesne  process,  in 
any  cause  of  action  within  the  jurisdiction  of  the  Supreme 
Court  or  any  County  Court,  if  an  affidavit  be  first  made  by  the 
plaintiff  or  his  agent,  of  the  plaintiff's  cause  of  action,  and  that 
the  amount  thereof,  being  not  less  than  $20,  is  justly  due  the 
plaintiff  and  that  such  arrest  is  not  made  for  the  purpose  of 
vexing  or  harrassing  the  debtor ;  provided  always,  that  when 
the  cause  of  action  is  other  than  a  debt  certain,  a  writ  of  capias 
may  be  issued  to  arrest  a  defendant  upon  obtaining  a  Judge's 
order  for  that  purpose,  in  such  cases  and  in  such  manner  as  has 
heretofore  been  the  practice.  Provided  also,  that  nothing 
herein  contained  shall  subject  any  person  to  arrest,  who  by 
reason  of  any  privilege  may  now  by  law  be  exempt  therefrom." 

The  2nd  section  provides  for  arrest  after  commencement  of 
the  action,  and  before  judgment,  under  certain   circumstances. 

It  may  be  admitted  that  both  these  sections  apply  to  actions 
ex  contractu ;  but  we  can  find  nothing  in  the  chapter  to  de- 
prive a  plaintiff  of  the  right  which  he  had  by  the  long  estab- 
lished practice  of  this  Court,  adopted  from  the  practice  of  the 
Court  of  King's  Bench  in  England,  of  arresting  a  defendant  in 
an  action  of  tort,  on  obtaining  a  Judge's  order,  authorizing  such 
arrest.     See   Tidd's  Pr.  171,   185;  Chit  Arch.  (8th  Ed.)  651 
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There  are  no  prohibitory  words  in  the  1st  section  of  chapter 
38,  similar  to  those  in  the  66th  section  of  the  Act  37  Vic,  c.  7, 
that ''  No  person  shall  be  arrested  for  making  default  in  the 
payment  of  a  sum  of  money,  or  in  any  civil  atuit'*  Assuming 
that  by  that  Act,  the  right  to  arrest  was  restricted  to  the  six 
cases  enumerated  in  the  67th  section,  when  that  Act  was  re- 
pealed by  the  Consolidated  Statutes,  the  practice,  as  it  had 
previously  existed,  would  revive,  except  so  far  as  it  was  altered 
by  the  latter  statutes,  the  right  not  depending  upon  any  stat- 
ute, but  being  a  part  of  the  practice  of  the  Court. 

Tliere  may,  perhaps,  be  some  difficulty  in  applying  the  pro- 
visions of  the  38th  chapter  of  the  Consolidated  Statutes,  to 
arrests  other  than  those  mentioned  in  the  chapter,  but  the  only 
question  before  us  is  whether  the  right  to  arrest  in  tort  has 
been  taken  away,  and  we  think  it  has  not. 

Motion  refused. 


1879 


MULUN 
V. 

Frost. 


BARRY  AND  ANOTHER  v.  HEGAN  AND  ANOTHER. 

Insolvent  Act  of  1875 — Fraud — Cliarge  of  under  Sec.  136 — 

Declaration, 

An  averment  charging  defendants  ^ith  fraud  tinder  Section  13G  of  the  Insolvent 
Act  of  1875  need  not  allege  that  the  defendants  have  gone  into  Insolvency  ; 
though  ;  Qtuerey  whether  that  section  is  restricted  in  its  application  to 
persons  whose  estates  are  being  administered  in  Insolvency. 

This  was  an  application  made  to  Mr.  Justice  Duff  at 
Chambers  under  the  Common  Law  Procedure  Act  (Cons.  Stat, 
chap.  37,  sees.  88  and  93)  to  strike  out  a  portion  of  the  decla- 
ration in  this  cause ;  and  which  he  ordered  to  be  put  upon  the 
motion  paper. 

The  declaration  contained  three  counts.  The  first  was  on  a 
promuaoTV  note,  dated  1st  January,  1878,  made  by  the  defend- 
ants for  the  payment  to  the  plaintiffs,  4  months  after  date,  of 
the  sum  of  $2,924.87.  The  second  count  was  on  a  note  bearing 
the  same  date  and  for  the  same  amount  payable  eight  months 
after  date.  The  third  count  was  the  common  count  for  goods 
sold  and  delivered. 

The  declaration  contained  the  following  averment : — 

"And  the  plaintiffs  aver  that  during  the  montli  of  December,  A.  D. 
1877,  and  after  the  passing  of  the  Act  of  the  Parliament  of  Canada 
59 


1879 


March. 


Digiti 


ized  by  Google 


wo 


dASfig  IN  THE  SUtRfiME  COURt 


1879 


Barry 
Hkoan. 


pasted  in  the  40th  year  of  Her  Majesty's  reign  intituled  '  An  Act  \A 
amend  thei  Insolvent  Act  of  1875/  the  plaintiffs,  at  Uie  request  of  the 
defendants;  (which  defendants  were  then  traders  witliin  the  meaning  of 
the  Insolvent  Act  of  187r>,  and  then  resided  and  did  business  at  the 
City  of  Saint  John,  &c.,  d:c.,  under  the  firm  of  J.  k,  J.  Hegan  k  Co.), 
t)argained,  sold  and  delivered  to  the  said  defendants  within  the  said 
]>ominion  of  Canada,  goods  and  merchandise  at  and  for  certain  prices, 
ivhich  amounted  to  the  sum  of  $5,849.74.     And  the  plaintiffs,  at  the 
l*equest  of  the  defendants,  gave  them  time  or  credit  for  the  payment 
of  the  said  sum,  for  which  they  accepted  the  promissory  notes  in  the 
first  and  second  counts  mentioned,  thereby  becoming  the  creditors  of 
the  said  defendants ;  and  that  at  the  time  the  defendants  so  purchased 
the  said  goods,  and  obtained  the  said  credit  for  the  payment  of  the 
price  thereof,  and  for  which  they  accepted  the  said  promissory  notes 
in  the  first  and  second  counts  mentioned  as  aforesaid,  they  the  said 
defendants  knew,  or  had  probable  cause  for  believing,  that  they  were 
unable  to  meet  their  engagements,  and  concealed  the  fact  of  such  in- 
ability from  the  plaintiffs,    so   thereby   becoming   their  creditors  as 
aforesaid,  with  intent  to  defraud  the  plaintiffs  as  such  creditors ;  and 
tlie  defendants  have  not   paid   the   said   debt,  or   any   part  thereof, 
although  the  time  for  payment  thereof  has  long  since  elapsed.    And 
the  plaintiffs  charge  that  the  defendants,  by  reason  of  the  premises, 
Were  and  are  guilty  of  fraud  within  the  meaning  of  the  136th  section 
of  the  Insolvent  Act  of  1875,  and  the  ;tOth  section  of  said  amending 
Act/' 

Feb.  6.  Skinner,  Q.  C,  and  W,  Pugsley  for  the  defendants. 
The  averment  charging  the  defendants  with  fraud  is  insufficient 
because  it  is  not  alleged  that  the  defendants  were  insolvent 
The  136th  section  of  the  Insolvent  Act  of  1875  only  applies  to 
insolvents,  or  persons  whose  estates  are  being  administered 
Under  the  Act.  See  Clarke  Insolv.  p.  353.  Then,  the  question 
is  whether  this  is  the  proper  application,  or  whether  the  de- 
fendants could  demur  to  the  count  for  insufficiency.  As  the 
averment  is  something  outside  the  cause  of  action,  and  without 
it  a  ^ood  cause  of  action  would  remain,  it  is  submitted  demurrer 
would  not  lie.  This  was  so  held  in  Rutherford  v.  Eakens,\  de- 
cided upon  the  authority  of  Booth  v.  Taylor^  where  it  was  de- 
termined that  a  claim  of  a  writ  of  injunction  cannot  be 
pleaded  to. 


A  27  U.  C,  t\  P.  55. 


«  L.  R.  1  Ex.  51. 
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JPttj/c,  Q.  C,  (with  whom  was  W,  W,  Allen)  contra.  Assuming  1B79 
the  136th  section  only  applies  to  insolvents  the  declaration  is  still  Barst 
soffident.  It  states  all  that  the  section  requires  to  constitute  ** 
the  offence,  and  if  the  Act  only  applies  to  insolvents,  the  plain* 
tifc  will  be  bound  on  the  trial  to  prove  the  insolvency.  As  to 
demurrer  lying,  a  different  view  has  been  taken  in  Eilley  v. 
Pratt/  from  that  in  Rutherford  v.  Eakena.  But  the  Act  is  not 
confined  to  Insolvents;  it  is  intended  to  protect  creditors, 
whether  the  debtor  s  estate  goes  into  liquidation  under  the 
Act  or  not. 

Skinner,  Q.  (7.,  in  reply.  The  declaration  should  allege  all 
that  it  is  necessary  to  prove ;  therefore  if  plaintifis  would  be 
bound  on  the  trial  to  prove  the  defendants'  insolvency,  they 
should  have  alleged  it. 

Cur.  adv.  vult. 
Allen,  C.  J.  This  was  an  application  made  to  Mr.  Justice 
Dnfi  at  Chambers,  under  the  Common  Law  Procedure  Act, 
(Cons.  Stat.  chap.  37  sees.  88  and  93),  to  strike  out  a  portion  of 
the  declaration  in  this  cause ;  and  which  he  ordered  to  be  put 
upon  the  motion  paper.  (The  learned  Chief  Justice  here  read 
ihe  counts  of  the  declaration  and  the  averment  charging  de- 
fendants with  fraud,  and  then  continued : — ) 

It  is  this  averment  that  the  defendants  ask  to  have  struck 
out  of  the  declaration,  as  tending  to  embarrass  them,  in  plead- 
ing to  it.  It  is  alleged  by  the  defendants'  counsel,  that  the 
I36th  section  of  the  Insolvent  Act  of  1875  applies  only  to 
persons  who  have  gone  into  insolvency ;  and  whose  estates  are 
being  administered  under  that  Act.  And  they  contend  that 
this  averment  is  defective,  inasmuch  as  it  contains  no  allega- 
tion that  the  defendants  are  availing  themselves  of  the  pro- 
visions of  the  Act.  Rutherford  v.  Eakena^  was  cited  to  show 
that  they  could  not  demur  to  the  declaration  for  the  defect 
which  they  complain  of.  We  express  no  opinion  as  to  whether 
or  not  the  136th  section  is  restricted  in  its  application  to 
persons  whose  estates  are  being  administered  in  insolvency. 
Even  if  it  be  so,  we  think  that  the  declaration  is  sufficient.  It 
allies  everything  that  the  sectioi>  requires ;   and  if  }t  be,  that 

»  \}  U.  C,  Q.  B.  365,  370,  ^  27  C  P.,  V-  Cw-  W, 
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it  applies  only  to  those  who  arc  taking  the  benefit  of  the  Act. 
then  the  plaintiffs  must  proVe  on  the  trial  that  the  defendants 
are  in  that  position.     The  13Gth  section  is  as  follows : 

"Any  person  who,  for  himself  or  for  any  firm,  iiartncrship,  or 
company,  of  which  ho  forms  part,  or  as  the  manager,  trustee,  agent  or 
employee  of  any  person,  firm,  co-partnership  or  company,  purchases 
goods  on  credit,  or  i)rocurcs  any  advance  in  money,  or  procures  the 
indoreement  or  acceptance  of  any  negotiable  pr^ier  without  con- 
sideration or  induces  any  ikjitsou  to  become  security  for  him  knowing 
or  having  probable  cause  for  believing  himself  or  such  iierson,  firm, 
jmrtnership  or  company  for  which  ho  is  agent,  to  l>e  unable  to  meet 
his  or  its  engagements,  and -concealing  the  fact  fi-om  the  person  there- 
by becoming  his  creditor,  with  the  intent  to  defi-au*!  such  person,  or 
who  by  any  false  pretence  obtains  a  term  of  credit  for  the  payment 
of  any  advance  or  loan  of  money,  or  of  the  price  or  any  part  of  the 
price  of  any  goods,  wares  or  merchandize,  with  intent  to  defraud  the 
iwi-son  thereby  becoming  the  creiiitor  of  such  pei-son,  firm,  co-partoer- 
ship  or  company,  who  shall  not  afterwards  have  paid  or  caused  to  >« 
paid  the  debt  or  debts  so  incurred,  shall  be  held  to  be  guilty  of  a 
fraiul,  and  shall  be  liable  to  imprisonment  for  such  time  as  the  Coui-t 
may  order,  not  exceeding  two  years,  unless  the  debt  and  costs  Iw 
sooner  jmid  :  Provided  always,  that  in  the  suit  or  proceeding  taken 
for  the  recovery  of  such  debt  or  deljts,  the  defendant  be  charged  with 
such  fniud,  and  be  declared  to  be  guilty  of  it  by  the  judgment  rendered 
in  such  suit  or  pix>ceeding." 

It  will  be  seen  that  the  averment  in  the  declaration  clearly 
adheres  to  the  language  of  the  section,  in  cveiy  particular. 

Notwithstanding  the  comments  made  upon  Iiutkc7;fin'(l  v. 
Ealcens  in  EUley  v.  Pratt^  we  are  disposed  to  concur  in  the 
view  taken  of  it  by  Mr.  Justice  Gait.  The  effect  of  it  is  **that 
after  the  defendant  has  been  yroved  to  be  liable  for  the  debt, 
then  the  plaintiff  may  ask  that  he  be  declared  to  be  guilty;  if 
it  has  been  shown  that  the  debt  was  contracted  under  such  cir- 
cumstances as  render  him  liable,  which  would  necessarily  include 
the  qaedion  ^chetficr  or  not  he  is  a  person  tvithin  the  pro- 
visions of  the  Insolvent  Act" 

We  will  not  say  that  the  defendants  could  not,  if  they  wished, 
travei-se  any  material  statement  in  this  avcnnent,  as  they  might 


»  41  Q.  B.  U.  Ud.  365,  37Q. 
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traverse  any  other  material  allegation  in  a  pleading,  under  the 
C.  L  P.  Act ;  but  they  failed  to  show  that  any  necessity  what- 
ever existed  for  pleading  to  this  part  of  the  declaration.  By 
the  137th  section,  the  plaintiff  must  prove  all  the  facts  necessary 
to  sustain  the  charge  of  fraud,  whether  the  defendants  deny 
them  or  not.  Even  if  they  should  suffer  judgment  by  default, 
the  plaintiffs  must  prove  the  charge  of  fraud  before  the  defend- 
ants can  be  made  liable :  Jones  v.  B^eau} 

Under  such  circumstances,  it  is  impossible  that  the  defend- 
ants can  be  embarrassed  as  to  how  they  shall  plead,  when  they 
need  not  plead  at  all  unless  they  please. ,  Tliis  motion  must  be 
dismissed.     The  costs  to  be  costs  in  the  cause. 

Judgment  accordingly. 


1879 


Barry 
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Heoak. 


COLLINS  V,  EVERITT  et  al. 

Action  on    the  aise  —  Dedavation    cdleging  that   defendant 
It*  rang  fully  and  maliciously  obtained  order  of  iv junc- 
tion—  Wketlter  sufficient. 

Xo  action  will  lie  for  obtaining  an  ex  parte  injunction  order  from  a  Judge,  even 
although  it  was  done  maliciously,  unless  the  Judge  was  induced  to  grant  it  by 
falfio  representationa. 

Qurere.     Whether  an  allegation  that  defendant  falsely  procured  the  injunction 


This  was  an  action  for  maliciously  obtaining  an  ex  parte 
injunction  whereby  the  plaintiff  was  restrained  from  disposing 
of  certain  lumber,  in  consequence  of  which  he  had  sustained 
damage,  as  was  alleged. 

The  declaration  stated  that  the  plaintiff  was  lawfully  pos- 
sessed as  of  his  own  property,  of  certain  lumber  lying  in  the 
Washademoak  Lake  and  in  the  Kiver  St  John  [describing  the 
marks],  and  thereupon  the  defendants,  on,  &c.,  wrongfully  and 
improperly,  maliciously  and  without  any  reasonable  or  proba- 
ble cause,  and  without  any  notice  to  the  plaintiff,  made  an  ex 
parte  application  to  the  Hon.  John  W.  Weldon,  one  of  the 
Judges  of  this  Court,  for  an  injunction  in  a  suit  then  com- 
menced by  the  defendants  against  the  plaintifl*  and  then  ob- 

»  I  Pugs.  334, 
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tained  from  the  said  Judge  an  ex  parte  order  of  injunction  in 
the  words  and  figures  following,  that  is  to  say :  [The  injunc- 
tion order  was  then  set  out] ;  which  said  order  was  afterwards 
duly  served  on  the  plaintiff.  That  the  plaintiff  afterwards 
appeared  in  the  said  suit  in  equity  and  put  in  his  answer,  but 
that  the  plaintiffs  in  that  suit  (the  present  defendants)  did  not 
further  prosecute  the  same,  and  that  such  proceedings  were 
thereupon  had  that  the  bill  filed  against  the  plaintiff,  and  on 
which  the  order  of  injunction  was  based  and  had  been  obtained, 
was  dismissed  with  costs,  whereby  the  said  suit  was  wholly 
ended  and  determined,  and  the  said  order  of  injunction  became 
of  no  force  or  effect.  That  by  reason  of  the  obtaining  and  ser- 
vice of  the  said  injunction,  the  plaintiff  was  prevented  from 
manufacturing  or  disposing  of  his  lumber  for  a  long  time,  by 
means  of  which  it  became  greatly  injured  and  deteriorated  in 
value,  and  a  large  part  of  it  was  actually  lost  to  the  plaintiff; 
and  that  he  also  lost  thereby  a  large  sum  of  money  which  he 
had  advanced  and  paid  on  account  of  the  lumber. 

To  this  declaration  the  defendant  demurred.    Joinder. 

Weldon,  Q.  C,  in  support  of  demurrer. 

(Allen,  C.  J.  If  the  defendants  falsely  stated  facts,  and 
procured  the  injunction,  would  they  not  be  liable?)  These  pro- 
ceedings are  distinguishable  from  bankruptcy  proceedings, 
where  the  whole  of  a  person  s  property  is  taken  and  his  credit 
irreparably  lost.  These  and  malicious  arrests  are  exceptions. 
(Allen,  C.  J.  This  must  all  depend  upon  whether  what  he  did 
was  malicious  and  without  reasonable  and  probable  cause. 
Weldon,  J.  It  is  a  question  whether  the  declaration  should 
not  be  that  the  defendants  falsely  induced  the  Judge  to  so  act.) 

In  Cotterell  v.  Jones^  it  was  held  that  no  action  lies  for  com- 
mencing and  prosecuting  an  action  maliciously  and  without 
reasonable  cause  in  the  name  of  a  third  party,  without  an  alle- 
gation, shewing  that  legal  damage  has  been  sustained.  In 
Daniels  v.  Fielding^  it  was  held  that  in  an  action  for  false 
imprisonment,  where  a  Judge  has  ordered  arrest,  the  declara- 
tion must  allege  that  the  order  was  obtained  by  falsehood  and 
fraud.     See  also  Fivaz  v.  Nichols;*  Sedvian  v.  Walker;*  Hitffer 


»  11  C.  B.  713. 
»  2  C.  B.  601. 


M6  M.  &  W.  200. 
«  1  Ex.  589. 
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V.  Attend    Ex  neceasitcUe  rei,  there  was  probable  catuie  or  we 
would  not  have  got  the  order.     What  damage  has  plaintiff  sus- 
tained ?    He  may  say  he  would  have  got  two  shillings  more 
per  thousand ;  but  that  might  occur  in  replevin. 
S.  -R.  TkoTnsoriy  Q.  C,  contra. 

The  question  here  is,  will  this  action  lie  ?  not  what  damage 
has  been  sustained.  The  plaintiff  might  have  a  hard  case  at 
Nisi  Pvius  to  prove  there  Ls  no  reasonable  or  probable  cause, 
yet  when  I  allege  that  this  was  done  wrongfully  and  maliciously, 
the  action  will  lie.  If  a  party  procure  a  pauper  to  bring  an 
action  without  probable  cause,  he  is  liable :  Pechell  v.  Watson.* 
Regarding  Cotterdl  v.  Jones,  I  do  not  deny  the  principle  there 
laid  down :  it  is  in  my  favor,  &s  it  declares  the  action  will  lie 
in  the  absence  of  reasonable  and  probable  cause.  This  case  is 
analogous  to  malicious  or  false  aiTest.  The  fact  that  an  action 
on  the  case  is  novel,  is  nothing  against  it. 

He  cited  L.  R.  2  App.  Cas.,  86;  1  Bac.  Abr.  119,  H.,  Title 
"Action " ;  Ouest  v.  Warren ;"  Fitzjohn  v.  Macki/nder* 
Weldon,  Q,  C,  in  reply. 

CW.  adv.  Wilt 
The  following  judgments  were  now  delivered : 
Allen,  C.  J.    This  was  an  action  for  maliciously  obtaining 
an  ex  'parte  injunction  whereby  the  plaintiff  was  restrained 
from  disposing  of  certain  lumber,  in  consequence  of  which  he 
has  sustained  damage,  as  is  alleged. 

The  declaration  states  that  the  plaintiff  was  lawfully  pos- 
sessed as  of  his  own  property,  of  certain  lumber  l3ang  in  the 
Washademoak  Lake  and  in  the  River  St.  John  [describing  the 
marks],  and  thereupon  the  defendants  on,  &c.,  wrongfully  and 
improperly,  maliciously  and  without  any  reasonable  or  probable 
cause,  and  without  any  notice  to  the  plaintiff,  made  an  ex  paii£ 
application  to  the  Hon.  John  W.  Weldon,  one  of  the  Judges  of 
this  Court,  for  an  injunction  in  a  suit  then  commenced  by  the 
defendants  against  the  plaintiff,  and  then  obtained  from  the 
said  Judge  an  ex  parte  order  of  injunction  in  the  words  and 
figures  following,  that  is  to  say :  [The  injunction  order  was 
then  set  out] ;  which  said  order  was  afterwards  duly  served  on 
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the  plaintiff.  That  the  plaintiff  afterwards  appeared  in  the 
said  suit  in  equity  and  put  in  his  answer,  but  that  the  plaintiffs 
in  that  suit  (the  present  defendants)  did  not  further  prosecute 
the  same,  and  that  such  proceedings  were  thereupon  had  that 
the  bill  filed  against  the  plaintiff,  and  on  which  the  order  of 
injunction  was  based  and  had  been  obtained,  was  dismissed 
with  costs,  whereby  the  said  suit  was  wholly  ended  and  deter- 
mined, and  the  said  order  of  injunction  became  of  no  force  or 
effect.  That  by  reason  of  the  obtaining  and  service  of  the  said 
injunction,  the  plaintiff  was  prevented  from  manufacturing  or 
disposing  of  his  lumber  for  a  long  time,  by  means  of  which  it 
became  greatly  injured  and  deteriorated  in  value,  and  a  large 
part  of  it  was  actually  lost  to  the  plaintiff;  and  that  he  also 
lost  thereby  a  large  sum  of  money  which  he  had  advanced  and 
paid  on  account  of  the  lumber. 

The  defendants  demurred  to  this  declaration ;  and  the  sub- 
stantial objection  is,  that  no  action  will  lie  for  obtaining  an 
injunction  order  from  a  Judge,  even  although  it  was  done 
maliciously,  unless  the  Judge  was  induced  to  grant  it  by  faL^ 
representations. 

If  the  issuing  of  an  injunction  was  the  act  of  the  party  him- 
self, not  requiring  the  intervention  of  a  Judge,  as  in  the  case  of 
holding  a  person  to  bail  befoi-e  the  passing  of  the  Act  37  Vic 
c.  7,  requiring  a  Judge's  order  for  that  purpose,  it  would  prob- 
ably be  sufficient  to  allege  that  it  was  done  maliciously  and 
without  reasonable  or  probable  cause ;  but  I  think  the  fact  that 
the  injunction  issues  on  the  order  of  a  Judge  upon  the  bill  and 
affidavits  submitted  to  him,  puts  the  case  in  a  very  different 
position.  If  the  facts  stated  in  the  affidavit  are  true,  I  do  not 
think  the  party  is  liable  though  he  may  have  acted  maliciously 
in  applying  to  the  Judge.  The  putting  the  process  of  the  law 
in  motion  in  that  case  is  the  act  of  the  Judge,  and  not  of  the 
party.  It  is  on  this  principle  that  the  case  of  Daniels  v.  Fidd" 
Wflf*  was  decided.  That  was  an  action  for  malicious  arrest,  in 
which  the  declaration  stated  that  the  defendant,  not  haring 
any  reasonable  or  probable  cause  to  believe  that  the  plaintiff 
was  about  to  quit  England,  falsely  and  maliciously  and  without 
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&Dy  reasonable  or  probable  cause,  caused  and  procured  one  of 
the  Ju(^;es  of  the  Queen's  Bench  to  make  an  order  that  the . 
defendant  in  that  suit  should  be  at  liberty  to  issue  a  capias 
against. the  plaintiff  to  hold  him  to  bail  for  a  certain  sum,  and 
that  thereupon  the  defendant,  falsely  and   maliciously  and 
without  any  reasonable  or  probable  cause,  sued  out  a  writ  of 
capias  against  the  plaintiff,  indorsed  to  hold  him  to  bail  for  the  - 
said  sum,  and.  by  virtue  thereof,  falsely  and  maliciously,  &c., 
caosed  the  plaintiff  to  be  arrested  by  virtue  of  the  said  writ, 
and  to  be  kept  in  custody  until  he  gave  bail ;  whereas  in  truth 
the  defendant  never  had  any  reasonable  or  probable  caui?e  for 
believing  that  the  plaintiff  was  about  to  quit  England.    A  ver- 
dict having  heen  given  for  the  plaintiff,  a  motion  was  made,  to « 
arrest  the  judgment  on  the  ground  that  the  declaration.,  was 
bad  for  not  alleging  that  the  affidavit  on  which  the  Judge's 
order  was  obtained,  was  false.    Rolfe,  B.,  delivering  the  judg- 
ment of  the  Court  (after  stating  the  law  relating  to  actions  for 
malieiious  arrest,  before  the  Act  1  and  2  Vic.,  c.  110,  which 
abolished  arrest  on  mesne  process,  except  under  a  Judge's  order 
on  certain  fiicts  being  proved  by  affidavit),  said :  "  This  impor-  - 
tant  alteration  in  the  law  has  of  necessity  materially  altered 
the  nature  of  the  action  for  malicious  arrest.    The  foundation 
on  which  such  an  action  must  now  rest  is,  that  the  party  ob- 
tainii^  the  capias  has  imposed  on  the  Judge  by  some  false 
statement,  some  Buggestio  fxlsi  or  suppreseio  veri,Bjxd  has 
thereby  satisfied  him  not  only  of  the  existence  of  the  debt  to « 
the  requisite  amount,  but  also  that  there  is  reasonable  ground 
for  supposing  the  debtor  is  about  to  quit  the  country.    But . 
how  will  it  be,  if  without  any  such  fraud  or  falsehood,  a  plain- 
tiff upon  an  affidavit  fairly  stating  the  facts,  succeeds  in  satis- 
fying a  Judge  that  the  defendant  is  about  to  quit  the  country, 
and  80  obtains  an  order  for  a  capias  to  arrest  him,  even  though  . 
he  may  not  himself  believe  that  the  defendant  is  about  to  quit 
the  country  ?    If,  indeed,  the  party  arrested  had.  not  such  inten- 
tion, he  has  the  power  under  section  6,  of  making  an  applica- 
tion to. a  Judge  or  to  the  Court,  to  bo  discharged  out  of  cus- 
tody, and  this  will  be  done  as  matter  of  course  if.  the- party 
arrested  succeeds  in  satisfying  the  Judge  or  Court  that  he  has. 
not,,  nor  ever  had  the  intention  imputed  to  him.    But  such  dis^ 
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charge  affords  no  ground  of  action  against  ihe  party  at  whos6 
instiaiice  the  pafby  discharged  has  been  held  to  bail,  provided 
only  that  the  original  order  of  the  Judge  has  been  fairly 
obtained.  It  is  essential  under  the  present  statute  that  the 
plaintiff  ih  an  attion  for  malicious  arrest,  should  allege  false- 
htiod  or  fra^d  in  obtaining  the  original  order."  It  was  held 
that  the  declaration  was  sufficient  after  verdict ;  and  that  the 
eKt)ressioti  that  the  defendant  falsdy  procai'ed  the  Judge  to 
Inake  the  order,  meant  that  he  has  procured  it  by  false  evidence 
or  by  means  of  falsehood. 

There  is  no  all^[ation  in  the  declaration  in  the  present  case 
that  the  defendants /oZseZ^  procured  the  injunction  order  to  be 
made  by  the  Judge,  even  if  that  would  be  suffident  on  demur- 
rer ;  and  it  is  quite  consistent  with  the  allegation,  that  all  the 
statements  in  the  bill  and  affidavits  were  true,  and  that  the 
suit  was  dismissed  for  some  other  cause.  If  the  defendants  had 
no  probable  cause  for  applying  for  the  injunction,  they  obtained 
it  vnvngfuUy;  but  that  is  quite  consistent  with  an  honest 
belief  that  they  had  probable  cause;  and  though  ihey  may 
have  been  actuated  by  malicious  motives  in  making  the  appli- 
cation to  the  Judge,  if  they  did  not  mislead  him  by  false  state- 
ments in  their  affidavits,  or  by  a  mippreseio  veri,  I  think  ihey 
are  not  liable  to  an  action. 

Weldon,  J.  This  is  a  demurrer  to  a  declaration.  The  de- 
claration in  this  case  states  that  the  plaintiff  was  lawfully 
possessed  of  logs  and  other  lumber.  The  defendants  wrong- 
fully and  improperly,  maliciously  and  without  any  reasonable 
or  probable  cause,  and  without  any  notice  to  ihe  plaintiff,  made 
an  ex  parte  application  to  the  Honorable  John  W.  Weldon,  one 
of  the  Justices  of  this  Honorable  Court  in  a  certain  suit  thtift 
commenced  by  the  defendant  in  this  Honorable  Court  on  the 
Equity  side  thereof,  in  which  suit  the  now  defendants  were 
plaintifl^  and  the  now  plaintiff,  together  with  certain  others 
towit,  Edward  M.  Dickie,  Qeoi^  Mills,  Henry  A.  Austin, 
Frederick  T.  C.  Burpee,  Robert  C.  Adams  and  George  Easton 
were  defendants.  It  then  set  out  the  ex  parte  order  of  injune- 
tion,  dated  the  18th  day  of  March,  1874,  and  service  on  the 
plaintiff  on  the  19th  day  of  March — That  the  plaintiff  appeared 
to  the  said  Huit  and  duly  put  in  his  answer  to  the  bill  of  tbe 
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said  plainiiflTs  in  the  Equity  suit — and  such  proceedings  were 
thereupon  had,  that  by  an  order  made  thereon  on  the  3rd  May, 
1876,  by  the  said  Supreme  Court  in  Equity,  the  said  bill  in 
Equity  so  filed  as  aforesaid,  by  the  said  defendants  and  on 
which  the  said  order  of  injunction  was  based  and  had  been  so 
obtained,  was  as  against  the  said  plaintiff  wholly  dismissed  out 
of  the  isaid  Supreme  Court  in  Equity  with  costs,  whereby  the 
sakl  suit,  as  against  the  said  plaintiff,  was  wholly  ended  and 
determined  and  the  said  order  of  injunction  based  thereon  as 
aforesaid,  became  of  no  force  and  effect  The  plaintiff  then 
states  the  logs  and  lumber  referred  to  in  the  said  order  of  in- 
junction of  the  plaintiff,  were  lying  in  the  lake  and  stream  and 
were  injured  and  the  plaintiff  prevented  from  selling  and  dis- 
poeiog  of  the  same. 

The  Act  of  Assembly,  17  Vic,  chap.  18,  directs  how  an  order 
of  injunction  shall  be  obtained,  viz :  by  an  application  to  any 
Judge  before  or  after  a  bill  filed  on  special  cause  shewn  without 
notice,  subject  to  being  dissolved — on  sufficient  grounds  shewn 
by  the  defendant  on  affidavit.  The  affidavit  upon  which  the 
order  is  made  is  in  the  discretion  of  the  Judge,  and  unless  the 
defendants  had  by  some  fraudulent  statement  maliciously  made, 
induced  the  Judge  to  make  the  order,  the  order  is  a  matter 
of  pure  discretion  in  the  Judge,  to  be  exercised  upon  the  facts 
alleged  in  the  bill  and  sworn  to,  or  by  affidavit  of  the  facts 
stated  in  the  bill. 

The  defendant  in  the  suit,  whenever  an  ex  pa/rte  order  of 
injunction  is  obtained,  can  come  before  the  Judge  and  by  afii- 
davit  controvert  the  statements  on  which  such  order  was  made, 
and  have  it  dissolved  or  otherwise,  on  such  sufficient  grounds 
being  sHown — it  neither  changes  the  ownership  of  the  property 
or  otherwise  disposes — but  directs  the  property  to  remain  in 
Matu  quo  until  the  parties  can  be  heard  and  their  respectivp 
rights  and  claims  adjudicated  upon. 

The  discretion  of  the  Court  or  a  Judge  to  be  sq  exercised  iu 
gnmting  an  order  of  injunction  ex  parte  or  any  other  qrde^ 
f»  forte  must  be  exercised  according  to  fixed  and  settled 
rules.  The  Court  cannot  exercise  a  discretion  by  merely  cout 
sidering  whi^t,  as  |)^(^w^^n  thp  parties,  woul4  bQ  faip  to  be  4QR^r 
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There  must  be  some  rule — some  settled  principle  upon  which 
to  determine  how  that  discretion  is  to  be  exercised. 

So  the  discretion  which  is  to  be  exercised  by  a  Judge  in 
granting  an  ex  parte  order  is  to  be  exercised  here — ^is  to  be 
governed  by  the  rules  of  law  and  equity,  which  are  not  to 
oppose,  but  each  in  its  turn  to  be  subject  to  the  other. 

This  discretion  in  some  cases  follows  the  law  implidUy ;  in 
others  assists  it,  and  advances  the  remedy ;  in  others  again  ii 
relieves  against  the  abuse  or  allays  the  rigour  of  it,  but  in  no 
case  does  it  contradict  the  grounds  or  principles  thereof  is 
sometimes  it  is  urged  they  do.  That  is  the  discretionary  power 
which  neither  this  nor  any  other  Court,  not  even  the  highest 
acting  in  a  judicial  capacity,  is  by  the  constitution  intrasted 
with — and  this  ought  to  be  imprinted  on  the  mind  of  everjr 
Judge  whether  he  be  a  British  or  a  Colonial  Judge. 

Tlie  foundation,  therefore,  upon  which  an  action  lies  is  that 
the  party  obtaining  the  order  of  injunction  has  imposed  upon 
the  Judge  by  some  false  statement  or  some  ^uggeatio  falai  or 
sitppreado  veri  and  by  such  means  has  satisfied  him  ihat  the 
claim  set  forth  in  the  bill  is  of  such  a  natui*o,  that  the  property 
in  dispute  should  remain  in  atcUu  quo  until  the  question  b 
heard  upon  a  counter  statement — ^it  takes  away  no  right  of 
property,  it  merely  suspends  the  disturbance  of  the  property 
until  the  rights  of  parties  are  ascertained.  If,  therefore,  there 
be  no  fraud  or  falsehood  in  a  plaintiff  fairly  stating  in  lus  bill 
of  complaint  and  by  affidavits  made,  satisfies  the  judge  that  he 
has  a  just  right,  an  order  is  made  that  the  property  in  dispute 
shall  not  be  disposed  of  or  put  out  of  the  way  until  the  parties 
can  bo  heard. 

Now  the  declaration  does  not  state  that  the  defendant  false- 
ly procured  or  by  making  a  false  statement  and  without  any 
reasonable  or  probable  cause  the  judge  to  make  the  order  of 
injunction  restraining  the  plaintiff  with  others  from  interfering 
with  the  lumber  described  in  the  order  of  injunction :  in  Ae 
absence  of  such  allegation  it  appears  to  me  this  action  cannot 
be  sustained.  The  action  is  without  precedent,  many  orders  of 
injunction  have  been  granted  and  upon  hearing  before  the  same 
or  another  judge  have  been  dismissed, 'some  on  technical  groundB 
and  some  on  the  merits  with  costs,  and  in  sopue  cases  qo^  until 
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tiie  hearing,  and  when  dismissed,  if  upon  the  merits,  costs  are 
allowed  the  defendant  in  the  injunction  suit.  But  in  the 
various  reports,  the  costs  is  the  compensation  allowed  to  the 
sacoessful  party — ^but  no  case  has  been  cited  of  an  action 
being  brought  under  such  circumstances  as  stated  in  this 
declaration. 

The  arresting  of  a  party  under  the  1  and  2  Vic.  c.  110  is 
somewhat  analogous  to  this  ease.  By  that  Act  a  party  cannot 
be  arrested  at  the  suit  of  any  plaintiff  without  the  order  of  a 
judge;  and  the  court  in  Daniels  v.  Fidding,^  decided  it  is 
necessary  that  the  declaration  should  allege  that  the  order  of  a 
judge  was  obtained  by  falsehood  or  fraud.  Now  there  was  no 
fiaud  or  falsehood  in  this  declaration  alleged,  nor  any  decep- 
tions practiced  upon  the  judge  to  induce  him  to  grant  an  order  of 
injunction,  or  how  or  by  what  means  the  said  defendants  caused 
Ihe  writ  of  injunction  to  be  issued  by  the  judge  without  notice 
to  plaintiff,  made  an  ex  parte  application — was  it  by  affi- 
davit— or^how  was  it  done  ?  There  does  not  appear  any  fraud 
or  malice  actuating  the  defendants  in  such  application,  or  false 
swearing  to  induce  the  judge  to  make  the  order  in  a  suit  then 
commenced  by  the  now  defendants  against  the  now  plaintiff  and 
six  other  pei-sons. 

This  action  is  certainly  a  novel  attempt,  and  one  which,  if  it 
were  allowed  to  succeed,  upon  such  allegations  as  are  contained 
in  the  declaration,  would  be  productive  of  numerous  actions 
against  parties  for  having  obtained,  upon  a  true  statement  of 
£wt8,  an  order  of  a  Judge  on  ex  parte  applications.  No  case 
bag  been  cited  wherein  an  action  lies  upon  an  order  made  by  a 
Judge  who  has  exercised  his  discretion  upon  affidavits,  unless 
the  party  obtaining  the  order  has  obtained  it  by  false  state- 
ments and  fraud,  and  these  should  be  alleged  and  proved  in  an 
action  on  the  case  for  so  doing. 

The  declaration  appears  to  me  to  be  defective  for  not  setting 
forth  that  a  &tlse  representation  had  been  made  by  the /now 
defendants  to  obtain  the  order  of  injunction ;  the  demurrer  I 
think  must  be  sustained. 

The  case  cited  by  the  plaintiff,  viz.,  Fitzjohn  v.  McKinder  ;* 
The  declaration  there   set   out   the  idefendant    ''falsely   and 
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maliciously."  Willes,  J.,  in  the  court  below,  says :  "  But  for  the 
order  of  the  County  Court  Judge  the  action  would  beyond  all 
doubt  have  been  maintainable ;  and  then  that  order  ought  not 
to  aid  the  defendant — ^first  because  it  was  occasioned  by  his 
own  contrivance  and  wrong ;  and  secondly  because  as  a  judidal 
act,  it  is  void,  having  been  obtained  by  fraud  on  the  Court 

Cockbum,  C.  J.,  in  the  Exchequer  Chamber,  says :  "  I  concur 
with  my  brother  Willes,  who  dissented  from  a  majority  of  the 
Common  Pleas  in  thinking  that  it  is  not  competent  for  the 
defendant  to  shelter  himself  under  this  order,  seeing  that 
the  Judge  was  induced  to  make  it  through  his  perjury  and 
fraud." 

In  Guest  v.  Warren,^  the  declaration  alleged  that  the  defend- 
ant fcdsdy  and  maliciously  and  without  any  reasonable  or 
probable  cause  charged  the  plaintiff  before  a  Justice  of  the 
Peace  with  having  stolen  certain  goods  and  chattels  of  the  de- 
fendant, and  caused  and  procured  him  to  be  committed  on  that 
charge,  *  *  and  he  falsely  and  maliciously,  without  any 
reasonable  or  probable  cause  indicted  the  plaintiff  on  that 
charge."  The  declaration  then  charged  the  defendant  with 
false  statements  made  to  indict  the  plaintiff.  The  action  in 
Pichd  ami  otfiers  v.  Watson*  was  for  maintenance  and  the  case 
turned  upon  the  question  whether  the  action  was  maintainable 
by  the  plaintiffs  jointly.  The  Court  held  thi^t  on  the  authority 
of  Barratt  v.  Collins,^  the  action  was  maintainable  for  the  ex- 
penses, to  which  the  damages  were  confined,  they  having  em- 
ployed one  attorney  and  the  suit  was  defended  by  tbem 
through  that  attorney. 

I  am  therefore  of  opinion  the  declaration  is  defective  and 
bad  for  not  avowing  the  defendants  had  pix)cured  the  order  by 
false  statements  or  false  affidavits  to  induce  the  judge  to  gnnt 
the  order  of  injunction — ^and  there  must  be  judgment  for  tbc 
defendants  on  the  demurrer, 

FiSHER,[J.,  concurred  in  the  judgment  of  the  Chief  Justice. 

Wetmore,  J.,  was  absent,  presiding  at  the  Kings*  Circuit. 

Duff,  J.,  took  no  part. 

Judgment  for  defendants. 


»  J8  Jur.  133. 


?  8  M.  &  W.  690. 
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Doe  DEM.  HAZEN  v.  THE  RECTOR,  CHURCH  WARDENS        1879 
AND  VESTRY  OF  SAINT  JAMES'  CHURCH.  Feimuiry. 

Ejectment — Right  to  begin — Practice — Mortmain — Statute  of— 

Whether  in  force  in  this  Province — Will — Testamentary 

capaxMy — Evidence — Medical  witness — Statement  of 

opinion — Wfietlier  competent  to  prove  insanity 

of  other  meinbers  of  the  family. 

On  the  trial  of  an  action  of  ejectment  brought  by  the  heir-at-law,  where  defeDd- 
ut'a  coanael  admits  the  heirship  of  the  lessor  of  the  plaintiff,  and  that  his 
snoestor  died  seized  of  the  property  sought  to  be  recovered,  but  sets  up  a  will 
in  his  (defendant's)  favor,  defendant  is  entitled  to  begin,  and  to  have  the 
gSDeral  replv. 

Tae  Statute  of  Mortmain,  9  Geo.  II.,  c.  36,  is  not  in  force  in  this  Province. 

Is  an  action,  where  the  question  being  tried  is  the  competency  of  the  testatrix 
to  make  a  will,  it  is  no  misdirection  for  the  Jud^e  to  state  as  his  epinion  that 
the  party  contesting  the  will  has  failed  to  estabksh  that  the  testatrix  was  sub- 
ject to  delusions,  provided  the  evidence  relied  on  as  shewing  delusions,  ^nd 
the  question  of  sanity  or  insanity,  are  left  to  the  jury. 

A  medical  witness  may  state  the  conclusions  he  has  arrived  at  as  to  the  capacity 
of  testatrix  to  transact  business,  and  to  make  an  intelligent  disposition  of  her 
pfopextj,  from  the  circumstances  known  to  him,  without  first  stating  the  facts 
npon  which  he  bases  his  conclusions ;  per  Fishbr,  J. ;  but  contra,  per  Wel- 
DON,  J.,  who  held  that  all  the  facts  and  circumstances  must  first  be  given  by 
the  witness  before  he  can  state  the  conclusion  he  has  drawn  from  them,  so 
that  the  jury;  having  the  facts  before  them,  can  themselves  determine  what 
▼eif^t  should  be  attached  to  the  conclusion  drawn  by  the  witness. 

HtH  also,  by  Wbijx)N,  J.,  that  in  a  trial  where  the  question  was  as  to  the  ies- 
timentary  capacity  of  the  testatrix,  it  is  not  competent  to  prove  insanity  of  a 
brother. 

Ejectment  brought  for  the  recovery  of  a  lot  of  land  in  the 
city  of  Saint  John,  devised  by  the  late  Deborah  Brindley  Hazen 
by  her  last  will  and  testament  to  the  defendants.  The  plaintiff 
claimed  as  heir-at-law  of  Miss  Hazen,  and  disputed  the  validity 
of  the  will,  on  the  ground  of  incompetency  of  the  testatrix.* 

At  the  trial,  which  took  place  at  the  St.  John  Circuit  before 
Weldon,  J.,  in  January,  1877,  the  defendants'  counsel  admitted 
the  heirship  of  the  plaintiff,  and  was  allowed  by  the  Judge, 
subject  to  objection  by  the  plaintiff,  to  close  to  the  jury.  A 
verdict  was  found  for  the  defendants,  and  in  the  following 
Hilary  term,  8.  R  Thomson,  Q,  C,  obtained  a  rule  nisi  for  a 
n«w  trial,  on  the  grounds,  1.  That  defendants  were  improperly 
allowed  to  begin;  2.  Improper  rejection  of  evidence;  3.  Im- 
proper admission  of  evidence;  4.  Misdirection. 

The  evidence,  the  rejection  and  admission  of  which  respect- 

*  Thia  wiU  was  before  the  Court  in  lie  Will  of  Hazen  (3  Pugs.  329.) 
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1879         ivcly  were  complained  of,  and  the  alleged  misdirection,  also  the 
Doed.  Hazim  material  facts,  fully  appear  in  the  judgments. 

^'j  ,  April  24,  WddoTL,  Q.  C,  shewed  cause.  As  to  the  right  to 
Church,  begin,  that  is  settled  by  Doe  ex  dem.  Battxi/r  v.  Bray}  (Wkl- 
DON,  J.,  referred  to  Handly  v.  Stacey;^  Seflon  v.  Sopwood* 
Lovett  V.  Loi>ett  ;*  Swinfen  v.  Swinfen})  It  was  objected  that 
the  devise  was  void  under  the  Statute  of  Mortmain,  9  Geo.  II. ; 
but  that  Statute  is  not  in  force  in  this  Province :  Whicker  v. 
Hume  f  Doe  ex  dem.  Harrington  v.  McFadden? 

As  to  the  rejection  of  evidence,  the  plaintiff*s  counsel  will 
contend  we  are  in  a  dilemma,  as  he  will  say,  by  reason  of  the 
rejecting  and  allowing  the  same  class  of  evidence.  But  Dr. 
Bayard  had  detailed  what  he  saw  of  Miss  Hazcn,  and  he  was 
asked  what  was  his  opinion  of  her  capacity  to  transact  busi- 
ness. This  was  allowed  as  being  in  somewhat  of  the  character 
of  an  expert.  It  was  only  to  aid  and  assist  the  jury.  Dr. 
Boisford  was  asked  on  the  part  of  the  plaintiff  what  was  the 
8tate  of  her  mind,  not  what  was  her  capacity  to  transact  busi- 
ness, which  was  very  different.  The  jury  had  the  facts,  and  an 
expert's  opinion  is  admissible  when  it  is  asked  regarding  facts 
proved.  The  questions  to  Dr.  Botsford  were  theoretical  and 
not  as  to  facts  in  evidence.  The  defendants  do  not  say  the 
testatrix  was  insane ;  nor  do  they  say  she  was  so  imbecile  that 
it  amounted  to  idiocy.  It  is  only  that  she  was  weak ;  but  that 
will  not  avoid  the  will  unless  she  was  controlled  by  a  higher 
mind.  In  Doe  devn,  TcUham  v.  Wright,*  there  was  undae  in- 
fluence of  Wright.  The  codicil  of  1870  ratified  and  confirmed 
the  will,  and  it  cannot  be  said  she  had  not  then  a  disposing 
mind  and  memory.  The  whole  evidence  shows  her  capable  of 
doing  business,  but  a  weak  minded  person.  A  physician,before 
giving  his  opinion  as  an  expert,  must  show  his  means  of 
knowledge  of  the  facts  and  what  they  were :  2  Green.  Ev.  369; 
3  Id.  35.  Unless  the  defendants  allege  insanity  in  this  case  as 
distinguished  from  a  weak  mind  they  cannot  give  evidence  of 
Insanity  in  the  family.     There  was  no  misdirection.     He  also 


*  5  C.  B.  C56.  ■  1  F.  &  F.  574.  »  1  F.  &  F.  574 

*  1  F.  &  F.  581.  M  F.  &  F.  584.  «  17  H.  L.  124. 
Bert  153.          "  2  R.  &  M.  1  ;  1  A.  &  E.  3  ;  7  A.  fr  E.  313  ;  5  C.  &  F.  6^1 
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cited:  Banks  v.  GoadfeUow ;^  Smith  v.  Tebbitt;*  Boughten  v.        J 879 

KnigM;''  Wright  v.  Tatham.*  Z)of  (/.Hazen 

April  24th  and  25th.     S,  K  Thovison,  Q.  C,  in  support  of  ^• 

.  .     Saint  Jab(es' 

the  i-ule.     There  was  plenty  of  evidence  to  go  to  the  jur}^  in     church. 

support  of  the  plaintiff*s  case.  The  testator  must  be  able  to 
pursue  a  continuous  train  of  thought,  which  the  evidence  shows 
Miss  Hazen  was  not  able  to  do.  It  was  only  necessary  to  show 
she  hadn't  the  mental  strength  to  take  a  proper  view  of  her 
property  and  the  persons  deserving  of  her  bounty.  I  will  cite 
American  authorities  which,  if  there  is  no  English  decision  to 
the  contrary,  should  have  weight  with  the  court,  as  being  the 
decisions  of  learned  and  able  judges.  A  large  part  of  Mr. 
Weldon's  argument  was  addressed  to  the  question  of  the  testa- 
tor's insanity,  but  here  the  question  is  whether  the  learned 
judge  should  tell  the  jury  there  was  no  evidence  to  support  our 
case.  It  was  clearly  a  direction  to  find  for  the  defendants. 
(Weldon,  J.  I  left  the  question  of  sanity  to  them,  but  said  I 
did  not  think  her  insanity  was  proved).  It  was  only  necesvsary 
for  me  to  show  that  the  weakness  was  so  great  that  there  was 
a  want  of  concentration:  Redfield  Wills  121,  123,  154,  15.> 
and  156.  In  Harwood  v.  Bakery  the  rule  is  laid  down  that  to 
constitute  a  sound  and  disposing  mind  there  must  be  mind 
enough  to  take  into  consideration  all  his  property  and  the 
persons  who  are  the  object  of  his  bounty.  How  can  I  prove 
this  unless  I  am  allowed  to  ask  the  class  of  questions  which 
Mr.  Drary  was  not  allowed  to  answer?  (Fisher,  J.  You 
Wanted  to  ask  Mr.  Drury  as  to  her  capacity  and  then  Mr.  Weldon 
might  have  tested  his  means  of  knowledge  on  cross-examina- 
tion). Barton  v.  Abbott^  is  an  authority  that  the  evidence  of 
medical  men  may  be  taken  as  experts.  This  case  also  shews 
that  I  should  have  been  allowed  to  prove  genital  insanity.  See 
9lao  Frere  v.  Peacock;^  Rex  v.  Wright.^  In  Banlcs  v.  Good- 
fdlcv)  and  Wright  v.  Tatham,  the  law  of  a  testator's  capacity 
is  laid  down,  and  it  appears  that  he  must  have  a  knowledge  of 
Ws  businesss,  to  manage  the  property  he  has,  and  the  persons 


*  L  R.  6  Q.  B.  549.  *  L.  U.  1  P.  &  D.  354. 
»  L.  R.  3  P.  &  D.  64.  ♦  5  C.  &  F.  672. 

*  3  Moo.  P.  C.  C.  282.  •  7  Gray  72. 

'  3  CurtU.  •  R.  &  R.  Cr.  C.  456. 
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1879         having  claims  upon  his  bounty,  and  that  if  there  are  degrees  of 
Doed.  Hazen  capacity  recognized  the  highest  degree  is  recjuired  for  making 
*'•         ^  a  will.     Dr.  Botsford  was  not  allow^ed  to  answer  qi^estions  sub- 
^cSuR^B?.^  stantially  the  same  as  Dr.  Bayard  was  permitted   to  aoswer. 
Botsford  was  her  regular  attendant,  while  Bayard  only  attend- 
ed once,  except  in  her  final  illness.    Some  of  the  questions  paf: 
to  Dr.  Botsford  and  rejected  were  exactly  similar  to   q,uestions 
put  on  the  part  of  the  defendants  to  Dr.  Bayard  and  allowed. 
The  bill  of  medicines  ordered  by  the  testatrix  T^as  inadmissible: 
Doe  dem,  Tatham  v.  Wright. 

Cur.  adv,  wit. 

The  following  opinions  were  now  delivered : — 

Weldon,  J.  This  cause  was  tried  at  the  Circuit  Court  held 
in  Saint  John,  in  January  1877,  when  a  verdict  was  found  for 
the  defendants.  A  rule  nisi  was  granted  for  a  new  trial  on 
several  grounds.  First — In  the  learned  Judge  deciding  the  de- 
fendants had  the  right  to  the  general  reply  by  admitting  the 
lessor  of  the  plaintiff  was  heir-at-law,  and  that  his  ancestor 
died  sei^  and  possessed  of  the  property  sought  to  be  recovered 
in  this  action  at  the  time  of  her  death,  the  defendants  setting 
up  a  devise  by  Will  and  testamentary  capacity  of  the  Testatrix 
to  make  a  will,  the  affirmative  of  the  issue  was  on  the  def^- 
dants.  Secondly— That  the  bequest  was  void  under  the  Eor^- 
main  Act,  9  Geo.  II,  cap.  36.  Third — Improper  receptiop  ol 
evidence.  Fourth — Improper  rejection  of  evidence.  Fifth-^ 
Misdirection  of  the  learned  Judge  in  telling  the  jury  there  was 
no  evidence  of  insanity. 

As  to  the  iSrst  point,  the  cases  are  very  numerous  as  to  the 
propriety  of  the  learned  Judge's  ruling.  From  GoqdtiUe  ex 
dem.  Bevett  v.  Brahdm;^  numerous  cases  in  Foster  &  R»l* 
Reports,  Hanley  v.  Stacey,  Vol.  I.,  253,  C.  J.  Lord  Campbell 
Martvii  V.  Johnston,  Vol.  I.,  122,  Erie,  C.  J. ;  Stoimant  Y.Water- 
loo  Life  Insurance  Co.,  Baron  Channel;  Sutton  v.  Saddler;* 
Swmfen  v.  Swinfen*  Byles,  J. 

As  to  the  second  point : 

The  statute  commonly  called  the  Mortmain  Act  does  no* 
extend  to  this  Colony. 

»  4  Term  R.  497.  *  I  F.  4  F.  22. 

»  3  C.  B„  N.  S.  87  ;  3  Jur.  N.  S.  1151.  *  1  F.  &  F.  584. 
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No  English  authority  was  cited  for  this  contention.   Doe  dem.        lS7d 
Afideraan  v.  Todd;^  Ferguson  v.  Gibson;^  HaUock  v.  Wilsons  Doed,njLixs 
These  cases  iKrere  decided  upon  the  local  Act  of  Upper  Canada,  i'. 

Whereby  the  whole  body  of  English  law,  civil  and  criminal,  was  ^^^^J^*** 
ihtfddtfced  into  Upper  Canada,  now  Ontario,  by  an  Act  of  the 
L^Iattire  passed  in  the  first  session  after  the  passing  of  the  Con- 
stitbtional  Act  of  1791.  As  to  the  U.  C.  Report,  The  Corpora- 
tism of  Whitby  V.  Liscomih  *  fully  explains  how  the  law  of  Mort^ 
ttuun  was  introduced  into  Upper  Canada.  So  that  the  author* 
Ities  dted  from  the  Upper  Canada  Reports  have  no  bearing 
upon  the  question  in  this  case. 

In  Doe  ex  derm.  Harrington  v.  McFadden^  Mr.  Justice  Par- 
ker, in  speaking  of  this  Statute  9  Geo.  II.,  c.  36,  says:  "The 
Statute  of  Mortmain,  which  by  the  bye  was  passed  after  the 
establishment  of  numerous  Colonies  without  naming  them,  and 
certain  other  statutes  mentioned  by  the  Master  of  the  Rolls  in 
Mer.  148,  are  inapplicable  either  in  their  object  or  pro* 
visions  to  the  situation  and  condition  of  Colonies." 

In  the  case  of  TJve  Attorney  General  v.  Stewart^  in  which  the 
qctestion  was,  whether  the  Statute  of  Mortmain  (9  Geo.  II.,  c.  36) 
extended  to  the  Island  of  Grenada,  the  Master  of  the  Rolls, 
ffir  W.  Grant,  also  adopts  substantially  the  same  rule  and 
makes  the  determination  of  the  point  to  depend  upon  the  con* 
sidenition,  "  Whether  it  be  a  law  of  local  policy,  adapted  solely 
to  the  country  in  which  it  was  made,  or  a  general  regulation  of 
ptoperty  equally  applicable  to  any  country,  in  which  by  the 
niles  of  the  English  law  that  property  is  governed " ;  and  he 
eomes  to  the  conclusion  that  the  Mortmain  Act  is  quite  inappli- 
caplc  to  Grenada  or  any  other  Colony,  for  the  reason  "  in  its 
cfttises,  its  provisions,  its  qualifications,  and  its  exceptions,  it  is 
a  law  wholly  English,  calculated  for  purposes  of  local  policy, 
comjJicated  with  local  establishments  and  incapable,  without 
great  incongruity  in  the  effect,  of  being  transferred  as  it  stands, 
into  the  code  of  any  other  country." 

His  case  was  referred  to  with  approbation  by  the  Lord 
Chancellor  in  the  case  of  Whicker  v.  Hume?    His  Lordship,  in 

'  22  U.  C.  Rep.  »  Grant  Ch.  22.  »  9  U.  C.  Rep.  849. 

*  1  a  2  Ch.  Ont.  *  Bert  R.  171.  •  2  Mer.  143. 

'  4  Jur.,  N.  S.  933;  17  H.  L.  Cas.  150. 
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^^79         giving  judgment,  says :  "  This  brings  me  to  the  second  questioD, 
Doe  d,  Hazen  which  is  as  to  the  effect  of  the  Statute  of  Mortmain  upon  a 
^-        ^  devise  of  lands  in  New  South  Wales.     It  will  only  therefore 
Church.     ^  necessary  for  me  to  address  your  Lordships  very  shortly  on 
that  subject.     I  consider  this  question  as  almost  determined  by 
'  the  opinion  of  the  Master  of  the  Rolls  in  the  case  of  the  Alter- 

iicy  General  v.  Stewart^  because  altho'  a  distinction  was  sought 
to  be  established  between  that  case  and  the  present,  by  reason 
of  the  Island  of  Grenada,  which  was  the  Colony  in  that  case, 
being  a  conquered  country  and  this  being  a  settled  Colony ;  yet 
I  apprehend  it  will  be  found  that  unless  the  Act  9  Geo.  IV. 
applies  to  this  particular  case,  the  principle  involved  in  the 
decision  of  Sir  W.  Grant  would  be  completely  conclusive  in  the 
present  question.  It  is  true  the  inhabitants  of  a  conquered 
Colony  have  those  laws  only  which  are  established  by  the 
Sovereign  of  the  Country,  and  that  the  colonists  of  a  planted 
Colony,  as  it  is  said,  carry  with  them  such  laws  of  the  mother 
country  as  are  adapted  to  their  new  situation.  But  the  opinion 
of  Sir  W.  Grant  applied  generally,  I  think,  to  the  Statute  of 
Mortmain  as  applicable  to  the  Colonies,  for  he  says :  "  Whether 
the  Statute  of  Mortmain  be  in  force  in  the  Island  of  Grenada 
will,  as  it  seems  to  me,  depend  on  this  consideration,  whether  it 
be  a  law  of  local  policy  adapted  solely  to  the  country  in  which 
it  was  made,  or  a  general  regulation  of  property  equally  appli- 
cable to  any  country  in  which  it  is,  by  the  rules  of  English  law, 
that  that  property  is  governed.  I  conceive  the  object  of  the 
Statute  of  Mortmain  was  wholly  political,  that  it  grew  out  o! 
local  circumstances  and  was  meant  to  have  merely  a  local 
operation.  It  was  passed  to  prevent  w^hat  was  deemed  a  pub- 
lic mischief  and  not  to  regulate  as  between  ancestor  and  heir, 
the  power  of  devising  or  to  prescribe  as  between  grantor  and 
grantee  the  forms  of  alienation.  It  is  incidentally  only,  and 
with  reference  to  a  particular  object,  that  the  exercise  of  the 
owner's  dominion  over  his  property  is  abridged."  Now  I  think, 
upon  genei-al  principles,  if  the  question  were  without  any 
reference  to  an  Act  of  the  Legislatuie,  whether  the  Mortmain 
Act  was  applicable  to  the  situation  of  New  South  Wales,  I 

*  2  Mcr.  U3. 
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should  mast  decidedly  and  without  any  hesitation  come  to  the ^879 


conclusion  that  it  was  not ;  and,  therefore,  I  think  it  would  be  Doe  d,  Uazen 

necessary  for  the  appellants  to  shew,  that  under  some  Act  of  ^- 

Saint  James,*" 
Parliament  that  particular  law  lyas  transplanted  to  the  Colony     church. 

and  grafted  upon  the  law  and  institutions  there." 

Lord  Cranworth — "  With  regard  to  the  application  of  the 
Statute  9  Geo.  II,  cap.  UG,  to  the  Colonies  I  think  the  decision 
of  Sir  W.  Grant  on  that  subject  perfectly  conclusive.  Nothing 
is  more  difficult  to  know  which  of  our  laws  are  regarded  as 
imported  into  our  Colonies.  The  Act  says  'all  the  laws 
adapted  to  the  condition  of  the  Colony.'  Who  is  to  decide 
whether  they  are  adapted  or  not  ?  That  is  a  very  difficult  ques- 
tion. But  with  regard  to  this  Statute  of  Moi-tmain  ordinarily 
so  called  I  cannot  have  the  least  doubt  but  that  it  cannot  be 
regarded  as  applicable  to  the  Colonies." 

The  improper  reception  of  evidence  was  principally  that  of 
Robert  L.  Hazen,  a  brother  of  the  Testatrix,  and  also  of  the 
lessor  of  the  plaintiff.  As  the  claim  was  based  upon  the  in- 
sanity of  the  said  Deborah  Brindley  Hazen  from  her  nativity, 
on  her  attaining  to  competent  ago  in  the  year  1820  and  down 
to  the  time  of  her  making  her  will  and  codicils  in  1869  and 
1870,  all  the  transactions  of  her  life  were  subjected  to  the  view 
and  consideration  of  the  jury,  to  enable  them  to  form  their 
judgment  of  her  competency  to  make  a  will :  all  that  she  said, 
she  did,  and  all  under  certa,in  circumstances  she  omitted  to  say 
and  do— every  act  of  the  Testatrix'  life  is  relevant  to  the  issue ; 
of  course  anything  which  she  can  be  shewn  to  have  done  in 
regard  to  any  written  document  being  evidence,  it  follows  that 
such  written  document  must  itself  be  received ;  othei-wise  the 
true  character  of  the  act  which  she  has  done  cannot  be  properly 
estimated,  or  the  jury  be  enabled  to  judge  how  far  that  act  is 
indicative  of  the  state  of  her  mental  faculties  or  mind  or  nof, 
and  to  shew  she  had  a  rational  mind,  was  competent  to  act,  did 
act,  and  was  so  treated  by  the  public,  her  family — including 
the  lessor  of  the  plaintiff.  Robert  L.  Hazen  was  a  few  years 
younger  than  the  Testatrix;  Charles  Hazen,  the  lessor  of 
plaintiff,  was  a  few  years  older — they  would  both  know  every 
act  of  her  life.  After  stating,  by  the  witness  Robert  L.  Hazen, 
that  the  Testatrix  was  his  sister,  born  in  1805,  three  years  older 
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1879        than  he  was,  they  went  to  school  together.     His  father  died  in 
jDoerf.  Hazen  1816,  leaving  seven  children  nearly  all  grown  up — Hamiy, 
V-  Charles,  LeBaron,  George,  Robert,  Mrs.  DeWolf  and  Brindley. 

^^Church.^'  The  first  death  in  the  family  was  George,  he  died  in  1829.  The 
witness  Robert  L.  Hazen  whose  evidence — ^he  being  in  veiy  bad 
health — was  taken  under  an  order  of  Chief  Justice  Ritchie 
before  Charles  Skinner  Esquire,  a  Barrister,  did  not  long  sur- 
vive the  examination  thus  taken — ^the  whole  of  the  evidence 
thus  taken  was  objected  to  being  read  on  the  trial — many  of 
the  questions  and  answers  were  rejected  at  the  trial.     He  says : 

"  They  all  lived  together.  My  mother  took  possession  of  all  my 
father's  property  until  she  died.  We  all  lived  together  until  her 
death.''  The  question  put  to  the  witness,  ^'Tell  us  about  Mumj 
Hazen."  Ans. — "  He  lived  with  us  until  1833,  after  my  mother's 
death  ho  became  a  lunatic."  This  being  objected  to,  the  further  ques- 
tion, "  Will  you  state  anything  further  about  Murray  Hazen  t  Tb« 
question  being  objected  to  the  answer  was  given  and  being  ob- 
jected by  Mr.  Thomson,  the  counsel  for  the  lessor  of  the  plaintiff, 
was  not  allowed  to  be  read  at  the  trial.  The  other  questions  which 
were  put  to  the  witness  I  have  transcribed  froii  my  notes  of 
the  trial  with  the  answei*s  given  or  so  much  of  them  m 
I  allowed  to  be  read.  Ques.  — "  Will  you  state  about  your 
other  brothers  1"  Ans.-  -"  My  mother  had  charge  of  my  lather's 
estate  until  her  death,  at  which  time  my  brother  LeBaron  took 
charge  of  her  estate  as  administrator.  He  acted  as  administrator. 
My  mother  left  a  large  real  and  pei-sonal  estate.  LeBaron  died  in 
July,  1836."  Ques. — "State  your  knowledge  of  the  early  yeaw  flf 
Miss  Hazen,  your  sister,  as  you  knew  her?"  The  question  was 
objected  to  as  too  leading.  The  answer  allowed. — "  My  sister  Brindley 
and  myself  from  our  earliest  years  went  to  school  together  to  Mis 
Kolloch  and  were  a  great  deal  together,  lived  together  in  the  same 
house  until  1837  when  I  was  married ;  at  that  time  she  was  31  or  3S 
years  of  aga"  Ques. — "Did  you  during  that  time  observe  any  de- 
ficiency in  her  intellect  ]"  Ans. — "  No,  not  the  slightest"  Quea— 
'*  Did  you  theu  in  paying  over  the  share  to  Miss  Hazen  see  anything 
the  matter  or  out  of  the  way  with  her  mind,  or  did  she  so  appear  to 
you  1"  Ans. — "  I  i)aid  her  over  voiy  large  sums  of  money  for  rents  and 
other  monies  due  to  her.  *  *  She  had  about  £1,250  in  the  Englisb 
Consols  which  I  sold  for  her  at  her  i-equest  and  paid  the  money  to  her 
or  to  her  order."    The  witness  produces  a  number  of  papeis  and  sajs 
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they  are  signed  by  her,  and  some  of  them  written  by  her.     No.  1. —         ^^7^ 
A  receipt  dated  22nd  April,  1839,  for  £43  ISs.  3<L  stg.  No.  2.— A  re-  ^oTZhazkn 
ceiptdated  11th  October,  1839,  for  £203  128.  4d.  stg.  No.  3.— An  order  •• 

written  by  deceaseil,  dated  12th  March,  1839,  for  balance  of  money,  ^^church^ 
which  I  paid  William  Jack  the  money  due  on  that  order.  Receipts 
nambered  4,  5,  6,  7,  8,  9,  10,  11,  12,  are  all  signed  by  Miss  Hazen. 
The  defendants  ofier  to  show  what  these  receipts  and  orders  were  for, 
but  ruled  out  on  objection  by  plaintiff's  Counsel.  Ques. — "  How  was 
Miss  Hazen  in  regard  to  her  understanding  of  her  own  rights  1"  Ans. 
— '•  I  think  she  underatood  perfectly  what  property  she  was  entitled 
to,  both  real  and  personal ;  I  know  she  did.  She  was  anxious  to  have 
her  property  in  her  own  name.  I  produce  a  letter  written  by  her 
showing  that  she  wished  her  stock  in  her  own  name.  The  letter  is  in 
her  own  hand  writing  and  put  in  by  mo  (No.  13).  I  found  the  paper 
accidentally  among  ray  old  papers.  I  have  received  many  notes  from 
her  which  I  destroyed  frequently. 

"  Friday,  June  26th. 
My  Dear  Jiobert,— 

WiU  you  be  kind  enough  to  give  the  Dr.  the  rent  you  mentioned  to 
Urn  lately,  which  illness  prevented  my  attending  to,  you  can  also 
hand  him  my  account  for  the  half  yeai*  and  the  balance  due,  the 
diYiaion  will  soon  be  made.  My  Halifax  stock  I  wish  retained  in  my 
own  name  and  the  certificate  given  to  Dr.  DeWolf. 

Yours  truly, 

D.  B.  H. 

Please  to  have  the  certificate  in  the  name  of  D.  Brindley  Hazen 
and  not  in  B.  Hazen.     I  shall  be  in  town  in  7  or  8  weeks." 

Address— R.  L.  Hazen,  Esq. 

Ques. — "  As  to  her  capacity  for  business  and  for  the  transaction  of 
her  business,  was  she  dull  or  how  was  it  ]"  Ans. — "  She  was  sharp 
«nd  quick.  I  think  she  had  a  good  capacity  for  business.  I  think 
her  intellect  was  naturally  sharp  and  quick  for  business,  but  she 
wcmld  not  or  could  not  keep  accounts ;  that  was  all  her  trouble." 
Q«e8.--«<  How  did  you  always  treat  her  in  business  transactions  as  to 
JwT  capacity  f  Ans. — "  I  treated  her  as  I  would  any  other  lady  with 
*hom  I  had  business."  Ques.—"  After  the  Death  of  Mrs.  DeWolf 
^  you  see  any  change  in  Miss  Hazen  other  than  the  usual  grief  on 
wch  an  occasion  or  anything  to  attract  your  attention  ?"  Ans. — "  I 
»w  her  in  great  grief."  Ques* — "  Heferring  to  Mr.  Charles  Hazen's 
statement  that  you  heard  him  make  or  did  make  in  the  Probate  Court 
▼herein  he  sajS  that  shortly  after  Mrs.  DeWolf s  death  Miss  Hazen 
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.:879  exhibited  symptoms  of  insanity  and  you  proposed  to  send  her  to  the 

Doed  Hazen  L^J^^-tic  Asylum  did  you  ever  make  such  proposal  T     An& — "  I  never 
V,  did  make  such  a  proposal.     I  may  have  said  to  Charles  Hazen  or  to 

Saint  Jambs'  Dr.  DeWolf  when  they  complained  of  the  trouble  Miss  Hazen  gave 
uuRCH.  i^ijgu^  after  her  sister's  death  sarcastically  *you  had  better  send  berto 
a^Lunatic  Asylum  * ;  but  I  have  no  recollection  of  saying,  *  if  I  did,  1 
said  so  sarcastically ;'  that  was  more  than  twenty  years  ago  and  I  have 
not  the  slightest  recollection  of  saying  so,  and  it  is  impossiblt?  I  could 
have  said  so  in  any  other  way  than  sarcastically.  I  was  not  in  the 
Pi-obate  Court  when  the  statement  of  Charles  Hazen  was  made  and 
did  not  hear  it  made."  Ques. — "  From  her  conversation  with  you 
did  you  draw  that  inference  ]"  Ans. — "  Yes."  Objection  to  the  fol- 
lowing questions  to  Dr.  Wm.  Bayard.  He  had  been  attending  her. 
The  following  question  was  put  to  the  witnes.s.  "  Fi'om  what  you 
saw  of  her  and  your  peraonal  acquaintance  Avhat  was  her  capacity  to 
manage  her  business  T  Ans. — "  I  never  saw  her  shew  delusions  d 
any  kind ;  my  actual  acquaintance  only  extended  to  the  time  I  at- 
tended her  when  she  was  ill.  As  far  as  I  was  capable  from  that 
knowledge  I  never  saw  anything  to  lead  me  to  suspect  she  was  inca- 
pable to  do  so.     I  treated  her  the  same  as  other  patients." 

I  am  unable  to  discover  that  there  is  anything  in  this  evid- 
ence, which  was  objected  to,  as  being  improperly  admitted.  In 
carefully  examining  the  evidence  taken  by  the  commissioner  I 
think  more  might  properly  have  been  allowed.  There  was  not 
a  question  put  to  this  witness  or  answer  given,  but  what  was 
objected  to  by  the  plaintifT's  counsel  before  the  commissioner. 
Some  questions  and  answei^s  were  excluded  upon  objection  by 
PlaintifTs  counsel  which>  upon  full  consideration,  1  am  of 
opinion  ought  to  have  been  admitted,  to  more  fully  explain  the 
questions  and  answers  objected  to.  Had  the  verdict  l)een 
otherwise  the  defendants  would  have  had  just  grounds  for  a 
new  trial.  The  witness  had  been  with  the  testatrix  from  her 
infancy,  grown  up  together  and  lived  together  for  30  to  35 
years,  a  large  property  left  to  them  by  their  mother,  which  was 
divided  in  1850,  each  taking  their  own  share.  The  witness 
had  acted  with  her  and  for  her,  and  having  thus  shewn  hb 
means  of  knowing  all  about  her  life  and  conduct,  if  the  witnws 
did  express  his  opinion  of  her  capacity  to  do  business  it  would 
really  involve  no  more  than  an  enquiry  as  to  the  effect  of  all 
the  acts  which  the  witness  had  seen  the  testatrix  do  for  a  long 
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series  of  years ;  and  the  manner  in  which  she  was,  during  that       1879 
period,  treated  by  those  with  whom  she  was  living  in  familiar  Doed.  Hazen 
intercourse.  ^' 

As  to  the  question  to  Dr.  Bayard,  it  was  at  the  close  of  his  ^chdrcu.^'^ 
direct  examination,  wherein  he  had  fully  described  what  he 
had  done,  how  prescribed  for  her,  how  she  had  followed  his 
prescriptions  and  intelligently  answered  his  enquiries,  had 
settled  his  bill,  how  payments  were  made,  shewed  a  memory  of 
these  visits ;  the  question  was  put  to  him  "  What  was  her  ca- 
pacity to  manage  hei*  business  ?"  and  he  answered  what  he  saw, 
and  described  her  to  be  the  same  as  other  patients. 

As  to  the  improper  rejection  of  evidence  of  Dr.  Botsford,  who 
had  been  her  physician  from  1839  down  to  her  death,  with  the 
exception  of  two  years,  and  knew  her  intimately,  a  number  of 
questions  were  put  to  this  witness  and  rejected  by  the  Judge. 
From  the  Judge's  notes,  the  first  question  asked, — 

"  Describe  the  state  of  her  miiid  1"     "  Will  you  describe  as  nearly 
as  you  can  the  state  of  her  mind  during  the  timiB  you  attended  her  1" 
The  witness  having  described  her  as  being  quiet,  impulsive  and  object- 
less.    "As  to  conduct  she  was  impatient,  devotional,  fixed  and  tenacious   . 
in  sentiment  or  idea.    Strong  sense,  ludicrous,  unconnected  in  thought, 
and  weak  intellectual  powers."     "  What  conclusions  do  you  fonn  from 
the  facts  you  have  stated  as  to  Miss  Hazen's  mind, — were  the  intel- 
lectual powers  morbid  or  otherwise  ]"     [No  facts  have  been  stated.]  \ 
"During  all  the  time  you  have  known  her  since  1839,  was  there  any- 
thing to  indicate  a  deficiency  in  Miss  Hazon's  intellect]"  [Judge. — 
"  Before  this  question  can  be  answered,  the  witness  must  state  what 
the  things  are  upon  which  he  bases  his  answer."]     "Is  it  a  matter 
of  importance  to  prove  in  a  medical  point  of  sanity  or  insanity,  that 
a  patient's  relatives  were  afiected  with  insanity  1"     '*  Is  it  not  upon  an 
bqniiy  as  to  sanity  or  insanity  of  a  person  an  important  element  of 
the  inquiry  to  ascertain  whether  or  not  other  members  of  the  person's 
hmily  have  been  lunatic  or  insane  ]"     [Ruled  out  as  not  being  rele- 
vant to  the  case  and  issue.]     "  Speaking  to  your  knowledge  of  Miss 
Hazen,  What  was  her  capacity  for  business  T     [Judgk.— "Witness 
may  speak  of  any  business  he  had  with  her,  but  not  otherwise  give  liLs 
opinion."]     "Was  her  mind  up  to  the  average  1"     [Judge. — "Thei-e 
is  no  scale  to  take  an  average  1"J     "  Will  you  describe  the  bliaracter  of 
her  mind  as  it  presented  iteelf  to  you  1"     "  What,  in  your  opinion,  was 
the  state  of  Miss  Hazen's  mind  when  you  saw  her  on  the  21st  April, 
62 
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i870         in  reference  to  its  strength  or  capacity  f '     '*  From  your  long  acquaints 

/Vf/Z  TffA™  ftnce  with  Miss  Hazen,  as  well  as  since  your  medical  attendance  on 

w.  her,  had  you  not  every  opportunity  and  facUity  for  arriving  at  a  oor- 

Saint  Jambs*  rect  conclusion  as  to  the  state  of  her  mind  and  as  to  her  mental 

"*^'      capacity r     [Judge. — "The  witness  cannot  give  his  oonclusiaDS ;  he 

can  only  state  what  he  saw  during  that  acquaintance"]     "  Was  that 

oddity  and  peculiarity  of  manner  an  indication  of  mental  weakness  f 

**  From  the  facts  which  you  have  de8cril)ed  in  reference  to  her  speech, 

manner  and  conduct,  what  inference  do  you  draw  in  reference  to  her 

mental  capacity  1"     "In  reference  to  your  long  acquaintance  with 

Miss   Hazen  and  to  your  long  medical  attendance  upon  her,  and 

especially  to  the  long  illness  of  March  and  April,  1869,  was  Miss 

Hazen,  in  your  opinion,  possessed  of  a  mind  and  memory  to  enaUe 

her  on  the  22d  April,  1869,  to  make  an  intelligent  disposition  of  her 

property  by  will  or  otherwise T     "Referring  to  the  illness  of  li$69 

and  to  the  effect  which  it  necessarily  had  upon  her  body  and  mind,  was 

Miss  Hazen  in  your  opinion  possessed,  on  the  2  2d  April,  1869,  of 

sufficient  strength  (»f  mind  and  memory  to  intelligently  dispose  of  her 

property  by  will  or  othei*wise  ?"     "  Did  any  of  the  acts  you  speak  of 

affect  her  capacity  for  business  1" 

In  the  questions  to  Charles  Dmry :  "  Was  she  in  your  judgment 
from  your  life-long  knowledge,  a  person  capable  of  attending  to  the 
ordinary  affairs  and  business  of  lifeT  "From  your  knowledge  of 
Miss  Hazen,  is  it  your  opinion  that  she  had  sufficient  capacity  to  un- 
derstand the  value  of  her  pit)perty,  the  nature  of  it,  and  could  she 
manage  it  T  "  Wliat  you  saw  of  Miss  Hazen,  in  your  judgm^it  was 
she  capable  of  imderstanding  the  nature  and  value  of  her  property  she 
possessed  V  "  Did  she,  under  the  subject,  labor  under  any  delusion 
on  that  subject?"  "Was  she  aware  of,  to  your  knowledge,  that  she 
was  aware  of  being  peculiar  of  manner,  dress  or  speech  1" 

The  following  questions  put  to  Dr.  Oarritte  were  objected  to  and 
ruled  out :  He  had  been  acquainted  with  her ;  never  attended  praCes- 
sionaUy ;  he  said  her  manner  was  eccentric.  "  From  your  obserratioD 
of  her  manner,  her  dress,  her  speech  and  other  characteristics  which 
came  under  your  observation,  would  you,  as  a  medical  man,  consider 
she  displayed  a  well-balanced  mind  V  "  From  your  observation  and 
knowledge  of  Miss  Hazen,  derived  from  your  communication  and  con- 
versation with  her,  do  you,  as  a  medical  man,  consider  she  was  capa- 
ble of  transacting  her  ordinary  business  1" 

!No  questions  as  to  what  the  testatrix  did  or  how  she  acted, 
when  acted,  or  any  facts  stated  but  the  conclusion  and  opinion  of 
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the  witness  without  thefacts  upon  which  he  based  his  conclusions.  1879 
These  are  the  questions  objected  and  ruled  upon  which  form  Doed,BAatv 
the  grounds  of  rejection  of  evidence.  McNaugkton's  case  •• 
and  Bavks  v.  GoodfeUow  are  the  authorities  I  acted  upon.  It  has  ^^ue^l** 
never  been  decided,  as  far  as  I  can  discover  in  any  law  book, 
that  the  opinion  of  a  witness  upon  the  competency  of  a  party 
to  make  a  will  upon  his  own  knowledge  of  facts  not  communi* 
cated  to  or  stated  by  him  are  admissible  in  evidence  to  be  sub* 
mitted  to  a  jury  to  decide  upon  the  question  of  competency  or 
incompetency  of  a  party  to  make  a  will.  The  testamentary 
capacity  to  make  a  will  is  a  question  of  fact,  and  the  jury  are 
to  draw  their  conclusions  from  the  evidence  of  other  facts  be- 
fore them,  not  from  the  opinions  which  others  may  have  formed 
upon  facts  not  stated  before  the  jury.  After  having  exhausted 
all  the  means  of  knowledge,  their  transactions  with  the  tes- 
tatrix,  what  she  had  done,  the  length  of  time  she  had  been 
with  the  witness  in  friendly,  social  or  business  intercourse ; 
then  questions  may  possibly  be  put  generally  as  to  their 
opinion  of  the  competency  of  the  party  to  do  those  acts,  from 
the  manner  in  which  they  are  done,  being  all  stated  before  a 
jniy,  so  they  can  judge  whether  the  acts  warrant  the  conclusions 
and  circumstances  drawn  from  them. 

"  I  do  not  concede,"  says  Mr.  Justice  Coleridge  in  Wright  v.  Doe 
dem,  TcUham^  "  though  it  is  not  necessary  now  to  decide  the  point, 
that  the  mere  opinion  of  a  witness,  even  on  oath,  is  as  such  admissible 
upon  a  question  of  competency.  When  you  can  bring  the  decision  of 
that  question,  as'you  sometimes  may,  to  depend  upon  deductions  from 
sdentific  premises,  you  may  hear  those  deductions  expressed  as 
ojnnions  by  scientific  men ;  the  necessity  of  the  case  justifies  this  de- 
parture from  the  general  rule ;  but  competency  in  the  main,  is  a  ques- 
taon  of  fact,  and  the  jury  are  to  draw  their  conclusions  from  the  evi- 
dence of  those  facts  before  them,  not  from  the  opinions  which  others 
may  have  formed  from  facts  not  before  the  jiu*y.  I  admit  that  in 
practice  where  the  witness  to  facts  is  present,  it  is  by  no  means  un- 
common to  ask  directly  for  his  opinion.  Such  a  question  it  would  be 
idle  to  object  to;  for  the  objection  would  only  lead  to  a  decided 
enquiry  into  particular  facts,  which  the  witness  is  then  ready  to  go 
into ;  nothing  then  would  be  gained  by  it.     I  am  not,  however,  aware 

'  4  Bing.  K.  C.  499. 

Digitized  by  VjOOQIC 


492  CASES  IN  THE  SUPREME  COURT, 

1879  that  this  question  has  ever  iiiwii  ai'gument  been  decided  to  be  correct 

l^ed.  Hazen  in  form." 

V.  In  Morrison  v.  Machan^  the  rule  is   thus   laid  down  :  "  In 

^^Chubch*^^  questions  of  insanity  the  inference  to  be  derived  from  general 
peculiarities  in  the  manner  of  speech,  behaviour  and  letters  of 
an  alleged  lunatic  should  be  drawn  by  the  jury  themselves,  and 
they  should  not  be  guided  by  the  opinions  foimed  by  medical 
witnesses."  Triker  v.  Cftadd,^  was  cited  by  the  plaintifFs 
counsel  on  this  point  to  show  opinions  may  be  given.  That 
case  was  not  like  the  present.  The  question  there  was  whether 
a  bank  to  prevent  the  overflowing  of  the  sea  had  caused  the 
overchoking  of  the  harbor,  the  opinion  of  scientific  men  b&  to 
the  effect  of  such  an  embankment  on  the  harbor  were  held  to 
be  admissible.  As  also  Baxter  and  others  v.  Abbott*  the  de- 
cision of  Judge  Thomas  was  cited  oveiTuling  the  decision  of 
Metcalf,  J.,  allowing  a  will  dated  27th  November,  1853,  of 
Jonathan  F.  Parker.  The  case  had  been  submitted  to  the 
Jury  on  two  issues,  the  sanity  of  the  testator,  and  undue  in- 
fluence. The  appellant  had  called  B.  Osgood,  a  physician,  to 
get  his  opinion  as  to  the  sanity  of  the  testator,  having  seen  him 
in  August — and  also  to  give  evidence  that  the  testator  s  family 
were  subject  to  insanity.  The  Judge  having  rejected  their 
evidence,  it  came  up  before  the  Court  on  exception.  Thomas, 
J.,  held  that  insanity  of  the  testator's  parents  and  of  an  uncle 
is  competent  evidence  upon  the  trial  of  an  issue  of  his  insanity. 
He  was  also  of  opinion  when  a  physician  had  made  insanity 
his  peculiar  study  his  opinion  should  be  allowed.  He  re- 
ferred to  Haggard's  Ecclesiastical  Reports  2  Vol.  in  support  *)f 
this  view. 

Chief  Justice  Shaw,  with  the  concurrence  of  his  brother 
Justices  Metcalf  and  Bigelow — all  eminent  men  of  the  bench 
of  Massachusetts  in  Tke  Goinmonwealth  v.  Wilson*  says :— 
"  Facts  or  opinions  on  the  subject  of  insanity,  as  on  any  other 
subject,  cannot  be  laid  upon  the  juiy  except  by  the  testimony 
under  oath  of  persons  skilled  in  such  matters.  *  *  *  Subscrib- 
ing witnesses  to  a  will,  being  the  witnesses  chosen  by  a  testa- 
tor, are  allowed  to  state  their  opinions  as  to  his  sanity.    But 

^  24  Sco.  Seas.  Cos.  625.  >  3  DongUs  157. 

»  7  Gray's  Rep.  (Mass.)  76.  *  1  Gray  337. 
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other  witnesses,  not  experts,  arc  not  permitted  to  staie  their        1879 

opinion,  even  if  they  first  state  tfie  facts  and  circumstances  Doerf.  Hazwt 

on  which  it  is  founded.      This  distinction  has  been   Ions:  v- 

Saimt  James' 
established  in  the  Commonwealth  and  uniformly  adhered  to.     churc?h 

And  the  more  recent  authorities  are  against  the  admission  of 
such  evidence."  The  case  of  Regina  v.  McNaughton^  was  re- 
ferred to.  See  also  1  Vol.  of  the  same  reports,  where  Chief 
Justice  Shaw  held  a  contrary  opinion. 

It  was  urged  by  Mr.  Thomson,  the  plaintiffs  counsel,  that  in 
the  absence  of  any  English  authorities  upon  this  point  the 
principles  laid  down  in  the  judgment  of  Judge  Thomas  might 
be  adopted  with  advantage  by  the  Court.  I  am  unable  to  con. 
cur  in  this  view.  I  entertain  a  very  high  respect  for  the 
opinions  of  the  many  able  men  who  have  occupied  seats  on  the 
Judicial  Bench  of  Massachusetts  and  of  the  reasons  for  the 
opinions  which  they  form.  But  when  there  is  difference  I  pre- 
fer adhering  to  those  whose  opinions  are  more  in  accord  with 
the  rules  of  evidence  adopted  in  the  English  Coui-ts  of  common 
law.  Haggard  s  Eccl.  Reports  was  cited  by  Judge  Thomas, 
but  the  learned  Judge  omits  to  notice  the  difference  in  the 
rules  of  evidence  which  govern  the  ecclesiastical  courts  and 
the  courts  of  common  law  in  England.  Mr.  Justice  Coleridge 
in  giving  his  opinion  before  the  House  of  Lords  in  Wright  ▼.  Doe 
tx  cfem.  Taiham  says :  "  But  we  are  pressed  with  the  authority 
of  the  ecclesiastical  courts.  I  agree  this  is  a  subject  over  which 
they  have  jurisdiction  and  of  which  they  are  in  practice  very 
conversant.  I  agree  in  the  great  convenience  of  having  but 
one  rule  of  evidence  in  every  court  in  which  the  same  subject 
comes  for  decision ;  and  filled  as  the  judgment  seats  in  those 
courts  are  and  have  been  for  many  years,  these  decisions  will  ' 

be  received  by  no  one  with  more  respect  than  by  myself.  I  do 
not  presume  to  question  the  decision  there  referred  to.  But 
when  a  rule  of  evidence  is  sought  to  be  imported  thence  into 
our  courts  of  common  law,  I  remember  the  rules  of  evidence 
are  technical,  framed,  and  wisely  framed,  with  reference  to  the 
tribunal  in  which  they  are  to  be  applied ;  and  that  what  may 
be  a  safe  rule  where  the  same  judge  decides  both  law  and  fact, 


»  10  CI.  &  Fin.  200. 
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1879        may  be  dangerous  where  the  fact  is  entrusted  to  a  jury.     Other 
JOoad,  Hazsn  acknowledged  differences  prevail  between  the  two  courts. 

*•  ^  Williams,  J.,  in  the  same  case,  says :  "  Lastly,  it  is  a  drcum- 
^Churcb^  stance  of  no  small  weight  in  delivering  my  opinion  upon  this 
part  of  the  question,  that  with  all  the  industry  and  ability  of 
the  learned  counsel  for  the  defendant  below,  no  single  instance 
has  been  adduced  of  evidence  of  this  kind  having  been  admitted 
in  a  Court  of  Common  Law. 

"When  I  reflect  upon  the  frequent  occurrence  of  questions  of 
this  kind,  and  I  must  add,  the  probable  existence  of  such  proof 
in  favor  of  competency,  I  cannot  account  for  its  absence  except 
upon  the  supposition  that  it  has  been  assumed  and  considered 
to  be  inadmissible  for  the  purposes  for  which  the  evidence  was 
upon  the  present  occasion  tendered. 

"  I  have  said  there  is  no  instance  of  evidence  of  this  sort 
having  been  received  in  a  Court  of  Common  Law :  and  herein 
I  beg  to  express  my  entire  concurrence  with  the  opinion  of  my 
learned  Brothers  upon  this  point,  nearly,  if  not  wholly  unani- 
mous, that  the  course  and  practice  of  the  Ecclesiastical  Courts 
furnish  no  rule.  The  difference  of  the  tribunals  affords  a  suffi- 
cient reason  for  the  distinction.  In  those  Courts  the  Judge 
who  receives 'the  evidence  is — contrary  to  our  course — ^the 
judge  of  its  effect" 

I  have  cited  these  opinions  of  Justices  Coleridge  and  Williams 
upon  the  difference  which  exists  as  to  the  reception  of  evidence 
between  the  Ecclesiastical  Courts  and  the  Courts  in  Westmin- 
ster Hall  to  shew  that  Judge  Thomas,  in  referring  to  Haggard's 
Reports,  has  omitted  remarking  upon  the  mode  of  receiving 
evidence  in  the  Ecclesiastical  Couiis. 

As  to  the  insanity  of  Murray  Hazen,  what  really  had  that  to 
do  in  deciding  thb  case  ?  The  question  was,  Had  Miss  Hazen 
testamentary  capacity  to  make  a  will  ?  The  weakness  of  intel- 
lect of  an  uncle  or  a  brother  could  only  be  to  lead  the  jurors 
from  the  true  consideration  of  the  issue  they  were  sworn  to  try? 
Why  go  into  collateral  matters  and  load  the  case  with  irrele- 
vant evidence  to  mystify,  instead  of  presenting  the  clear  point 
to  the  jury  ?  What  jurors  are  called  upon  to  decide  in  cases  of 
competency  to  make  a  disposition  of  their  property  by  their 
last  will    and    testament   is  the    conduct  of    the   party  so 
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making  a  will  to  discharge  the  ordinary  duties  of  life.     If  a        ^^^ 
person  is  found  to  be  capable  to  discharge  those  duties  in  the  Dottf.  Hazbn 
ordinary  way,  doing  so  in  an  intelligible  manner,  not  wasting  *• 

their  property  or  making  imprudent  bargains,  managing  their  CBUBcn. 
household  in  a  proper  manner,  paying  their  just  debts,  not  run- 
ning scores  for  trifling  or  foolish  things,  but  managing  their 
affairs  in  a  prudent  and  discreet  manner ;  this  is  what  a  jury 
has  to  judge  from — not  from  the  fact  that  some  of  the  relatives 
of  the  party  making  their  will  have  been  insane  or  have  a 
weak  intellect  or  be  subject  to  delusions.  What  possible  object 
can  such  evidence  be  introduced  for  ?  It  cannot  bo  to  shew 
that  the  person  making  his  will  is  incompetent,  and  to  dis- 
prove the  competency  of  a  person  to  manage  his  own  affairs 
or  to  make  a  will.  It  would  be  immaterial  to  the  issue,  and,  in 
my  opinion,  wholly  irrelevant,  for  the  inquiry  might  go  into 
the  question  whether  such  relatives  were  insane  from  their  birth, 
or  subject  to  delusions  or  affected  by  fits,  which  produced  im- 
becility of  mind.  For  if  such  evidence  was  relevant  and 
material  to  prove  that  insanity  was  lurking  in  the  testatrix,  it 
would  be  competent  for  the  opposite  to  produce  evidence  to 
contradict  that,  and  to  shew  that  if  insanity  existed  among  the 
testatrix'  relations,  what  it  arose  from,  and  thus  embarrass  the 
issue  the  jury  were  sworn  to  tiy. 

The  defendants  offered  to  give  this  evidence  by  R.  L.  Hazen 
in  his  deposition.  It  was  objected  to  by  Mr.  Duff  before  the 
Commissioner,  and  when  it  was  proposed  to  be  read  in  Court  by 
the  defendants'  counsel,  the  objection  was  repeated  and  the 
evidence  not  allowed  to  be  read.  When  the  plaintiff  proposed 
to  give  this  evidence  and  being  objected  by  the  defendants,  the 
same  ruling  was  adopted.  If  it  was  not  admissible  evidence 
on  one  side  neither  was  it  on  the  other. 

The  fifth  and  last  ground  is  misdirection  in  telling  the  jury 
there  was  no  evidence  of  insanity. 

The  conclusion  which  the  learned  counsel  contended  I 
arrived  at  to  the  jury  is  not  warranted  from  what  I  stated  to 
the  jury.  I  read  the  judgment  of  Sir  John  NichoU  in  Dew  v. 
CUirk ;  of  Lord  Brougham  in  Waring  v.  Warhig ;  of  Lord 
Cranworth  in  Boyce  v.  Rosshorough;  Sir  James  Hannen  in 
BongJiton  v.  Knight ;  and  the  judgment  in  Banks  v.  Goodfellotv 
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^^7^         as  referred  to  in  the  will  of  D.  Brindley  Hazen  in  3d  volume  of 

Doed.BAZMs  Pugsle/s  Reports,  332,  333,  334,  335;    GoodiUe  v.  MeredoUt,' 

^'  the  remarks  of  Lord  EUenborough,  LeBUnc  and  Bayley,  J  J., 

Saint  Jambs'  ^    ^ 

Church.     ^  ^  effect  of  a  codicil ;   Swinbum  on  wills  in  note  in  Staricie 

on  Evidence,  page  934 ;  Sir  W.  Wyman  in  the  case  of  Cari- 
Wright  v.  Cart'tvright  ;^  and  from  Lord  Coke.  (These  cases 
were  cited  to  show  that  the  codicil  of  1870  confirmed  the  will 
made  in  1869,  which  testatrix  executed  in  Mr.  Frith's  oflSce, 
and  made  a  cop}''  thereof  for  Miss  Crear).  To  make  a  will 
valid  it  is  not  enough  for  the  testator  to  have  had  mcmoiy 
sufficient  to  answer  familiar  and  usual  questions,  but  he  must 
have  had  a  disposing  mind,  so  as  to  be  able  to  make  a  disposi- 
tion of  his  estate  with  understanding  and  reason.  I  stated  the 
nature  of  the  evidence  requisite  to  prove  the  insanity  of  the 
testatrix,  consists  principally  in  the  proof  of  such  acts  and 
declarations  of  the  party  as  are  inconsistent  with  sanity.  I 
then  added : 

'*  Delusions  in  such  cases  are  the  only  safe  tests.  If  she  labored 
imder  delusions,  her  mind  to  some  extent  must  be  unsound,  and  when 
persons  passed  through  life  in  the  ordinary  way,  this  would  appear  to 
be  only  the  true  test  The  only  evidence  of  any  delusion  in  the 
testatrix  was  when  she  moved  to  Charles  Hazen's  in  1851,  after  her 
sister's  death,  and  then  Mrs.  Hazen  says  it  lasted  only  a  month. 
And  what  was  the  delusion  1  Was  it  anything  more  than  nervous- 
ness 1  Sleeping  alone — wanting  some  pei*son  to  sleep  in  the  room. 
This  happened  immediately  after  the  death  of  Mrs.  DeWolf,  her  only 
sister,  to  whom  she  was  much  attached,  never  parted  until  separated 
by  death.  Another  charge  of  delusion  which  was  urged  as  evidence 
of  insanity  was  building  a  large  house — large  it  may  be  for  one 
person — double  or  folding  doors  between  the  bedrooms,  high  ceilings 
— the  aixjhitect  would  arrange  this — was  not  in  my  opinion  insanity 
or  evidence  of  it  But  it  is  said  sho  had  not  the  means,  the  facts 
prove  the  contrary.  She  sold  her  Commercial  Bank  stock,  this  was 
rather  indicative  of  acting  wisely.  The  whole  of  the  evidence  was 
referred  to  and  the  jury  was  asked  to  find  whether  the  testatrix  was 
aware  of  what  she  was  doing  when  she  made  the  will  of  April,  1869, 
the  codicil  of  the  same  date  and  the  codicil  of  1870.  There  then 
would  be  evidence  of  testamentary  capacity  to  make  a  will.  There 
was  no  delusion  and  you  must  fonu  your  judgment  uix)n  the  conduct 
of  the  testatrix  and  the  various  acts  done  by  her." 

»  2  M.  &  S.  5.  M  PbUL  R.  90. 
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Having  considered  the  evidence  given  at  the  trial,  the  re-       1879 
jection  of  evidence,  the  improper  admission  of  evidence,  the  Doed.BAZMN 
charge  of  the  judge,  the  finding  of  the  jury,  I  am  of  opinion  the         ^* 
mle  must  l)e  discharged.  Cuubcu. 

As  this  case  is  one  to  impeach  a  will  an  the  ground  of  incom- 
petency of  the  testatrix  to  make  a  will  and  being  the  first  to 
come  before  the  court,  and  some  of  the  questions  are  novel,  and 
the  grounds  upon  which  the  plaintiff  seeks  a  new  trial,  that 
being  refused  and  it  being  intimated  the  case  would  go  to  the 
Court  of  Appeal  or  to  the  Privy  Council,  I  will  add  a  few  re- 
marks on  the  evidence  in  this  case.  The  affirmative  of  the 
issue  being  on  the  defendants  to  make  out  mental  capacity  to 
make  a  will,  the  competency  of  the  testatrix  to  dispose  of  her 
property  in  the  manner  in  which  she  did,  a  body  of  witnesses 
were  produced  on  the  part  of  the  defendants,  and  whose  testi- 
m(my  was  not  at  all  conflicting  but  reconcilable  with  that 
produced  on  the  part  of  the  lessor  of  the  plaintiff.  The  lessor 
of  the  plaintiff,  Charles  Hazen,  was  one  of  the  witnesses  to 
prove  incapacity  on  his  own  behalf,  and  who  lived  with  the 
testatrix  up  to  the  time  of  his  marriage,  over  thirty  years.  He 
said: 

'^  Alter  Mrs.  De Wolfs  death  in  1851  she  lived  with  him  nearly  up 
to  the  time  when  her  house  was  built  in  1860,  and  managed  her 
property  for  her  under  a  power  of  attorney,  executed  leases  in  her 
name,  witnessed  the  leases  she  executed.  Says  she  had  capacity  to 
do  business  in  a  general  way  like  any  woman.  The  house  was  built 
by  days'  work,  except  the  cellar.  She  paid  him  a  commission  for 
collecting  her  rents  and  on  the  expenditure  upon  the  house.  The 
mother's  property  was  divided  in  1850,  each  took  their  own  share. 
The  witness  moved  to  Musquash  in  1858  and  was  frequently  up  to 
St  John.  Managed  her  business  until  April  1864.  Always  com- 
municated  to  the  testatrix  what  he  had  done  for  her  approbation. 
She  aUowed  him  a  commission  of  5  per  cent,  including  the  moneys  for 
huildiug  the  house.  She  disposed  of  her  bank  stock  in  the  Commercial 
Bank  and  Bank  of  Nova  Scotia.  She  sold  land  to  J.  <k  T.  Bx>binson 
when  building  her  house.  She  bought  things  for  the  bouse  and 
witoeflB  paid  by  her  directions.  The  testatrix  visited  New  York 
several  times,  once  the  witness  went  with  her,  visited  her  friends,  an 
uncle,  in  Boston.  She  went  to  Carleton  for  sea  bathing  and  also  to 
I^by.  Some  leases  she  signed,  and  witness  signed  some  as  her 
63 
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1879  attorney.     A  short  time  before  her  death  she  gave  iiim  money  to  buy 

Doe  d.  Ha£Bn  a  water  bond.     She  said  Robert  told  her  she  would  have  to  pay  a 

V.  premium,  witness  bought  it  at  par,  $750.     She  gave  a  check  on  the 

Saint  James'  bank.     The  plate  and  furniture  she  gave  me."     He  says,  "  I  examined 

her  papers  to  find  a  will  and  found  a  copy  of  the  codicil  in  her  own 

hand  writing.     I  gave  the  codicil  to  Robert  and  what  else  I  found 

among  her  papers.     Robert  told  me  he  had  a  will  and  made  search 

after  one." 

This  is  the  evidence  of  the  plaintiff  who  seeks  to  set  aside 
this  will.  If  the  case  rested  upon  his  testimony  alone,  it  would 
justify  the  verdict  of  the  jury.  Robert  Hazen,  the  brother, 
fully  corroborated  all  Charles  Hazen  states.  Who  could  possibly 
know  better  her  capacity  for  tmnsacting  business,  her  every 
day  life  than  those  brought  up  with  her  from  her  earliest 
years  .^ 

Mr.  Frith  was  the  attorney  who  prepared  the  will  and  one 
of  the  codicils,  the  other  codicil  was  written  by  the  testatrix 
herself.     He  stated : 

*'  He  had  known  the  testatrix  from  his  infancy.  She  had  visitod 
at  his  father's  house.  His  mother  and  his  aunts  visited  her.  He 
knew  her  sister,  Mrs.  DeWolf.  Had  met  testatrix  in  society,  had 
visited  the  testatrix'  mother,  Mrs.  Hazen,  with  his  mother.  The 
testatrix  had  a  pew  in  Trinity  Church.  She  paid  him,  as  Vestry 
Clerk,  her  pew  rents.  Regular  attendant  at  church.  From  reputa- 
tion she  was  considered  a  charitable  person  and  a  religious  mind. 
He  says,  I  took  her  instructions  to  draw  the  will.  I  sent  the  will  to 
her  with  a  note,  this  was  the  day  before  the  wiU  was  executed.  I 
went  up  the  next  day  to  Miss  Hazen's  house  with  Mr.  Kinnear.  She 
produced  the  will  and  also  an  additional  paper.  She  asked  me  if  that 
would  do  to  add  to  her  will.  I  told  her  it  would.  She  executed  th« 
papers  and  we  subscribed  our  names  as  witnesses.  Her  mind  was 
perfectly  good,  the  same  as  usual.  Have  not  the  slightest  doubt  of 
her  mind  and  memory  as  being  competent  to  make  the  will  She 
was  eccentric,  but  always  the  same.  After  the  will  was  made  she 
wanted  him  to  draw  a  codicil,  as  she  had  left  the  house  to  Mrs. 
Chandler  (Sarah  Hazen  that  was  her  name),  and  she  having  died,  it 
being  left  to  her  for  her  life,  she  wanted  to  leave  it  to  her  father, 
Robert  Hazen  for  his  life.  The  second  codicil  was  drawn  while  she 
was  in  my  office  (1st  April  1870)  to  give  Miss  Crear  some  land.'' 

Mr.  Wedderbum,  a  barrister,  had  prepared  a  will  for  her  in 
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18G2,  she  was  then  in  her  usual  state  of  health  and  competent        1^79 
to  make  a  vrill.     He  had  known  her  since  he  was  ten  years  of  Doed,  Hazbn 
age.    She  was  an  intimate  visitor  at  his  mother's  house,  and  v- 

after  his  marriage  his  mother  lived  with  him  and  Miss  Hazen     cSjectl" 
was  a  constant  visitor,  which  gave  him  an  opportunity  of  seeing 
a  good  deal  of  her.     He  says  : 

"  She  came  to  my  office  in  Wiggins'  building,  the  will  was  drafted 
and  submitted  to  her.  I  called  at  her  house,  it  was  read  over  and 
she  suggested  some  alterations.  I  took  it  back  to  my  office,  made 
the  alterations,  engrossed  it,  and  returned  to  Miss  Hazen  and  i*ead  it 
OYer  to  her.  The  paper  was  executed  and  a  servant  girl  called  Buckley 
witaessed  the  execution  by  Miss  Hazen.  I  was  intimate  with  her 
until  her  death.  She  was  eccentric  and  dressed  expensively,  rather 
over-dressed  for  her  age.  .  She  was  an  exceedingly  lady-like  person 
and  in  my  opinion  fully  competent  to  make  a  will." 

The  Cashier  of  the  Bank  of  New  Brunswick  for  fifteen  years 
descrihes  her  coming  to  the  bank,  receiving  dividends  and  sign- 
ing the  stock  book : 

''Her  signatures  to  the  stock  accepting  increased  stock  for  her  bonus 
ve  signed  by  her.  She  kept  an  account  with  the  Bank,  drew  checks 
and  dividends  in  the  usual  way.  She  transacted  her  own  business. 
She  was  polite  to  everyone.  She  was  a  little  odd  and  singular,  /but 
her  peculiarities  did  not  affect  her  doing  business.  She  talked  like  a 
sensible  woman.  She  talked  to  me  about  the  allocated  stock  for  my 
opinion  and  I  think  I  referred  her  to  the  President." 

The  Treasurer  of  the  Suspension  Bridge  Company : 

**  From  the  time  the  bridge  was  opened  Miss  Hazen  was  one  of  the 
origmal  stockholders.  She  received  the  dividends  herself  except  the 
two  first  which  were  received  by  Charles  Hazen  for  her  in  1860.  On 
the  10th  April,  1869,  her  order  to  her  girl  which  was  produced  in  her 
own  hand  writing.  She  has  her  own  peculiarities,  i^very  one  has 
them." 

Geoige  Blatch : 

*' A  barrister  since  1848.  Resided  in  St  John  46  years.  Knew 
Mrs.  DeWolf  before  and  after  her  marriage.  Knew  Miss  Hazen  since 
she  had  been  in  St  John.  Acted  as  Miss  Hazen's  attorney  from  1858 
to  1861.  Collected  her  accounts  and  did  her  business  for  four  years. 
I  acted  under  her  instructions  and  paid  her  the  money  I  collected. 
She  understood  the  value  of  money  and  conducted  herself  as  a  woman 
flhonld  do  in  regard  to  business.     She  iuotrueted  me  in  ^e  ordinary 
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1879         maimer.     She  knew  the  naineB  of  her  tenants  and  the  amount  of  rent 

Doec^.HAZEN  ^^®  ^^  ^^^  ^  collected  them  accordingly.     CharleB  Hazen  was  her 

V.  general  agent     I  was  sometimeB  directed  by  him  and  she  ratified  his 

Saikt  James'  inatructions.    She  spoke  rapidly.     There  was  an  eooentzity  in  her 

^"^'^^'      dress.     Her  conversation  was  always  rational     She  was  a  cheerful 

woman,  kind  and  gentle  in  her  manner  in  every  way  and  to  eveiy- 

body." 

Mrs.  Sarah  Mackay  had  known  Miss  Hazen  since  1840,  when  she 
first  came  to  St  John.  *'  Mrs.  DeWolf  was  then  Sarah  Haxen,  she 
and  Brindley  called  upon  me ;  I  continued  their  acquaintance  during 
their  lives ;  I  was  very  intimate  with  Miss  Hazen ;  was  with  her  at 
the  Bay  Shore,  Oarleton,  in  the  summer  from  1865  to  1870.  Three 
summers  we  lived  at  the  same  house  ;  she  read  a  great  deal ;  we  had 
conversation  about  what  we  read  ;  she  had  a  good  memory.  She  read 
the  public  works  and  periodicals  of  the  day,  but  not  novels.  Walter 
Scott's  works  she  read  ;  she  was  very  kind  to  the  poor  and  charitable ; 
she  was  naturally  quick,  but  very  gentle  and  lady-like,  and  rery 
polite  to  strangers  if  any  there.  When  I  moved  to  Horsfield  street 
in  1862  she  came  to  my  house  very  frequently  on  her  way  to  sae  a 
woman  who  had  been  a  nurse  in  the  Hazen  family  and  to  take  her 
comforts ;  she  was  a  very  religious  woman  and  much  among  the  poor ; 
I  have  been  shoj^ing  with  her  and  she  appeared  to  have  good  judg- 
ment ;  I  have  frequently  visited  her  at  her  own  house ;  always  found 
her  the  same ;  she  was  quick  in  doing  anything  she  undertook :  ahe 
was  a  sincere,  religious  woman." 

Dr.  Travers  was  also  a  -witness  on  behalf  of  the  defendants  :— 

'*  He  knew  the  late  Miss  Hazen  for  many  years  before  and  after 
she  moved  to  the  brick  house,  and  from  that  time  socially ;  I  prescribed 
for  her  about  two  years  before  her  death ;  re-vacdnation  was  all  tha 
rage  and  I  vaccinated  her ;  it  took  very  well,  which  it  would  not  have 
d<me  had  her  system  been  run  down ;  she  was  of  a  nervous  ten^jera- 
ment — moved  quick ;  old  maids  are  generally  remarked  as  being  a 
little  odd ;  thought  she  did  not  come  to  the  average  standard  of  .intel- 
ligence in  women ;  there  are  a  great  many  who  do  not  come  to  that) 
but  we  have  no  scale  to  weigh  intellect.  She  was  religious  and  very 
charitable  to  the  poor ;  so  far  as  regarded  the  etiquette  of  society  she 
was  veiy  particular  and  polite  and  generally  agreeable  and  cheerfoL" 

The  trades-people  with  whom  she  dealt — ^her  butcher,  grocer 
and  coal  merchant,  all  spoke  of  her  from  transactions  for  years 
— from  twenty  years  and  less,  as  dealing  with  her  as  any  other 
person— competent  to  select  goods;  she  was  always  shrewd 
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enough  in  making  bargains ;  kept  accounts  with  her ;  she  always        ^^^ 
was  punctual  in  settling  and  paying  accounts;  always  bs  Doed-RAZMx 
competent  to  conduct  her  own  business  when  she  came  to  the         *- 
shops ;  always  conducted  herself  as  a  lady— civil  and  polite.         ^Svbctt"* 

On  the  trial  of  this  cause  for  the  purpose  of  provii^  affirma- 
tively general  incapacity  a  large  body  of  evidence  was  pro- 
daced — some  thirty  witnesses — some  nine  tenants;  they  paid 
their  rent  and  took  receipts  from  her;  they  describe  her 
making  some  remarks  to  them — and  her  dress;  they  do  no^ 
give  any  dates,  and  speak  only  of  isolated  cases. 

Four  or  five  female  servants  and  three  visitors  state  what 
took  place  while  in  the  house  out  of  the  ordinary  way. 

One  person  was  called  to  prove  that  in  passing  through  her 

yard  she  asked  him  to  bring  her  a  pail  of  water,  and  she  had  a 

dress  on  with  four  flounces.     Another  witness  proved  he  was 

an  apprentice  to  the  carpenter  who  finished  her  house;  she 

said  something  while  they  were  working  on  the  stairs  which 

caused  them  to  laugh.     One  witness  was  called  who  resided 

near  the  residence  of  Miss  Hazei^  over  40  years  ago.     She 

talked  and  he  listened  to  her ;  her  dress  was  very  gay ;  she 

always  inquired  after  his  wife ;  had  not  seen  her  to  speak  to 

her  for  the  last  ten  years.     Another  witness  proves  she  was 

going  to  bathe  some  12  or  13  years  ago  at  Carleton  when  the 

surf  on  the  shore  rendered  it  unsafe. 

Mary  Crear  had  known  Miss  Hazen  many  years : — 
"  Her  conversation  was  flighty  but  she  coidd  not  give  an  instance. 
She  was  very  kind  to  her  daughter  Mary ;  was  only  at  Miss  Hazen's 
house  onoe ;  made  presents  to  her  daughter  Mary.  She  dressed  well 
but  not  in  good  taste.  She  went  to  Trinity  Church,  but  after  Dr. 
Gray*8  death  she  went  to  Mr.  Armstrong's  church.  I  was  present 
when  Miss  Hazen  gave  my  daughter  copy  of  the  codicil. 
-  Mary  Crear,  the  daughter,  was  examined,  and  she  described  Miss 
Hazen  as  talking  like  a  newspaper.  ''She  had  a  conversation  with  me 
about  her  property,  and  being  asked  what  did  she  say  ?  She  spoke  of 
the  Corporation  wanting  to  lay  an  asphalt  walk  in  front  of  her  house 
and  she  thought  she  could  afford  it  as  her  income  was  .£500  or  £600 
a  year ;  that  her  property  near  the  suspension  bridge  had  increased 
within  the  last  few  years ;  she  spoke  to  me  about  her  will."  She  is 
asked  to  state  what  the  conversation  was  1  "She  said  her  brother  was 
at  Ottawa  and  she  wanted  him  to  come  home  and  get  her  will.     Sh9 
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1879         said  she  expected  Mr.  Frith  to  oome  to  her  house  and  make  a  new 

Ihed.KiLiw  will  and  she  would  remember  me.     Miss  Hazen  was  a  lady  of  pure 

V.  mind,  a  high  character  and  religious  woman ;  she  was  a  teacher  in  the 

Samit  James*  Sunday  School ;  I  was  in  her  claw  when  I  first  saw  her ;  she  lived 

close  to  my  father's.     In  1869  she  gave  no  present ;  when  she  gave 

me  the  codicil,  in  1870,  she  said,  '  Miss  Crear  I  omitted  to  give  you 

a  Christmas  present,  but  I  gave  it  to  Mr.  Frith  to  draw  the  codicil 

up ;  the  land  I  have  given  you  was  nearly  as  large  as  Queen  Square  ; 

my  brother,  the  Recorder,  will  have  it  reooi'ded  for  me  and  I  shall 

have  no  trouble.'     I  saw  Mr.  Charles  Hazen  and  he  asked  me  about 

Miss  Hazen's  will ;  I  said  I  had  a  codicil  and  Mrs.  Charles  Hazen  said 

they  had  a  codicil  too." 

Mr.  Seely,  a  Barrister,  who  wont  to  Miss  Hazen  with  Mr. 
T.  W.  Peters  to  make  a  tender  of  rent  on  the  McDade  lease : 

"  There  had  been  a  suit,  McDade  v.  PeUra  ;  the  object  was  to  pay 
the  rent)  but  she  declined  to  say  anything  before  Mr.  Peters ;  she 
asked  me  into  another  room  and  I  explained  the  matter  to  her  and 
answered  her  that  Peters  was  not  trying  to  cheat  her ;  she  took  the 
money  and  signed  a  receipt ;  this  was  in  1866  or  1867  ;  it  was  a 
standing  dispute  between  McDade  and  Peters  ]  the  impression  on  mj 
mind  was  the  excitement  was  under  hallucination." 

Mrs.  Charles  Hazen  describes  with  some  minuteness  the  do- 
mestic life  of  Miss  Hazen  during  the  time  she  lived  with  them, 
from  1851  to  1858.  She  gave  her  opinion  of  the  unfitness  of 
Miss^Hazen  to  keep  house.  (But  there  was  the  fact  Miss  Hazen 
kept  house  from  the  time  her  house  was  built,  1860,  until  her 
death  in  1873) : 

'*  The  leases  had  to  bo  explained  to  her )  she  waa  sometimes  rude  to 
the  tenants  and  at  other  times  pleasant  and  agreeable  ;  she  had  l«eii 
talking  of  building  foiu:  years  before  she  commenced ;  had  endeavor- 
ed to  get  a  good  situation,  looked  at  several  lots ;  wrote  to  Sir 
John  Fitzgerald  to  get  one  of  his  lots ;  she  was  fond  of  dogs  aad 
cats ;  described  her  untidiness  ;  she  gave  a  lot  of  land  to  Mr.  Daniel 
and  Mr.  Armstrong  to  build  St  Mary's  Church  upon ;  my  husband 
dissuaded  her  from  doing  it  as  she  was  biulding  and  could  not  afifard 
it  j  she  did,  however,  give  it ;  I  do  not  remember  the  year — about  the 
time  she  moved  into  the  house  ;  I  saw  them  there  in  the  kitchen  talk- 
ing to  Miss  Hazen." 

Mrs.  Waddington  had  known  Miss  Hazen  5  or  10  years 
before  3be  moved  iuto  the  brick  house : — 
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"  Never  visited  her  at  ber  own  house ;  saw  her  at  Miss  Sweeney's ;         1879 
conld  not  tell  when  she  first  became  acquainted  with  her ;  she  was  />oerf.  Haz» 
very  intimate  with  Miss  Sweeney ;  Miss  Sweeney  was  older  than  Miss  v, 

Haaen,  and  was  invalid  ;  said  the  house  wanted  air  and  would  open  ^^^  Jambs' 
the  windows  without  asking  if  it  would  inconvenience  any  person  in 
the  room ;  she  was  lady-like  at  times ;  at  other  times  she  would  not 
know  me ;  her  dress  was  of  colors  that  did  not  blend  veiy  well." 

With  considerable  property  at  Miss  Hazen's  disposal,  funds 
in  the  bank,  other  matters  and  things  being  done,  visiting  her 
acquaintances,  receiving  their  visits ;  persons  associating  with 
her  her  equals  in  society,  not  an  unlady-like  act,  not  a  foolish 
expenditure  of  money  or  any  act  to  show  her  inability  or  in- 
competency to  transact  her  own  affairs,  not  a  particle  of  evi- 
dence to  show  the  slightest  deficiency  in  thus  passing  through 
life.  Miss  Hazen  was  eccentric  there  is  no  doubt.  How  few 
there  are  to  be  found  who  have  not  some  eccentricities.  I  am 
unable  to  discover  from  the  evidence  that  ihe  testatrix  differed 
essentially  from  the  every  day  life  of  those  persons  in  the  same 
social  circle.  If  the  domestic  life  of  every  person  was  laid  bare 
many  things  would  appear  absurd  and  very  ridiculous  if  they 
were  retailed  by  servants  and  servants'  visitors,  who  may  occa- 
sionally visit  for  the  purpose  of  repeating  idle  gossip  and  their 
own  imaginations. 

If  it  was  absolutely  necessary  to  decide  the  question  of  Miss 
Hazen's  competency  or  incompetency  to  manage  the  ordinary 
afiairs  of  life,  the  keeping  of  her  house,  her  accounts,  financial 
affairs,  leasing,  or  otherwise  disposing  of  land — to  prove  this, 
Would  be  those  who  had  opportunities  of  knowing  by  having 
dealing  and  transactions  with  her,  and  judging  of  her  capacity 
to  do  what  she  professed  to  do,  their  intimacy  with  her,  the 
nature  of  their  dealings  with  her,  the  every  day  life,  the  com« 
petency  to  perform  all  these  is  well  described  by  Lord 
Moncrief,  the  Lord  Justice  of  Scotland  in  a  trial  before  him 
in  May,  1876.  When  the  question  of  insanity  arose  his  Lordship 
said: 

**  Soundness  or  unsoundness  of  mind,  was  a  fact  which  had  to  be 
judged  of,  not  as  a  question  of  law  or  science,  but  on  the  ordinary 
rales  which  are  applied  in  daily  life.  One  took  the  assistance  of 
le^gal  or  scientific  views,  but  the  jury  were  as  good  judges  as  the 
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1879         lawyer  or  doctor  oi  wheUier  a  man  whom  they  met  in  daily  life  waa 

Doed,  Hazkn  sound  or  not     If  it  turned  out  that  he  was  able  to  conduct  himself 

V.  with  jHTopriety  in  the  ordinary  rslationB  of  life,  not  excluded  from  the 

Sadtt  ^^^*  confidence  of  his  fellow-men  by  reason  of  distroat  of  his  sanity,  they 

had  advanced,  not  the  whole  of  the  journey,  but  nine-tenths  of  it 

towards  their  ccmolusions ;  the  tenth  part  of  the  journey  was  whether 

the  man  labored  under  an  insane  delusion." 

There  was  not  the  slightest  evidence  to  shew  that  any  de- 
lusions had  ever  existed.  Where,  then,  was  the  evidence  of 
insanity  upon  which  a  jury  could  reasonably  be  asked  to  find 
a  verdict  different  to  what  they  did  ? 

If  Miss  Hazen  was  reaUy  a  person  of  a  weak  mind,  inoompe- 
tent  to  make  a  testamentary  disposition  of  her  property  which 
the  counsel  of  plaintiff  contended,  it  is  very  difficult  that  such 
a  state  of  incapacity  should  not  have  made  itself  known  to  the 
persons  who  bought  land,  who  made  division  of  land,  who 
leased  lands,  who  took  a  mortgage  from  her  as  security  for 
a  loan  of  money,  or  how  the  persons  employed  professionally 
or  otherwise,  drawing  and  attesting  the  execution  of  deeds  and 
leases,  when  the  mere  execution  of  these  papers  before  them 
would  of  itself  have  given  them  the  opportunity  of  ascertain- 
ing her  want  of  capacity.  And  no  reasonable  suiq>06itioD  can 
be  framed  that  with  the  knowledge  of  Miss  Hazen's  incapadtj 
to  transact  business,  they  could  have  consented  to  attest  the 
executing  of  deeds  and  leases  either  to  or  from  her,  and  thus 
make  shipwreck  of  their  own  character  and  of  the  interests  of 
their  clients  without  any  visible  equivalent 

I  cannot  think  the  testimony  of  the  tenants  and  servants 
and  persons  casually  seeing  the  testatrix  in  her  house,  making 
pafyment  or  excusing  payment,  of  rent,  or  wanting  a  lease  for 
a  longer  period,  and  who  would  wish  to  convey  the  impression 
she  was  incapable,  is  for  a  moment  to  be  put  in  competition 
with  those  who  have  dealt  with  her — who  have  as  her  attorneys 
and  agents — ^and  by  thus  risking  their  own  interests,  and  thus 
furnish  undeniable  proof  of  the  sincerity  of  their  belief,  by 
their  actions,  of  her  competency. 

Whether  this  cause  will  end  here  or  go  to  an  appellate  tri- 
bunal, I  feel  perfectly  satisfied  with  the  finding  of  the  jury  and 
the  competency  of  Miss  Hazen  to  make  the  disposition  she  did 
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by  the  will  and  codicils  in  question.     I  have  given  my  reasons        1S79 
for  the  opinion  which  I  have  arrived  at  in  this  case.     I  regret  Doe  d,  Hazen 
that  my  Brother  Fisher  differs  on  the  admissibility  of  the  ques-  *• 

(ions  put  to  Dr.  Botsford  in  not  allowing  him  to  give  his  con-    ^cSurcu,^ 
dosions  and  opinion.    I  am  unable  to  find  any  authority  for  it 
and  must  adhere  to  the  opinion  I  formed  at  the  trial.    As  we 
are  divided  in  opinion,  the  rule  for  a  new  trial  must  drop,  and 
the  verdict  of  the  jury  stand. 

Fisher,  J.  A  rule  for  a  new  trial  in  this  cause  was  granted 
on  several  grounds.  In  the  consideration  of  the  various 
grounds  upon  which  the  rule  nisi  for  a  new  trial  was  granted 
in  this  cause,  I  have  had  the  benefit  of  the  valuable  and 
exhaustive  judgment  of  my  Brother  Weldon,  and  as  he  has  fully 
discussed  every  point,  I  do  not  consider  it  necessary  to  make 
any  very  extended  observations.  I  agree  with  him  as  to  the  two 
first  grounds,  as  to  the  mode  of  proceeding  on  the  trial,  and  the 
inapplicability  of  the  Statutes  of  mortmain  to  this  Province, 
and  in  the  reasons  he  has  given  for  the  conclusion  at  which  he 
has  arrived. 

As  to  the  ground  of  misdirection,  the  only  doubt  that  I  had 
after  reading  his  notes  was  as  to  his  remark  relative  to  de- 
lusions. I  at  first  thought  he  laid  it  down  to  the  jury  as  a 
legal  proposition  that  there  were  no  delusions,  but  upon  a 
Borvey  of  the  whole  charge,  whilst  stating  it  as  his  opinion 
that  there  were  no  delusions,  he  left  it  with  the  question  of 
sanity  generally  open  to  the  jury,  and  from  the  terms  of  his 
chai^  as  stated  in  his  notes  I  think  the  question  of  thd  sanity 
or  insanity  of  the  testatrix  was  properly  left  to  the  jury. 

The  difficulty  I  feel,  is  with  regard  to  the  objection  made  to 
the  evidence.  I  pass  over  most  of  the  questions  ittised  as  to 
the  reception  and  rejection  of  the  evidence^  and  confine  my 
observations  to  one  witness. 

Dr.  Botsford,  her  cousin,  a  graduate  of  Glasgow,  who  had 
been  in  practice  as  a  medical  man  40  years,  practicing  medicine, 
had  a  large  practice  in  the  city  of  St.  John,  had  stated  that  he 
had  known  Miss  Hazen  since  1839 ;  was  her  physician  from 
1857  down  to  her  death  with  the  exception  of  two  years;  that  he 
knew  her  as  a  friend  and  patient  intimately. 

He  was  then  asked  this  question  : 
64 
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^^^  Describe  tlio  state  of  her  mind  ?    This  being  objected  to,  the 

Dw.tt,  Haebn  following  questions  were  put :     Will  you  describe  as  nearly  as 

^-        ^  you  can  the  state  of  her  mind  during  the  time  you  attended 
Saint  J  airs  i  ^^  ^ 
Church.      "^'^  ^ 

This  question  being  objected  to  it  was  disallowed  on  the 
ground  that  the  witness  should  state  the  facts  upon  which  he 
could  draw  conclusions  as  to  the  state  of  her  mind.  I  think  as 
Dr.  Botsford  had  been  intimately  acquainted  with  Miss  Hazes 
for  so  long  a  time  of  her  life,  and  for  many  years  her  physician, 
it  was  competent  for  him  to  answer  that  question  from  his 
knowledge  of  her  and  from  the  facts  in  his  knowledge  derived 
from  the  long  acquaintance  and  relationship  to  her  as  medical 
adviser  a  portkm  of  that  time. 

Questions. — Tou  have  known  her  since  1839,  was  there  any- 
thing to  indicate  her  mental  capacity  ? 

During  all  the  time  you  have  known  her  since  1839,  was 
there  anything  to  indicate  a  deficiency  in  Miss  Hassen's  in- 
tellect? 

These  questions  were  objected  to  and  ruled  out  on  ibe 
gr6imd  that  before  they  could  be  asked  the  witness  must  state 
what  the  things  are  upon  which  he  bases  his  opinion. 

In  the  view  I  take  of  the  question  I  think  they  should  have 
been  answered,  and  it  appears  to  me  that  the  answer  if  in  tiie 
"^  affiirmative,  would  necessarily  lead  to  the  statement  of  a  fact 

within|the^knowledge  of  the  witness. 

Is  it  not,  upon  an  enquiry  as  to  sanity,  an  important  element 
of  the«enquiry  to  ascertain  whether  or  not  other  members  of 
the  person's  family  have  been  lunatics  or  insane  ? 

Speaking  of  your  knowledge  of  Miss  Hazen,  what  was  her 
capacity  for  business  ? 

This  question  being  objected  to,  the  learned  Judge  ruled  that 
the  witness  could  speak  of  any  business  he  had  with  her,  hot 
not  otherwise  give  his  opinion. 

In  the  view  I  take  of  it  I  think  it  was  competent  for  Dr. 
Botsford  to  speak  of  her  capacity  for  business  derived  generally 
from  his  communication  and  transactions  with  her  and  without 
in  the  first  instance  specifying  any  particular  business. 

After  Dr.  Botsford  had  referred  to  an  illne&s  she  had  in  1869, 
his  having  attended  her,  and  the  effect  it  produced  upon  her 
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mind  and  body,  and  after  he  had  answered  several  questions        ^^7P 
arising  therefrom,  the  following  question  was  put :  Dotd.  Hazbn 

What,  in  your  opinion,  was  the  state  of  Miss  Hazen's  mind  ^ 

when  you  saw  her  on  the  21st  April,  1869,  in  referenoe  to  its    ^^ubctl* 
strength  or  capacity  ? 

From  the  long  acquaintance  with  Miss  Hazen,  as  well  as 
your  medical  attendance  upon  her,  had  you  not  every  opportu- 
nity and  facility  for  arriving  at  a  correct  conclusion  as  to  the 
state  of  her  mind  and  as  to  her  mental  capacity  ? 

After  stating  that  she  was  odd  and  peculiar  in  her  mannco* : 

Was  that  oddity  or  peculiarity  of  manner  indicative  of 
mental  weakness,  or  what  did  it  indicate  ?* 

The  learned  Judge  restricted  him  to  describing  her  manner ; 
said  he  must  state  the  oddity  and  manner. 

Dr.  Botsford : 

"  Oddity  in  manner,  her  movements  were  quick,  they  were 
objectless,  impulsive,  and  quick,  moving  without  an  apparent 
object  Her  speech  was  unconnected,  without  the  train  of 
thought  running  consecutively,  and  ending  abruptly. 

I  have  seen  her  very  persistent  in  an  idea,  tenacious,  revert- 
ing to  the  thought,  not  as  a  train  of  thought,  as  fixing  an  idea 
in  her  mind." 

From  the  facts  you  have  described  in  reference  to  her  speech, 
manner  and  conduct,  what  inference  do  you  draw  in  reference 
to  her  mental  capacity  ? 

In  reference  to  your  long  acquaintance  with  Miss  Hazen,  and 
to  your  medical  attendance  upon  her,  and  especially  to  the  long 
illness  of  March  and  April  1869,  was  Miss  Hazen,  in  your 
opinion  possessed  of  a  mind  and  memory  to  enable  her  on  the 
22d  April,  1869,  to  make  an  intelligent  disposition  of  her  pro- 
perty by  will  or  otherwise  ? 

Referring  then  to  the  illness  of  1869,  and  to  the  effects  which 
it  necessarily  had  upon  her  body  and  mind,  was  Miss  Hazen,  in 
your  opinion  possessed  on  the  22d  April,  1869,  of  sufficient 
strength  of  mind  and  memory  to  intelligently  dispose  of  her 
property  by  will  or  otherwise  ? 

I  think  the  plaintiff  was  entitled  to  have  all  these  questions 
answered.  I  confess  I  express  my  opinion  with  very  great 
diffidence,  and  with  reference  to  several  of  them,  not  entirely 
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1879         free  from  doubt,  as  my  Brother  Weldon,  after  much  considera- 

Doerf.HAZEN  tion,  adheres  to  the  opinion  he  entertained  at  the  trial,  that 

•.  they  were  not  proper.     I  have  considered  them  fully,  as  well  as 

^^SniRCH^'  all  the  other  questions  allowed  or  rejected,  which  were  objected  to 

by  the  counsel  for  the  plaintiff  in  arguing  the  case,  and  which  I 

do  not  think  it  necessary  to  refer  to. 

If  a  witness,  an  expert,  so-called,  can  have  a  hypothetical 
state  of  facts  put  to  him  and  be  asked  his  opinion  as  to  the 
result,  which  is  continually  done,  and  the  propriety  of  which  is 
admitted  by  all  the  authorities,  I  cannot  understand  why  the 
same  witness  cannot  be  asked  his  conclusion  as  to  a  certain 
condition  of  things  known  to  him  to  exist.  It  appears  to  me 
that  the  medical  witness  may  state  the  conclusion  he  has 
arrived  at  from  the  circumstances  known  to  him,  and  if  he  do 
not  state  the  facts  and  circumstances  upon  which  he  bases  his 
conclusions,  they  can  be  elicited  and  the  jury  will  then  have 
his  opinion  or  his  conclusion  and  the  facts  and  circumstances 
upon  which  they  are  founded  and  form  their  own  judgment 
thereon.  From  a  careful  consideration  of  the  McNaugkUm 
case  in  connection  with  known  principles,  I  liave  arrived  at 
this  conclusion.  I  think  this  very  different  from  the  case 
where  the  medical  witness  might  be  called  upon  to  express  his 
opinion  as  to  the  state  of  mind  of  a  person  at  a  given  time 
from  a  statement  of  facts  illustrative  of  the  condition  of  tiie 
patient  during  the  period  to  which  the  question  referred,  given 
by  other  witnesses,  as  the  answer  might  necessarily  involve  the 
truth  of  the  fact,  which  is  alone  for  the  jury,  as  well  as  Uie 
inference. 

I  do  not  consider  it  necessary  to  refer  to  or  discuss  the  other 
objections  as  to  the  reception  or  rejection  of  evidence,  because  it 
appears  to  me  if  I  am  correct  in  the  view  I  have  taken  of  the 
question  I  have  referred  to,  the  plaintiff*  would  be  entitled  to  a 
new  trial. 

If  this  were  a  case  of  lirst  impressions  in  this  respect,  having 
regard  to  the  character  of  the  evidence  rejected  and  the  weight, 
fulness  and  importance  of  the  other  evidence  in  the  cause,  I 
should  hesitate  before  I  consented  to  make  the  rule  for  a  new 
trial  absolute;  but,  after  the  principles  enunciated  by  this  Court 
in  Key  v.  Thomson,  Jackson  v.  McLellan  and  others,  I  have  no 
alternative. 
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[The  learned  judge  in  the  course  of  his  judgment  also  cited         ^^79 


J>oed.BAZEV 


the  following  authorities : 

1  H.  L.  1 ;  6  Id.  45  ;  3  P.  D.,L.  R.  G6  ;— 6  Moo.  P.  C.  341  ;  5  *•        , 

Q.  B.,  L.  R.  550 ;  Banks  v.  GoodfeUow,  (10  M.   &  G.  200) ;  ®^cStrc^ 
Qu£en  V.  McNaughton,  (5  C.  B.  655) ;  5  H.  L.  670 ;  Wright  v. 
ToOuin  ]  2  Tayl.  Ev.  sec.  1274 ;  1  Stark.  438 ;  4  Bing.  N.  C.  489.] 

Allen,  C.  J.,  took  no  part,  being  related  to  the  lessor  of 
the  plaintiff. 

Wetmore  and  Duff,  JJ.,  were  also  prevented  from  taking 
part,  the  former  having  been  a  pew-holder  in  Saint  James' 
church,  and  having  been  consulted  when  at  the  bar ;  and  the 
latter  having  been  proctor  in  the  proceedings  in  the  Probate 
Court  where  the  will  in  question  was  contested. 

The  Court  being  equally  divided 

Ride  dropped. 


MORROW  V.  THE  WATEROUS  ENGINE  COMPANY. 

Evidence  —  Contract  —  Sale  —  Where  article  ascertained  — 
Wfietlier  implied  vjarranty  of  fitness  for  purpose 
intended — Engine  and  mill  machinery 
— Damages, 

Defendaots  who  wore  manufacturon  of  steam  en^nes  and  miU  machinery,  sent 
plaintiff  a  pamphlet  containing  drawinm  of  engmes  and  mill  machinery  maou- 
lactnred  bv  them,  with  the  pnces,  anaof  circular  saws,  for  which  they  were 
affents.  At  foot  of  price  list  of  their  engines  it  was  stated,  "  Our  en^nes  are 
au  warranted  to  work  up  to  the  power  stated,  and  to  give  entire  satisfaction 
if  properly  managed."  Subsequently,  in  March,  1871,  plaintiff  received  a 
letter  from  defencUmts  acknowledging  receipt  of  a  letter  from  him,  in  which 
there  were  certain  statements  as  to  the  working  capacity  of  their  engines ; 
they  also  wrote  him  again  in  December,  1871,  in  answer  to  a  letter  received 
by  them  from  plaintiff.  In  the  summer  of  1871)  also,  plaintiff  had  a  conver- 
ntioQ  with  one  of  defendants  in  which  the  latter  represented  how  much 
lambcr  their  mill  would  cut  a  day.  After  this,  in  March,  1872,  plaintiff 
wrote  defendants  as  follows  :  **  You  will  please  make  for  me  one  of  your  40 
horse-power  cut-off  engines  with  tubular  boiler,  iron  smoke-pipe  and  all  irons 
complete"  &c.,  (stating  price  and  conditions  as  to  payment  and  delivery) 
to  which  defendants  assented.  The  engine  and  machinery  having  proved — as 
plaintiff  alleged — defective,  he  brought  an  action  to  recover  damages,  and 
gave  evidence  of  the  letter  of  M»rch  and  December,  187 1>  and  of  the  conver- 
lation  in  the  summer  of  that  year. 

Sdi,  That  they  were  improperly  received  in  evidence  as  forming  part  of  the 
contract,  and  that  the  contract  was  contained  in  plaintiff's  letter  of  March, 
1872  and  defendants*  acceptance  of  it,  which  contamed  no  warranty  or  repre- 
aentation. 

^ere  a  party  orders  an  ascertained  article,  there  is  no  implied  warranty  that 
it  a  fit  for  the  purpose  for  which  he  ordered  it,     The  rule,  however,  is  other* 


1879 


March, 
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1879  wiae  where  the  ortiole  is  not  aaccrtaiDed ;  and  where  plaintiff  ordered  machin- 

er^  from  defendants  :  Held,  That  the  latter  were  bound  to  supply  snch  ma- 

MoBROW  chineiT  as  was  reasonably  fit  for  the  purpose  which  they  knew  it  was  in- 

V.  tended  for. 

Tub  Watsr-  Where  plaintiff  claimed  damages  for  bad  quality  of   lumber  sawed  in  con- 

OU8  Engink      Mquenoe   of   defective   maoninery,   it  was  held,   that  the  damages  most 

GoMPAMY.         ^  confined  to  the  sawins  for  a   reasonable  time  after  plaintiff  had  an 

opportunity  of  judging  of  &e  defects,  and  notifying  defendants  to  have  them 

remedied. 

This  was  an  action  for  breach  of  an  agreement  by  the  de- 
fendants to  supply  the  plaintiff  with  a  steam  engine  and  mill 
machinery.  The  plaintiff  had  a  verdict,  and  in  Hilary  term, 
1877,  the  defendants  obtained  a  rule  nisi  for  a  new  trial, 
against  which  on 

April  23rd,  1878,  Fraser,  Q,  C,  shewed  cause,  and  Wddm, 
Q,  C,  was  heard  in  support  of  the  rule. 

The  facts  of  the  case,  as  well  as  the  grounds  upon  which  the 
rule  nisi  was  granted,  are  fully  stated  in-  the  judgment  The 
counsel  on  the  argument  cited  the  following  cases  and  authori- 
ties: Chanter  v.  Hopkins;^  Prideaux  v.  McMurray  f  Ghal- 
mere  v.  Harding;^  Hall  v.  Gander-*  Parson  v.  Sextan;^ 
Mallan  v.  Raddiffe;^  Comae  v.  Warriner;^  Benj.  Sales  ss.  600, 
603,  618,  621,  644,  645 ;  Bro^vn  v.  Edgington*  Powell  v.  Ear- 
ton  f  Walker  v.  Milner}^ 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.    This  was  an  action  for  breach  of  an  agreement 
by  the  defendants  to  supply  the  plaintiff  with  a  steam  engine 
and  mill  machinery. 

The  declaration  alleged  that  in  the  month  of  March,  1872, 
the  defendants  agreed  to  make  for  the  plaintiff  one  of  their  4fO 
horse^power  cut-off  engines,  with  tubular  boiler,  iron  smoke 
pipe  and  all  irons  complete,  with  one  set  of  their  large  size  saw 
irons,  latest  improved  cast  iron  track,  patent  ratchet,  patent  set 
gauge,  iron  frame  to  take  62  inch  saw  all  complete  with  extra 
carriage  to  cut  45  feet  logs,  one  54  inch  American  moyable 
tooth  saw,  also  one  44  inch  American  movable  tooth  saw  extra, 

1  4  M.  &  W.  399.  »  2  F.  A  F.  225.  »  17  L.  T.,  N.  S.  571. 

*  2  C.  B.,  N.  S.  22.  »  4  C.  B.  899.  •  17  C.  B.  S56. 
M  C.  B.  366.  •  2  M.  &  G.  279. 

•  2  Bing.  N.  C.  668.  »•  4  F.  &  F.  746. 
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extra  teeth,  single  edger  to  cut  30  feet  boards,  single  trimmer,        1879 
bull  wheel  and  endless  chain,  with  all  apparatus,  also  one  slab     Morrow 
saw,  and  to  furnish  all  shafting  pulleys,  and  belting  for  above,  v. 

and  to  do  all  millwright  work,  and  put  the  same  in  complete  ^'g  aJon?K 
operation  to  the  plaintiff's  satisfaction,  at  Oromocto.    And  it    Cokpakt. 
was  further  agreed  that  the  plaintiff  was  to  pay  for  the  trans- 
portation of  the  machinery  from  Brantford,  Ontario,  to  Oro- 
mocto, and  to  furnish  all  the  buildings,  foundations,  timber, 
brick,  stone  and  mason  work,,  and  water  convenient  to  the 
boiler,  and  all  digging  and  labor  that  might  be  required,  and  to 
pay  the  defendants  $4,250,  as  follows : — $200  on  the  signing  of 
the  agreement,  and  the  balance  of  one  third  of  the  whole 
amount  when  the  machinery  was  ready  to  ship  from  Brantford, 
and  for  the  balance  of  what  might  be  due  the  defendants  at  the 
completion  of  the  above,  the  plaintiff  was  to  give  two  equal 
notes  payable  with  interest  in  six  and  twelve  months  from  the 
starting  of  the  engine.    That  it  was  further  agreed  that  the 
defendants  were  to  send  a  man  to  supmntend  the  putting  up 
of  the  machinery,  and  that  the  pluintiff  was  to  pay  his  ex- 
penses and  wages  from  the  time  of  his  leaving  the  engine  works 
till  his  return  there  after  delivering  possession  ot  the  mill  to 
the  plaintiff;   and  that   the    defendants  were  to  have  the 
machinery  ready  to  ship  from  Brantford  on  or  about  the  1st 
May,  1872.    And  it  was .  further  agreed  that  the  defendants 
ymre  not  to  be  held  responsible  for  delays  caused  by  fire,  dis- 
turbance among  employees,  ot  defective  saws ;  and  in  case  the 
same  did  not  work  satisfactorily,  the  defendants  agreed  to  hold 
the  makers,  as  far  as  possible,  responsible  under  their  war- 
ranty.    That  at  the  time  of  entering  into  the  agreement,  the 
defendants  were  manufacturers  of  engines,  boilers,  &c.,  and  car- 
ried on  tbdr  business  at  Brantford  aforesaid,  and  that  the  plain- 
iiff  was  desirous  of  purchasing  from  them  the  engine,  boilers, 
&c,  specified  in  the  contract,  cmd  of  having  the  same  fitted  up 
in  a  mill  he  had  th^i  in  course  of  erection  at  Oromocto,  in  the 
Gooaty  of  Sunbury.    The  declaration  then  averred  the  pay- 
ment by  the  plaintiff  of  the  $200  on  the  signing  of  the  agree- 
ment, and  of  his  readiness  to  perform  all  things  in  the  agree- 
Bient  OB  his  part ;  and  though  the  def (mdants,  in  part  perf orm- 
Aiioe  of  their  agreement,  did  make  for  the  plaintiff  a  cut-off 
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^879         engine  with  tubular  boiler,  and  transport  the  same  from  Brant- 
MoRKow     ford  to  the  plaintiff's  mill  at  Oromocto,  yet,  they  did  not  far- 
^-  nish  such  an  engine  as  they  had  agreed,  but  fumishd  one  of 

ous  Engine  much  less  power  (enumerating  a  number  of  other  defective 
Company,  articles)  and  did  not  put  the  mill  in  complete  operation  to  the 
plaintiff's  satisfaction.  By  means  of  which  defective  machinery 
the  plaintiff  was  unable  to  work  his  mill  as  he  otherwise  would 
have  done,  and  had  been  obliged  to  expend  large  sums  of 
money,  and  lost  great  gains  and  profits.  The  defendants  tra- 
versed the  several  allegations  that  they  had  not  furnished  the 
machinery  according  to  their  agreement,  and  that  the  plaintiff 
was  ready  and  willing  to  perform  his  part  of  the  agreement 

The  plaintiff  proved  that  he  commenced  a  correspondenoe 
with  the  defendants  in  November,  1870,  relative  to  the  steam 
engines  and  mill  machinery  manufactured  by  them  at  Brant- 
\  ford ;  that  they  had  sent  him  a  pamphlet  containing  drawings 

of  engines  and  mill  machinery  manufactured  by  them,  with 
the  prices,  and  of  circular  saws,  for  which  they  were  the  agents. 
At  the^foot  of  the  price  list  of  their  engines  it  was  stated  ''Our 
Engines  are  all  warranted  to  work  up  to  the  power  stated,  and 
to  give'entire  satisfaction,  if  properly  managed." 

Ill  March,  1871,  the  plaintiff  received  a  letter  from  the  de- 
fendfiuits  acknowledging  the  receipt  of  a  letter  from  him.  In 
this  letter"  they  say  they  have  no  doubt  that  their  large  direct 
action  mill  would  answer  his  purpose — it  being  the  most 
practical  for  doing  a  large  business — that  they  had  several 
hundreds  of  the  above  mills  throughout  the  provinces,  all 
giving  satisfaction,  and  they  could  speak  for  its  efficiency; 
that  one  offsuch  mills  could  be  made  to  cut  35  feet  long  at  an 
extra  cost|of  $100 ;  that  it  Would  require  an  extra  track  and 
extra  track  irons ;  that  the  eingine  would  have  plenty  of  power 
to  run  both  edger  and  trimmer ;  and  they  could  also  furnish 
hiin  with  a  bull-wheel  or  nigger,  for  drawing  his  logs  from  the 
water,  tod  he  would  have  the  powet  to  drive  it  This  letter, 
as  also  a  subsequent  one,  was  headed  "  Brantford  '  Engine 
Works." 

"C.  H.  Waterous  &  Co.,  Upright,  Horizontal  and  Portable 
Engines  of  all  sizes,''  and  contained  a  drawing  of  an  engine, 
under  the  words  "  Patent  Combined  Portable  and  Stationary 
Engines." 
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In  December,  1871,  the  plaintiff  received  another  letter  from        ^879 

the  defendants  in  answer  to  a  letter  he  had  written  them,  in     Morrow 

which,  after  stating  that  thev  could  furnish  him  with  one  of  ^'   . 

"  The  Water- 

their  18  horse  power  saw-mill  engines,  with  sufficient  track     ous  Engine 

iron  &c.  to  cut  22  feet  long  for  a  certain  sum,  they  stated  :  Company. 
"  If  you  want  a  mill  for  large  logs ;  one  that  you  do  not  want 
to  move  frequently,  would  recommend  our  direct  action  saw- 
mill, similar  to  larger  lithograph  sent  you.  Engine  is  22  to  25 
horse-power,  tubular  boiler,  built  in  brick-work,  attached  by 
direct  action  to  our  Pony  saw-mill  (the  direct  action  principle 
of  which  we  hold  the  patent)  all  complete,  with  5  foot  or  60 
inch  saw  for  82,100,  or  with  inserted  tooth  saw  $100  more — 
$2,200.  Should  you  desire  to  saw  larger  logs  than  a  60  inch 
saw  will  saw,  it  will  cost  you  the  difference  in  price  of  saws 
extra.  »  *  »  This  mill,  we  think,  would  be  better  adapted 
for  your  use,  will  cut  from  10  to  15,000  feet  of  lumber  per  day. 
We  warrant  engine  of  sufficient  power  to  speed  saw,  and  to 
hold  speed  in  the  cut,  and  not  liable  to  get  out  of  order  if  pro- 
perly managed.  We  have  sold  several  hundred  of  these  mills, 
and  they  give  the  best  of  satisfaction.  Would  refer  you  to  tes- 
timonials in  pamphlet  sent  you." 

The  plaintiff  stated  that  he  met  the  defendant,  Waterous,  in 
Predericton,  in  June  or  July,  1871,  and  told  him  that  he  (plain- 
tiff) had  partly  given  up  getting  one  of  their  mills,  because  he 
had  heard  they  did  not  work  well ;  that  Waterous  said  they 
did  work  well,  and  cut  good  lumber;  that  they  guaranteed 
their  mills;  that  the  plaintiff  told  him  wliat  he  wanted  the 
mill  to  do,  and  Waterous  recommended  the  plaintiff  to  take  a 
35  hoi-se  power  engine,  and  said  it  would  cut  from  15  to  20,- 
000  feet  of  lumber  a  day,  and  that  he  could  calculate  upon  that, 
and  referred  the  plaintiff  to  the  cut  on  page  16  of  the  pamphlet, 
and  the  reasons  given  there,  in  favor  of  the  defendants*  mills ; 
and  that  he  also  recommended  the  plaintiff  to  take  a  belted 
mill ;  that  the  plaintiff  said  he  would  likclj^  take  a  40  horse 
power  engine,  and  that  Waterous  referred  him  to  their  agent, 
Olive,  for  anything  he  had  to  do.  After  this,  in  March,  1872, 
the  plaintiff  addressed  a  letter  to  the  defendants  in  these 
words :  "  You  will  please  make  for  me  one  of  your  40  horse- 
I  power  cut-off  engines,  with  tubular  boiler,  iron  smoke-pipe, 
65 
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_    ^^^        and  all  irons  complete,"  &c.,  in  the  terms  set  out  above  in  the 
Mohrow     declaration ;  and  for  the  price  and  upon  tlie  conditions  there 

,^  ^  stated  as  te  payment  and  deliveiy,  to  which  the  defendant*,  by 

ouB  Engink  their  agent,  Olive,  assented. 

CoxPANT.  rpjjg  plaintiff  gave  evidence  that  the  machinery  was  generally 
defective  in  quality  ;  that  it  was  frequently  breaking  down  and 
stopping  the  mill;  that  the  engine  had  not  sufficient  power; 
that  the  leather  belting  was  entirely  unfit  for  the  purpase  for 
which  it  was  intended  ;  that  a  log  45  feet  long  could  not  be 
sawed  on  the  carriage ;  and  that  it  cut  the  lumber  badly — the 
boards  being  thicker  on  one  end  and  edge  than  the  other,  in 
consequence  of  which,  a  large  portion  of  the  lumber  cut  was 
refuse,  and  had  to  be  sold  at  a  very  reduced  rate,  and  that  some 
of  it  was  entirely  useless ;  that  the  mill  would  not  cut  over 
10,000  feet  of  lumber  a  day,  when  she  was  working  her  best, 
and  on  an  average,  not  over  G,000  feet  a  day ;  and  that  some  of 
the  articles  mentioned  in  the  agreement  were  omitted  alto- 
gether. The  plaintiff  also  gave  evidence  to  shew  the  amount 
he  had  been  obliged  to  expend  to  replace  the  defective  machin- 
ery, and  the  loss  he  had  sustained  during  the  years  1872-3  and 
4,  by  the  waste  of  lumber  and  the  bad  sawing.  The  defendants 
did  not  dispute  that  a  few  of  the  articles  furnished  were  insuf- 
ficient, and  that  the  slab  saw  had  not  been  sent ;  but  they  denied 
the  inferiority  of  the  engine  (which  was  patented)  and  other 
machinery  or  of  the  belting ;  and  gave  evidence  to  prove  that 
they  were  of  good  quality,  with  all  the  latest  improvements 
of  the  defendants'  rotary  mills ;  and  as  good  a  sample  of  their 
mills  as  any  furnished.  They  also  proved  that  the  foundation 
of  the  mill,  which  was  built  on  soft  alluvial  soil,  was  defective, 
and  consequently  that  the  carriage  track  was  out  of  level, 
which  caused  the  bad  sawing ;  that  the  carnage  was  sutBcient 
to  cut  a  45  feet  log ;  and  that  the  roof  of  the  mill  leaked  and 
wet  the  belting  and  injured  it.  It  also  appeared  that  in  the 
spring  of  1873,  the  defendants  had  replaced  some  part  of  the 
machinery  which  had  been  found  defective,  and  that  the  mill 
was  then,  according  to  the  defendants*  evidence,  in  good  work- 
ing order.  An  action  had  been  brought  by  the  defendants 
against  the  plaintiff  to  recover  the  balance  due  on  the  contract, 
in  which  he  set  up  the  inferior  character  of  the  raachinen',  and 
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the  omission  of  the  slab  saw  and  was  allowed  by  the  jury  $280,        1879 
on  that  account.     It  also  appeared  that  the  plaintiff  had  insured     Mobkow 
the  mill  and  machinery'  in  September,  1874 ;  at  which  time  he  «. 

valued  the  engine  and  boiler  at  82,700,  and  the  machinery  at  "^"g^^j 
So,000  ;  that  the  mill  was  burnt  in  the  following  year,  and  the  Cojctakt. 
plaintiff  in  his  affidavit  of  preliminary  proof  stated  his  loss  on 
the  engine  at  the  time  of  the  lire  was  $2,400,  and  on  the 
machineiy  84,915,  and  it  appeared  that  he  had  expended  about 
$2,000  in  repaii-s  and  new  machinery,  in  addition  to  what  the 
defendants  had  put  in. 

The  following  questions  were  left  to  the  jury :  1.  "  Did  the 
defendants  warrant  the  mill  to  cut  from  15  to  20,000  feet  of 
lumber  a  day  ? "  2.  "  Was  the  belting  of  a  reasonably  good 
quality,  fit  for  the  purpose  for  which  it  was  intended  ? "  3. 
"  Was  the  carriage  adapted  to  the  cutting  logs  45  feet  long  ? " 
4.  "  Did  the  mill  cut  the  lumber  defectively ;  and  if  so,  was 
that  caused  by  defect  in  the  machinery,  or  by  the  settling  of 
the  building  and  putting  the  carriage  out  'of  level,  or  by  having 
incompetent  men  to  run  the  saw  ? "  And  they  were  directed, 
if  they  found  in  favor  of  the  plaintiff,  to  state  the  items  of 
damages  separately.  The  jury  found  in  favor  of  the  plaintiff 
for  82,900,  apportioning  the  amount  as  follows :  For  the  defi- 
ciency in  the  quantity  of  lumber  cut  in.  1872,  8200  ;  in  187? 
and  1874,  each  8825.  For  loss  in  consequence  of  the  bad  quality 
of  the  lumber  sawn  in  1872,  8100 ;  and  in  1873  and  1874,  each 
8200  ;  for  defective  belting,  8100  ;  for  the  carriage  being  too 
short,  8100  ;  extra  expense  in  putting  in  the  engine,  8100 ; 
for  loss  by  stoppage  and  breakage,  8100  ;  and  for  blacksmith 
and  foundry  work,  8150. 

A  rule  nid  was  granted  for  a  new  trial  on  the  ground  of  the 
improper  admission  in  evidence  of  the  letters  from  the  defend* 
ants  to  the  plaintiff  previous  to  the  agreement  of  M&rch,  1872, 
and  of  the  verbal  representations  of  the  defendant,  Waterous, 
as  to  the  cutting  capacity  of  the  mill ;  also,  misdirection  as  to 
the  plaintiff^s  right  to  recover  damages  for  such  deficiency  in 
catting,  and  for  the  bad  quality  of  the  lumber  cut  in  1873-4 ; 
also,  that  the  verdict  was  against  evidence,  and  the  damages 
excessive. 

The  first  question  is  whether  the  letters  from  the  defendants 
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1879 to  the  plaintitF,  and  the  conversation  between  the  plaintiff  and 

Morrow     Waterous  in  1871,  in  which  the  latter  represented  how  much 
^-  lumber  the  mill  would  cut  a  day,  were  properly  received  in 

ousENon^B  evidence,  as  forming  a  part  of  the  contract.  We  think  they 
Company,  were  not,  but  the  contract  is  contained  in  the  plaintiff's  letter 
of  March,  1872,  and  the  defendants'  acceptance  of  it,  which 
contains  no  warranty  or  representation  on  the  subject  In 
Kain  v.  Old,^  Abbott,  C.  J.,  says  "  When  the  whole  matter 
passes  in  parcel,  all  that  passes  may  sometimes  be  taken  to- 
gether as  forming  parcel  of  the  contract,  though  nut  always, 
because  matters  talked  of  at  the  commencement  of  a  bargiun 
may  be  excluded  by  the  language  used  at  its  termination.  But 
if  the  contract  be  in  the  end  reduced  into  writing,  nothing 
which  is  not  formed  in  the  writing  can  be  considered  as  a  part 
of  the  contract.  A  matter  antecedent  to  and  dehors  the  writ- 
ing may  in  some  cases  be  received  in  evidence  as  showing  the 
inducements  to  the  contract,  such  as  a  representation  of  some 
particular  quality  or  incident  to  the  thing  sold  ;  but  the  buyer 
is  not  at  liberty  to  show  such  a  representation  unless  he  can 
also  show  that  the  seller  by  some  fraud  prevented  him  from 
discovering  a  fault  which  he,  the  seller,  knew  to  exist" 

The  principle  of  this  case  is  fully  recognized  in  Chaiiter  v. 
Hopkina:-  Whatever. the  plaintiff  from  his  correspondence 
with  the  defendants  may  have  expected,  there  is  clearly  no< 
thing  in  the  agreement  representing  that  the  mill  would  cnt 
any  certain  quantity  of  lumber  per  day  ;  and  as  the  agreement 
is  written  upon  a  printed  form  provided  by  the  defendants,  it 
is  probable  that  they  never  intended  to  bind  themselves  in  that 
matter,  when  so  much  would  depend  upon  the  skill  and  care 
of  the  persons  working  the  mill,  and  over  whom  they  would . 
have  no  control.  In  the  pamphlet  which  they  furnished  the 
plaintiff  and  in  which  they  state  that  they  warrant  their 
engines  to  give  entire  satisfaction,  and  also  in  their  letter  of  De- 
cember, 1871,  they  ^ake  care  to  guard  themselves  by  the  qualifj- 
ing  words,  "  if  properly  Ttianaged"  It  is  sufficient,  however, 
to  say  that  the  contract  is  entirely  silent  as  to  the  capacity  of  the 
mill  to  cut,  and  that  the  previous  letters  and  conversations  do 
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not  form  a  part  of  the  contract.     It  follows  therefore  that  the        ^879 
amount  given  by  the  jury  for  the  deficiency  in  the  quantity  of     Morrow 
lumber  cut  during  the  three  years,  was  improperly  allowed.  ^' 

There  was  not  much  complaint  about  the  engine  and  boiler ;    ^^^  Knoivi 
the  substantial  grounds  of  complaint  were  with  reference  to     Company. 
the  castings,  and  other  parts  of  the  machinery.    As  the  plain- 
tiff got  the  specific  article  which  he  bargained  for,  viz :  one  of 
Waterous  &  Co.'s  40  horse- power  engines  with  tubular  boiler — 
it  would  seem  that  he  would  have  no  cause  of  action  if ^  the 
engine  did  not  answer  his  expectations.     Where  a  party  orders 
an  ascertained  article,  there  is  no  implied  warranty  that  it  is 
fit  for  the  purpose  for  which  he  ordered  it :    Chanter  v.  Hop- 
kins}   In  that  case  Lord  Abinger  said  ''  The  case  is  that  of  an 
order  for  the  purchase  of  a  specific  chattel,  which  the  buyer 
himself  described,  believing  indeed  that  it  will  answer  a  parti- 
cular purpose  to  which  he  means  to  put  it,  but  if  it  does  not, 
be  is  not  the  less  on  that  account  bound  to  pay  for  it.     The 
seUer  does  not  know  it  will  not  suit  his  purpose,  and  the  con- 
tract Ls  complied  with  in  its  terms."      And  Parke,  B.,  said : 
"  The  difierenco  between  this  case  and  Jones  v.  Brighf  is,  that 
here  the  subject  of  the  contract  is  defined — and  defined  accura- 
tely by  the  buyer.      The  object  for  which  ho  wanted  it  is 
immaterial     «     *     «,     i  agree,  that  if  an  order  is  given  for  an 
u^ndescribed  and  unascerixiined  thing,  stated  for  a  particular 
purpose,  which  the  manufacturer  supplier,  he  cannot  sue  for 
the  price  unless  it  does  answer  the  purpose  for  which  it  was 
sapplied."    See  also,  OUivant  v.  Bayle^f ;  Parsons  v.  Sexton.* 
In  Prideaax  v.  McMurray^  Cockburn,  C.  J.,  also  held  that 
vhen  a  man  purchased  a  patented  article,  with  a  known  title, 
there  was  no  implied  warranty  that  it  would  answer  any  parti- 
cular purpose,  and  the  mere  fact  that  in  printed  invoices  or 
ptospectuses  the  invention  was  described  as  effecting  an  object, 
was  not  in  itself  conclusive  evidence  of  a  warranty.     The  plain- 
tiff here  ordered  an  ascertained  patented  article.     He  wrote  to 
the  defendants :  "  Make  for  me  one  of  your  40  horse  power  cut- 
off engines,"  &C.,  and  the  evidence  shows  that  they  sent  him  the 
Nicies  he  had  ordered,  with  all  the  latest  improvements.     To 

'ilTftW.  m  «  5  Bing.  533.  »  5  Q.  B.  288. 

*  4.  C.  B.  899.  »  2  F.  &  F.  225. 
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^S79        whatever  portion  of  the  machinery  sent  the  principle  of  the 
Morrow     case  of  Chanter  v.  Hopkins  would  apply,  the  plaintiff  would  not 
^-  be  entitled  to  recover  any  damages  if  it  did  not  answer  the 

0U8  Engine  pu^T^se ;  but  if  the  castings  were  of  inferior  quality,  and  in 
Company,  consequence  thereof  the  mill  was  frequently  getting  out  of 
order,  and  rcpaira  were  rendered  necessary,  we  think  the  rule 
established  in  Broivn  v.  Edgingtony  would  apply,  and  that  the 
defendants  would  be  bound  to  supply  machineiy  which  was 
reasonably  fit  for  the  purpose  which  they  knew  it  was  intend- 
ed for.  It  was  admitted  that  some  of  the  machinery  was  un- 
fit for  the  "purpose,  for  instance,  the  bull-wheel,  the  defects  in 
which  delayed  the  working  of  the  mill  and  required  frequent 
repaira,  and  for  which  the  defendants  substituted  one  of  differ- 
ent construction  in  1873.  Any  damage  the  plaintiff  may  have 
sustained  in  consequence  of  the  defects  in  the  fii-st  bull-wheel 
would  seem  to  be  a  proper  subject  for  damages.  So,  with  re- 
spect to  the  leather  belting  which  the  jury  have  found  was 
not  fit  for  the  purpose  intended,  and  also  the  defect  in  the 
length  of  the  carriage.  As  to  the  damages  allowed  for  the 
bad  quality  of  the  lumber  sawed :  we  think  this  should  be 
limited  to  the  loss  in  the  year  1872.  When,  in  the  latter  part 
of  that  year  the  plaintiff  complained  to  Olive  that  the  mill 
did  not  work  satisfactorily,  he  informed  the  defendants 
who,  in  the  following  Spring  sent  a  mill-wright,  who  said 
that  he  put  the  mill  in  thorough  repair,  and  that  when 
he  left  in  July,  1873,  she  was  in  complete  operation.  If, 
after  these  repaii-s  were  made,  the  mill  still  continued  to  cut 
badly  and  injured  the  lumber,  we  think  it  would  be  the  plaintiff's 
duty  cither  to  notify  the  defendants  of  it,  and  give  them  an 
opportunity  of  rectifying  it,  or  else  to  replace  the  defective 
machinery  by  other  of  a  suitable  description,  and  for  whidi  be 
would  be  entitled  to  recover  as  part  of  his  damages,  if  entitled 
to  recover  at  all ;  and  that  he  could  not  go  on  year  after  year 
using  machinery  which  he  knew  was  defective,  and  (as  be 
stated)  was  destroying  his  lumber,  and  thus  accumulate  damages 
against  the  defendants,  who,  not  hearing  any  complaints,  would 
naturally  suppose  that  the  repairs  they  had  made  had  removed 

'  2  M.  &  G.  279. 
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all  the  objections  to  the  working  of  the  mill.     If  the  plaintiff        ^^70 
can  recover  damages  for  three  years  bad  sawing,  we  do  not  see      Morrow 
what  there  would  be  to  prevent  him  from  recovering  for  six  *• 

years,  if  ho  had  waited  till  that  time  before  bringing  his  action ;  "^g  Esqisjs, 
nor  why  he  might  not  continue  indefinitely  using  the  defective  Company. 
machinery  and  spoiling  his  lumber  and  biing  actions  against 
the  defendants  periodically  for  the  damages  which  he  might 
thereby  sustain.  We  think,  therefore,  the  damages  on  this 
head  should  have  been  limited  to  the  year  1872,  or,  at  all 
events,  to  that  year  and  to  such  a  reasonable  time  after  the  re- 
pairs were  completed  in  1873  as  would  enable  the  plaintiff  to 
judge  whether  the  defects  in  the  machinery  were  thereby  re- 
moved. 

Uixder  any  circumstances,  we  think  there  should  be  a  new 
trial  unless  the  plaintiff  consents  to  reduce  the  verdict  to  the 
amount  allowed  for  bad  sawing  in  1872 ;  for  the  defective  belt- 
ing and  carriage ;  the  loss  allowed  for  stoppage  and  breakage  ; 
and  for  blacksmith  and  foundry  work — in  all  $550.  The 
amount  allowed  by  the  jury  for  extra  expense  in  putting  in 
the  engine,  we  think  the  plaintiff  is  not  entitled  to,  as  it  ap* 
pears  to  have  been  incurred  in  consequence  of  a  change  which 
he  himself  made  in  the  plan,  and  not  in  consequence  of  any 
defect  in  the  engine  itself. 

If  the  plaintiff  should  consent  to  reduce  the  verdict  to  the 
amount  named,  we  think  the  defendants  would  still  be  entitled 
to  a  new  trial  on  payment  of  casts,  on  the  ground  that  the 
verdict  is  against  evidence.  It  is  difficult  to  reconcile  with  the 
plaintiff's  objection  of  the  worthlessness  of  the  machinery,  &c., 
and  for  which  he  has  obtained  consequential  damages,  the  fact 
that  he  valued  the  engine  and  boilers  in  1874,  at  S2,700,  and 
the  machinery  at  $5,000,  and  after  the  fire  in  1875,  made  affi^ 
davit  that  his  loss  on  the  former  was  S2,400,  and  on  the 
machinery,  $4,915,  while  it  appeared  that  he  had  only  expend- 
ed about  $2,000  in  repairs  after  the  mill  was  put  in  operation. 

Judgment  accoo'dingly. 
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1879  Ex  PARTE  LAWLESS. 

March.      AssessTiieni — Bank  Manuger — iTicome  and  Net  Profits — Not 
synonymous — Whe^^e  return  n^t  in  accordance  u*ith  lau\ 

Whcro  aasesson,  under  authority  of  the  Act  31  Vie.,  cap.  36,  see.  4,  required 
the  manager  of  a  bank  to  furnish  them  "a  true  and  correct  statement  in  writ- 
ing—under oath — setting  forth  the  whole  amount  of  income  received  for  such 
bank  within  the  City  of  St.  John  for  the  fiscal  year  preceding  Ist  May,  1877," 
and  the  manager  rendered  a  statement  as  follows :  "  Net  profits  or  income 
derived  from  business  done  within  the  city — NiL^^  ffela.  That  as  he  had 
treated  the  terms  "Income"  and  "Net  Profits"  as  synonymous,  the  state- 
ment was  uncertain  and  ambiguous,  and  that  the  assessors  were  justified  in 
ignoring  it  and  assessing  the  manager  according  to  the  beet  of  their  judgment 

Oct  21.  S.  R.  Thomson,  Q,  C,  shewed  cause  against  a  rule 
nisi,  ^rranted  in  a  previous  term,  for  the  assessors  of  rates  of 
Saint  John  to  show  cause  why  a  ceHiorari  should  not  issue  to 
remove  an  assessment  made  on  the  applicant  as  manager  in 
that  city  of  the  Bank  of  British  North  America.  The  material 
facts  contained  in  the  affidavits  are  stated  in  the  judgments. 

Wddon,  Q,  C,  was  heard  in  support  of  the  rule. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered  : — 

Duff,  J.  This  was  an  application  for  a  certiorari  to  re- 
move an  assessment  made  upon  John  P.  Lawless,  the  manager 
of  the  Bank  of  British  North  America  in  St  John. 

Under  the  authority  of  the  Act  31  Vic,  cap.  3(5,  s.  4,  the 
assessors  required  Mr.  Lawless  to  furnish  them  "  a  true  and 
correct  statement  in  writing — under  oath — setting  forth  the 
whole  amount  of  income  received  for  such  bank  within  the 
City  of  St  John  during  the  fiscal  year  preceding  the  1st  May, 
1877." 

In  pursuance  of  this  notice,  Mr.  Lawless  presented  the  assess- 
ors with  the  following  statement,  under  oath  : 

"  Statement  of  the  real  and  personal  property  of  the  Bank 
of  British  North  America,  doing  business  within  the  Citj'  cf 
Saint  John,  New  Brunswick,  liable  to  assessment 

REAL  ESTATE* 

Bank  premises,  Chipman's  Hill,  value  not  exceeding  $18,000 

PERSONAL   ESTATE. 

Nett  profits  or  income  derived  from  the  business  done ") 
within  the  City  during  the  year  ending  3l8t  Decern-  >-  Nil* 
ber.  1876  j 
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The  assessors,  not  considering  this  statement  to  be  a  compli-        ^^7^ 
ance  with  the  Act,  have  assessed  the  manager  of  the  bank      BkPane 
according  to  the  best  of  their  judgment,  as  they  arc  authorized 
to  do  in  case  a  person  served  with  notice  neglects  or  refuses  to 
furnish  the  required  information. 

I  think  the  assessors  were  justified  in  acting  &s  they  did. 
The  statement  sent  to  them  was  evidently  drawn  for  the  pur- 
pose of  escaping  the  effect  of  the  decision  in  Sullivan  v.  Robin- 
son,^ where  a  clear  distinction  is  drawn  between  the  **  income  " 
and  "  net  profits"  of  a  bank  as  regards  assessment — the  amount 
of  the  former  being  the  subject  of  assessment.  The  amount  of 
the  income  of  a  bank  would  necessarily  vary  much  from  the 
amount  of  its  net  profits  ;  but  as  the  manager  in  this  case  has 
chosen  to  treat  them  as  synonymous,  his  statement  is  uncertain 
and  ambiguous,  and  does  not  furnish  the  information  which 
the  Act  intended,  and  therefore  the  assessors  were  not  bound 
to  notice  it  A  statement  given  under  the  Act  should  be 
positive  and  free  from  ambiguity. 
I  think  the  certiorari  should  be  refused. 
Weldon,  J.  This  is  an  application  to  remove  the  assessment 
of  the  city  of  Saint  John  assessing  the  manager  of  the  Bank 
under  the  provisions  of  the  31st  Vic.  cap.  36. 

The  assessors  by  their  clerk  made  and  caused  a  notice  to  be 
served  upon  the  applicant,  Lawless,  who  was  then  manager 
of  the  said  bank  on  the  first  of  May,  1877,  requiring  him  as 
manager,  within  ten  days  to  ''  furnish  to  them  a  true  and  cor- 
rect statement  in  writing  under  oath  setting  forth  the  whole 
amount  of  income  received  for  such  bank  within  the  city  of 
Saint  John  during  the  fiscal  year  preceding  the  1st  day  of  May 
of  the  current  year,"  in  accordance  with  sec.  4  of  the  31  Vic, 
cap.  36. 

The  manager  in  response  thereto  sent  to  the  assessors :  Re- 
turned—Real Estate  of  the  Bank,  $18,000. 

PERSONAL   ESTATE. 

Xet  profits  or  income  derived  from  the  business  done  within 
the  City  during  the  year  ending  31st  December,  1876 — Nil 
This  was  sworn  to  and  left  with  the  a.ssessoi's.     No  other  return 
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1S7D  was  made  by  the  said  John  Laivless.  The  assessors  acting 
Ex  Part^  upon  the  authority  of  the  said  4  sec.,  which  states  "in  the  event 
Lawless.  ^{  neglect  or  refusal  on  the  part  of  such  agent  or  manager  to 
furnish  the  required  information,  the  assessors  shall,  within  ten 
days  after  such  application  therefor  rate  and  assess  the  said 
agent  or  manager  according  to  the  best  of  their  judgment,  and 
there  shall  be  no  appeal  from  such  rate  and  assessment" 

The  return  required  by  the  Act  of  1868  substituted  in  place 
of  the  Act  of  1859  is  the  whole  income  of  the  bank — ^notthe 
net  profits.  The  income  of  the  bank  is  the  sum  received  for 
interest,  discounts  and  prices  of  exchange  without  any  deduc- 
tion for  bad  debts  which  they  may  have  made,  and  the  retuni 
made  is  not  in  accordance  witii  the  terms  of  the  Act;  and  the 
assessors  have,  as  is  stated  in  the  affidavit  of  John  Wilson,  one 
of  the  assessors,  made  the  assessment  according  to  the  best 
of  their  judgment.  The  applicant  had  an  opportunity  of  wp- 
pealing  by  the  20  sec.  of  the  Act  of  1859 — ^an  Act  passed  long 
prior  to  the  Confederation  Act.  I  am  of  opinion,  as  no  prin- 
ciple in  making  the  assessment  has  been  shown  to  be  viokiied, 
the  applicant  ought  to  have  complied  with  the  law  in  making 
the  return  required.  And  the  assessment  having  been  made 
in  the  discretion  and  best  judgment  of  the  assessors,  the  ap- 
plicant ought  to  have  applied  to  the  assessors  and  if  not 
redressed  by  them,  apply  to  the  Common  Council. 

The  right  to  apply  for  a  certiorari  is  undoubted,  but  the 
applicant  has  not  shown  such  a  case  as  to  require  the  court 
to  exercise  their  power  in  this  respect.  The  certiorari  will  be 
refused. 

Allen,  C.  J.  I  take  no  part  in  this  case,  being  slighUy  in- 
terested in  the  Bank;  although  I  entirely  agree  with  the 
principles  of  law  stated  by  my  brother  Judges.  FisHEB,  J- 
took  no  part,  not  having  heard  the  ai^mcmt,  and  WsnTORS, 
J.,  was  absent  on  Circuit. 

Certiorari  refused. 
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THE  TRUSTEES  OF  THE  SAINT  JOHN  YOUNG  MEN'S        I87g 
CHRISTIAN  ASSOCIATION  v.  HUTCHISON  and  others.        March. 

Adjoining  land  omners — Where  deferhdani  has  allowed  cellars 

to  remain  after  buUding  destroyed — Damage  from 

^ixiter  collecting  in  them  and  running  againift 

plaintiff's  rvall — Whether  defendant  is 

liable — Action  on  the  aise. 

The  law  often  permits  dunage  to  be  done  by  one  person  to  the  property  of  sn- 
other,  without  affording  the  other  a  legal  remedy.  Damage  and  tnjury  must 
both  concor  to  afford  a  party  a  right  of  action,  and  the  ordinary  and  legiti. 
mate  ose  of  one's  own  land  will  not  constitue  an  injury. 

Therefore  where  defendants  owned  a  town  lot  on  which  there  had  been  a  house 
with  a  oellar  underneath  it,  and  the  house  being  destroyed  by  fire,  the  cellar 
was  allowed  to  remain  uncovered,  and  plaintiffs  erected  a  building  on  the  ad* 
joining  lot, 'and  sank  their  foundation  walls  to  a  lower  depth  than  defendants' 
cellar,  so  that  water  collecting  in  the  cellar  flowed  to  and  against  plaintiffs' 
wsll  and  damaged  it.     HeUlt  that  defendants  were  not  liable. 

The  declaration  in  this  case  contained  two  counts.  The 
first  count  was  as  follows  :  ''For  that  before  and  at  the  time  of 
the  oomniitting  of  the  grievances,  &c.,  the  plaintiffs  were  pos- 
sessed of  a  certain  lot  of  land  and  building  thereon  and  a 
oellar  under  the  same,  thereto  belonging,  situate,  &c.,  the  walls 
of  which  were  the  foundation  of  the  said  building  of  the  said 
pkifitiffs ;  and  whereas,  before  and  at  the  time,  &;c.,  the  defen- 
dants were  possessed  of- a  certain  lot  of  land  next  adjoining 
the  said  lot  of  land  and  building  of  the  said  plaintiffs,  in  and 
from  which,  before  that  time  had  been  wrongfuUy,  carelessly, 
negligently  and  improperly  rfttgr,  excavated  and  removed  large 
quantUies  of  earth  and  soil  of  the  said  lot  of  land  of  the  said 
defendants  and  at  same  time  oontiniied,  by  the  said  defendants, 
80  vrrongfvUy,  carelessly  and  improperly  dug,  excavated  and 
removed,  so  that  there  were  large  excavations  and  holes  re- 
maining, improperly,  unlatvfMy,  carelessly  and  negligently  in 
the  said  lamd  of  the  said  defendants,  and  next  adjoining  the 
said  land  and  foundation  wall  of  the  said  plaintiffs'  building, 
which  said  holes,  by  reason  of  their  being  there  uncovered,  the 
defendants  so  negligently  and  improperly  managed  the  said  lot 
of  land  that  they  caused  and  permitted  large  and  improper 
qtiantities  of  vxUer  to  fiow  into  and  remain  in  the  said  exca-. 
vfjUions  and  holes  so  thai  the  said  water  jyenetrated  under  the 
said  cellar  xvaU  and  foundation  of  the  said  building  of  the 
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1879  said  plaintiffs  so  as  to  soften  the  earth  and  soil  of  the  said 
Trustees  of  plaintiffs,  thereunder  and  thereby  caused  the  same  to  give  way 
YounoMen's  ^^^  ^  ®®*'^'®  *^^  destroy  the  support  that  it  otherwise  would 
Chris.  Ass.  have  been  to  the  said  wall  and  cause  the  same  to  give  way  and 
settle  and  thereby  greatly  to  injure  and  damage  the  said  build- 
ing of  the  said  plaintiffs,  and  to  throw  the  walls  thereof  out  of 
perpendicular  so  that  the  same  were  likely  to  fall,  and  the 
plaintiffs  were  thereby  obliged  to  and  did  expend  a  large  sum 
of  money  repairing  and  rebuilding  the  same,  and  they  were 
also  thereby  prevented  from  occupying  the  same  for  a  long 
space  of  time."  The  second  count  recited  that  before  and  at 
the  time,  &c.,  plaintiffs  were  possessed  of  a  lot  of  land  and 
building  thereon,  with  cellar  underneath  situate  &c.,  the  walls 
of  which  cellar  were  the  foundation  walls  of  the  last  mentioned 
building ;  and  that  the  defendants  were  possessed  of  the  lot 
adjoining  the  plaintiffs  lot,  and  in  and  upon  which  the  de- 
fendants had  careleady,  improperly  and  illegally  cauted  to 
fioiu  and  re^nain  large  qjiantities  of  water  so  that  large 
quantities  of  said  water,  by  and  through  the  mere  carelesmMS 
and  improper  conduct  of  the  said  defendants  in  this  respect, 
iiowed  to  and  under  the  said  walls  of  the  said  building  of  the 
said  plaintiffs,  and  caused  the  same  to  give  way  and  settle  and 
destroy  the  support  that  it  would  otherwise  have  been  to  the 
said  wall,  &c.  Averment  of  damage  $5,000.  Plea :  The  general 
issue. 

On  the  trial  before  Mr.  Justice  Duff  at  the  St.  John  Circuit 
in  November,  1876,  the  following  facts  appeared  in  evidence- 
In,  and  long  prior  to  the  year  1839,  one  Crookshank  owned 
the  lot  of  land  fronting  on  the  east  side  of  Charlotte  street,  in 
the  city  of  St.  John,  where  the  Young  Men  s  Christian  Associa- 
tion building  now  stands.  For  40  or  50  years  there  had  been 
a  dwelling  house  on  the  northern  portion  of  that  lot,  under* 
neath  which  there  had  been  a  cellar.  The  remainder  of  the 
front,  between  the  dwelling  house  and  the  southern  boundary 
of  the  lot  had  been  occupied  by  a  bam  until  somewhere  about 
the  year  1850.  The  bam  was  then  moved  back  from  the 
street  and  a  new  building  erected  in  front  of  it  for  a  shop  ot 
store.  There  was  no  cellar  underneath  either  the  new  building 
or  the  bam.    The  e^rtl^  had  been  filled  jp  bpi;ea,t|)  them  to  the 
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depth  of  five  or  six  feet,  and  the  new  erection  was  placed  on        1879 
blocks  or  poets.     Having  been  connected  together  they  were  Trustees  or 
used  as  front  and  back  shops,  and  occupied  by  Marter  and  5bu5oMK»*s 
others  as  a  flour  store.  Chris.  Ass. 

This  was  the  position  of  that  property  on  the  night  of  the  ^- 

22nd  September,  1871,  when  a  fire  occurred  which  totally  de- 
stroyed all  the  buildings  on  it. 

Bounding  it  on  the  South,  and  extending  from  thence  along 
the  east  side  of  Charlotte  street,  to  King  square,  was  formerly 
the  property  of  the  trustees  of  St.  Stephen's  Church.     In  1839 
there  was  a  building  on  the  corner  of  Charlotte  street  and  the 
square ;  but  the  remainder  of  that  property,  up  to  the  line  of 
the  Crookshank  lot,  was  then  vacant  and  comparatively  value- 
less, except  for  building  purposes.      For  such  a  purpose  the 
trustees  of  the  Church,  on  1st  May,  1839,  demised  a  piece  of  it, 
next  the  Crookshank  property,  to  one  Rankine  to  hold  for  a 
term  of    21  years;  with  the  usual  covenant  to  renew  for  a 
further  term,  or  to  pay  for  improvements.    Rankine  assigned 
this  lease  to  Keltic,  who  immediately  erected  a  building  on  it. 
Beneath  the  building  he  excavated  a  cellar  up  to  his  noi-thern 
line ;  and,  from  the  north-east  corner  of  the  cellar,  he  said  he 
laid  a  drain  which  joined  a  sewer  on  the  Crookshank  property. 
Mr.  Keltic  subsequently  obtained  another  lease  of  the  re- 
mainder of  the  vacant  land  belonging  to  the  trustees  of  St. 
Stephen's  Church,  lying  between  that  which  they  had  leased 
to  Rankine  and  the  building  on  the  comer  of  the  square.     He 
erected  a  building  on  that  land  also ;  under  which  a  cellar  was 
excavated  by  some  person,  but  it  did  not  appear  by  whom. 

Both  of  those  buildings  were  swept  away  on  the  night  of  the 
22nd  September,  1871,  by  the  same  fire  which  destroyed  those 
already  mentioned  on  the  Crookshank  property.  Down  to  the 
time  when  the  buildings  were  so  destroyed  the  defendants' 
properties  had  been  in  the  occupation  of  tenants,  since  then 
they  have  been  in  the  possession  of  the  defendants  themselves. 
The  defendants  have  not  rebuilt  on  these  properties,  and  the 
cellars  on  them  remain  uncovered  to  this  day. 

In  1843,  Stephenson,  through  whom  the  defendants  derive 
their  title,  became  the  purchaser  from  the  trustees,  of  the  re- 
version in  fee,  of  the  property  wjiich  Mr.  Keltje  he}d  m^d^r* 
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1379        these  leases.    And,  as  ihe  leases  expired  the  improvemeBts  on 
Trustbu  of  the  demised  premises  were  valued  and  paid  for  and  the  terms 

Chris.  Ass.  Qn  the  1st  May,  1872,  Archibald  Sinclair  and  his  wife,  in 
whom  the  title  to  the  Crookshaak  property  had  then  beoome 
vested,  conveyed  to  the  plainiiffh. 

Immediately  upon  obtaining  the  convejranoe  of  the  property 
(tosb.  Sinclair,  the  plainiifis,  without  any  notice  to  the  defend- 
ants, made  prepanUdons  to  build,  and  proceeded  to  erect  a  valu- 
able stone  and  brick  building  upon  it ;  having  a  front  of  50  feet 
on  Charlotte  street  and  extending  back  80  feet  They  exca^ 
vated  a  cellar  the  whole  length  of  the  building,  and  to  a  depth 
of  four  feet  below  the  old  cellar  on  the  defendants'  lot 

Evidence  was  given  to  show  that  the  rain  water  falling  into 
the  uncovered  cellars  on  the  defendants*  laud,  from  time  to 
time  ran  down  against  the  foundation  wall  of  the  pUdntiis' 
building  and  injured  it,  and  caused  the  building  to  settle.  A 
man  named  Thompson^  who  described  himself  as  general  Secre- 
tary to  the  Association,  imd  who  was  employed  in  May,  1873, 
after  the  building  was  erected,  to  take  charge  of  it  as  janitor, 
described  how  he  found  the  water  coming  through  the  founda- 
tion wall  next  to  the  defendants'  prc^rty.  He  said  tJiat  it 
came  through  all  along  txom  front  to  rear,  more  or  less ;  in  some 
places  in  larger  quantities  than  at  others.  In  the  summer  of 
187S  by  instructions  from  the  plaintiib,  with  a  view  to  steps 
being  taken  to  streiigthen  and  protect  the  building,  he  employ- 
ed men,  and  going  upon  the  defendants'  lot,  dug  a  trench  along 
the  bottom  of  the  foundation  wall,  and  uncovered  it  In  doing 
this  he  discovered  some  old  drains  on  the  defendants'  lot,  run- 
ning at  right  angles  to  the  wall,  which  collected  the  water  that 
fell  in  the  open  cellars  and  conveyed  it  towards  the  plaintiffs' 
wall.  And  opposite  the  ends  of  these  drains  the  water  flowed 
through  the  wall  in  larger  quantities  than  elsewhere.  One  of 
these  drains,  he  said,  was  within  a  few  feet  of  Charlotte  street; 
two  others  were  about  the  centre  of  the  building.  Out  of  all 
of  these,  he  said,  the  water  ran  in  stireains  whenever  it  rained. 
He  does  not  speak  of  having  seen  any  water  running  from  the 
drain  which  Keltie  had  made,  out  of  the  northreast  comer  of 
bis  cellar ;  and  all  the  testimony  shows  that  thitt  d^ain  wa^ 
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stopped  up  on  the  defendants'  lot  and  did  not  carry  water  upon       '^^79 
the  plaintiffs'  property.  TRaams  ov 

There  was  no  evidence  whatever  as  to  who  placed  the  other  youno  Mu?*s 
drains  upon  the  defendants'  lot.     Only  one  of  them,  the  one  Chjmb.  Abs. 
near  Charlotte  street,  was  beneath  the  defendants'  cellar ;  and  ^' 

that  ono  Thompson  described  as  very  old  and  as  having  once 
in  his  opinion,  extended  north  to  Union  street.  The  defend- 
ants' cellar,  next  to  the  plaintiffs'  building,  was  only  twenty- 
eight  feet  deep;  and  tiie  drains  which  Thompson  spoke  of  having 
seen  forty  feet  back,  or  half  the  depth  of  the  plaintiffs'  build- 
ing, were  far  beyond  the  cellar. 

It  was  for  the  injury  done  to  the  plaintiffs'  wall  by  the  rain 
water  falling  into  tiiese  cellars ;  and  from  thence,  through  the 
old  drains  and  otherwise,  flowing  against  the  wall  that  this 
action  was  brought. 

A  nonsuit  was  moved  for  at  the  close  of  the  plaintiffs'  case ; 
and  leave  was  reserved  to  move  at  the  Term,  upon  the  whole 
evidence,  with  power  to  the  court  to  make  the  same  amend-' 
ments  on  either  side,  which  a  Judge  at  nisi  prius  might  make. 
Verdict  for  the  plaintiffs  $10,000. 

A  rule  nisi  for  a  nonsuit  pursuant  to  the  leave  reserved,  or 
for  a  new  trial,  was   thereupon  obtained,  against  which,  on 
February'  18  and  19, 1878.     Palmer,  Q.  C,  and  E,  McLeod 
showed  caase.      The  defendants,  having,  by   digging  cellars 
altered  the  normal  condition  of  their  land,   were  bound   to 
prevent  the   water  from  going  against  the  plaintiffs'  build- 
ing adjoining  them.      A  proprietor  of  land  on  which  there 
is  no  natural  water-course  has  a  right  to  dig  ditches,  pits, 
duifts,  wells  or  any  other  hole,  and  thereby  alter  its  normal 
condition,  and  is  entitled  to  collect  therein  such  water  as 
will  naturally  flow  to  and  collect  in  the  same  and  he  thereby 
makes  the  water  his  own,  and  it  is  immaterial  where  it  has 
flown  from;    and  a  person  who  is  injured  by  sudi  act,  as 
by  drawing  water  from  the  land  of  another,  which  would 
otherwise  have  percolated  through  his  land,  where  he  could 
have  used  it,  has  no  right  of  action  against  the  person  so 
digging  such   ditches,   &c. ;    but  such  water  so  collected  be- 
comes the  property  of  him  who  collected  it    He  takes  it  and 
incurs  all  the  liability  which  attaches  to  it,  and  he  cannot 
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1879         afterwards  cast  it  upon  his  neighbor's  land  and  excase  himself 
Trustbbs  of  by  saying  it  would  have  flown  to  his  neighbor  if  he  had  not  so 
^uNo  Mbn*s  appropriated  it,  and  he  is  bound  to  pjotect  his  neighbor  from 
Chris.  Asa.     the  injury  that  water  may  cause  to  him.    At  all  events,  if  he 
*•  is  not  absolutely  bound  to  prevent  such  water  escaping,  he  is 

bound  to  take  reasonable  means  to  prevent  it  escaping,  and  if 
he  does  not  do  so,  that  is  evidence  of  negligence  to  be  submitted 
to  a  jury.  This  water  was,  by  the  act  of  the  defendants,  col- 
lected in  a  pit  on  the  defendants'  land  so  as  to  be  dangerous, 
and  they  are  bound  to  take  care  of  it.  Not  having  done  so, 
they  are  clearly  liable  for  the  damages  thereby  caused  to  the 
plaintiffs. 

They  cited  the  following  cases  and  authorities  upon  the  ques- 
tion of  the  defendants'  liability  :  West  Cumberland  Iron  and 
Steel  Co.  V.  Kenyon ;'  Bull.  &  Lea.,  703 ;  Tipping  v.  Smdting 
Co.;*  EUiottson  v.  Feetham-^  Tenant  v.  Ooldwin;*  FUtdier 
v.  Rylands*  Nidiols  v.  Marslandf  Wash.  Eas.  452,  453; 
StUton  V.  Clarke;'  Smith  v.  Fletcher;''  16  Vin.  Abr.  Tide, 
Nuisance,  Letter  M. :  Crompton  v.  Lea^  Oandy  v.  Jvhber;^ 
Alston  v.  Grant ;^^  Reynolds  v.  Clark ;^^  Thomas  v.  Thomas;^ 
Fay  V.  Prtentice ;"  BaUishill  v.  Reed ;"  Tudcer  v.  Neicman  ^ 
Brine  v.  G.  W.  Ry  Co}' 
[Duff,  J.,  referred  to  Bower  v.  Peate}"] 
Weldon,  Q.  C,  and  W.  PugsUy  in  support  of  the  rule.  The 
question  in  this  case  is  a  most  important  one,  as  involving  the 
rights  and  liabilities  of  .  adjoining  proprietors.  Damnum 
absque  injuria  may  exist,  and  it  is  only  where  there  is  dam- 
num  injuriosvmi  that  a  right  of  action  accrues.  Between  these 
parties  there  was  neither  contract  nor  prescription.  It  was 
different  in  Alston  v.  GranV^  and  WiUiarfis  v.  Oroucott  and 
anotJuer^*  where  there  was  a  relationship  by  contract. 

In  Fletcher  v.  Rylands    the  foreign    water  was  brought 
there  for  the  defendants'  own  purpose  and  they  were  bound  to 

^  L.  R.  6  Ch.  Div.  773,  781.        »  L.  R.  1  Ch.  App.  66.        «  2  Bing.  N.  C.  13fi. 
♦  1  Salk.  360.  <»  L.  R.  1  Ex.  266  ;  S.  C,  3  H.  L.  330. 

•  L.  R.  2  Ex  Div.  2.  '  6  Taant.  29.  «  L.  R.  9  Ex.  M. 

•  L.  R.  19  Eq.  116.  "  33  L.  J.,  Q.  B.  151.  "  3  R  &  B.  12& 
"  2  Ld.  Raym.  1399.  »  2  C.  M.  &  K.  34.  "  1  C.  B.  828. 
«  18  C.  B.  698.  "  11  Ad.  &  E.  40.  "  2  B.  &  S.  402. 
"  L.  R.  1  Q.  B.  Div.  321.  "  4  B.  &  8.  149. 
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take  care  of  it,  while  in  Nichols  v.  Mardand  the  defendant       ^^79 
only  stopped  the  water  in  its  course  through.    The  plaintiffs  Trustem  of 
coming  heside  us  must  act  with  reference  to  our  land  as  it  then  youno  mS's 
is.     In  1871  there  were  these  old  cellars.      Plaintiffs  come  Chris.  Ass. 
there  and  choose  to  put  their  building  there ;  and  that  is  the   „    ^' 
normal  condition  of  our  land  as  to  them.     It  is  for  what  we  do 
afterwards  that  our  liability  may  arise.     In  Tipping  v.  St, 
Helen's  Smdtvng  Co,!  the  parties  were  actively  caiTying  on  a 
manufacture. 

[Duff,  J.  As  the  plaintiffs'  property  was  when  they  came 
there,  yours  was  not  a  nuisance.] 

No,  and  they  claim  to  compel  us  to  alter  our  land  ;  and  that, 
too,  while  they  alter  the  condition  of  their  land  so  that  it 
becomes  possible  to  receive  injury.  They  choose  to  build  right 
up  to  the  line ;  and  are  bound  to  take  extra  precautions. 

If  in  the  ordinary  working  of  one's  mine,  either  by  gravita- 
tion or  in  consequence  of  his  working  damage  is  done,  he  is 
not  responsible  ;  but  if  he  brings  in  foreign  water  he  must  take 
care  of  it;  so  if  he  increase  the  volume.  See  Smith  v. 
Kenvicfi.^ 

The  only  negligence  in  this  case — ^and  so  it  was  left  to  the 
jury — was  that  the  duty  was  on  us  to  prevent  the  water,  and 
we  did  not  perform  that  duty. 

In  Bavrd  and  others  v.  Williamson  and  other^  the  distinc- 
ti<Hi  between  the  natural  flow  and  foreign  water  is  drawn. 

See  Ikmn  v.  Birmingham  Canal  Co,  ;*  Crompton  v.  Lea,^ 

In  West  Cu/mherland  Iron  and  Steel  Co,  v.  Kenyan^  the 
decision  was  only  against  the  water  collected  in  the  pit  made 
for  the  purpose  of  collecting  it 

Wilson  V.  Wadeir  is  a  veiy  strong  case. 

These  cellars  were  there  long  before  plaintiffs  became  owners 
of  the  property.  In  71,  after  the  fire,  our  cellars  were  law- 
fully there ;  and  can  plaintiffs  in  72  compel  us  to  cease  what 
was  a  lawful  user  ? 

1  11  H.  L.  64.  *  7  C.  B.  515.  »  15  C.  R,  N.  S.  376. 

*  Ix  R.  7  Q.  B.  244,  260.  *  L.  R.  19  Eq.  115. 

-•  L.  R.  App.  Caa.  6  Ch.  Div.  773*  '  L.  R.  2  App.  Cae.  96. 
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^^7Q  They  also  cited  Hardcastle  v.  SouiJi    Yorkshire  Ry  Co,  ;'^ 

Teusterm  of  ComweU'  v.  Metropolitan  Cortimigaionera  of  Sefivers ;'  Bex  v. 
YouNo  Mkn's  OommiasioTiers  of  Pagham,^ 

Chris.  Aas.        Xhe  counsel  on  both  sides  also  discussed  the  ^rrounds  taken 
„    ^'  for  a  new  trial,  which  it  is  unnecessary  to  I'efer  to. 

HUTCHLSOK.  "^  ^  ,  ,. 

Cur.  adv,  vuU. 
The  following  judgments  were  now  delivered: 
Allen,  C.  J.,  (who  delivered  the  judgment  of  himself  and 
Fisher  and  Duff,  J  J.)  The  declaration  contains  two  counts. 
The  first  count  is  as  follows  :  "For  that  before  and  at  the  time  of 
the  committing  of  the  grievances,  &;c.,  the  plaintifis  were  pos- 
sessed of  a  certain  lot  of  land  and  building  thereon  and  a 
cellar  under  the  same,  thereto  belonging,  tituate,  &c.,  the  walls 
of  which  were  the  foundations  of  the  said  building  of  the  said 
plaintiffs ;  and  whereas,  before  and  at  the  time,  &;c,  the  defen- 
dants were  possessed  of  a  certain  lot  of  land  next  adjoining 
the  said  lot  of  land  and  building  of  the  said  plaintiffs,  in  and 
from  which,  before  that  time  had  been  wrongfully,  carelesdyt 
negligently  and  improperly  dug,  excavated  and  removed  large 
quantities  of  eai*th  and  soil  of  the  said  lot  of  land  of  the  said 
defendants  and  at  same  time  continued,  by  the  said  defendants, 
so  lurongfvUy,  carelessly  and  improperly  dug,  excavated  and 
removed,  so  that  there  were  large  excavations  and  holes  re- 
maining, improperly,  wrdawfvlly,  carelessly  and  negligently  tn 
the  said  land  of  the  said  defendants,  and  next  adjoining  the 
said  land  and  foundation  wall  of  the  said  plaintiffs'  building, 
which  said  holes,  by  reason  of  their  being  there  uncovered,  the 
defendants  so  negligently  and  improperly  managed  the  said  lot 
of  land  that  they  caused  and  permitted  large  and  improper 
quantities  of  water  to  flow  into  and  remain  in  the  said  exca- 
vations and  holes  so  that  the  said  water  penetrated  under  the 
said  cellar  null  and  foundation  of  the  said  building  of  the 
said  plaintiffs  so  as  to  soften  the  earth  and  soil  of  the  said 
plaintiffs,  thereunder  and  thereby  cauSed  the  same  to  give  way 
and  to  settle  and  destroy  the  support  that  it  would  otherwise 
have  been  to  the  said  wall  and  cause  the  same  to  give  way  and 
settle  and  thereby  greatly  to  injure  and  damage  the  said  build- 
ing of  the  said  plaintiffs,  and  to  throw  the  walls  thereof  out  of 
M  H.  &  N.  67.  *  10  Ex.  77L  *  8  B.  ft  C.  aS5. 
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perpendicular  so  that  the  same  were  likely  to  fall,  and  the        ^879 
plaintifis  were  thereby  obliged  to  and  did  expend  a  large  sum  Trustseb  oy 
of  money  repairing  and  rebuilding  the  same,  and  they  were  ^^o  MbnV 
also  thereby  pi%vented  from  occupying  the  same  for  a  long  Chbib.  Ass. 
space  of  time."     The  second  count  recites  that  before  and  at  ^' 

the  time,  &c,  plaintifl^  were  possessed  of  a  lot  of  land  and 
building  thereon,  with  cellar  underneath  situate  &c.,  the  walls 
of  which  cellar  were  the  foundation  walls  of  the  last  mentioned 
building ;  and  that  the  defendants  were  possessed  of  the  lot 
adjoining  the  plaintiffi'  lot,  and  in  and  upon  which  the  de- 
fendants had  cairelesdy,  improperly  and  iUegaUy  caused  to 
flow  and  remain  large  quantities  of  water  so  that  large 
quantities  of  the  said  water,  by  and  through  the  mere  carelessness 
md  vmproper  conduct  of  the  said  defendants  in  this  respect, 
flowed  to  and  under  the  said  walls  of  the  said  building  of  the 
said  plaintiffs,  and  caused  the  same  to  give  way  and  settle  and 
destroy  the  support  that  it  would  otherwise  have  been  to  the 
said  wall,  &c.  Averment  of  damage  $5,000.  Plea :  The  general 
issue. 

On  the  trial  before  Mr.  Justice  Duff  at  the  St.  John  Circuit 
in  November,  1876,  the  following  facts  appeared  in  evidence. 
In,  and  long  prior  to  the  year  1839,  one  Crookshank  owned 
the  lot  of  land  fronting  on  the  east  side  of  Charlotte  street,  in 
the  city  of  St.  John,  where  the  Young  Men's  Christian  Associa- 
tion building  now  stands.  For  40  or  50  years  there  had  been 
a  dwelling  house  on  the  northern  portion  of  that  lot,  under^ 
neaih  which  there  had  been  a  cellar.  The  remainder  of  the 
front,  between  the  dwelling  house  and  the  southern  boundary 
of  the  lot  had  been  occupied  by  a  barn  until  somewhere  about 
the  year  1850.  The  bam  was  then  moved  back  from  the 
street  and  a  new  building  erected  in  front  of  it  for  a  shop  or 
store.  There  was  no  cellar  underneath  either  the  new  building 
or  the  bam.  The  earth  had  been  filled  in  beneath  them  to  the 
depth  of  five  or  six  feet,  and  the  new  erection  was  placed  on 
blocks  or  posts.  Having  been  connected  together  they  were 
^ised  as  front  and  back  shops,  and  occupied  by  Marter  and 
others  as  a  flour  store. 

This  was  the  position  of  that  property  on  the  night  of  the 
22nd  September,  1871,  when  a  fire  cxscurred  which  tpfcally  de-i 
stroyed  ftU  the  buildings  on  it. 
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1879  Bounding  it  on  the  South,  and  extending  from  thence  along 

Truotebs  of  the  east  side  of  Charlotte  s^a-eet,  to  King  square,  was  fonneriy 
l^o  Me™  *^®  property  of  the  trustees  ot  St.  Stephen's  Church.  In  1839 
Chris.  Ass.  there  was  a  building  on  the  comer  of  Charlotte  street  and  the 
square ;  but  the  remainder  of  that  property,  up  to  the  line  of 
the  Crookshank  lot,  was  then  vacant  and  comparatively  value- 
less,  except  for  building  purposes.  For  such  a  purpose  the 
trustees  of  the  Church,  oa  1st  May,  1839,  demised  a  piece  of  it, 
next  the  Crookshank  property,  to  one  Rankine  to  hold  for  a 
term  of  21  years;  with  the  usual  covenant  to  renew  for  a 
further  term,  or  to  pay  for  improvements.  Rankine  assigned 
this  lease  to  Keltic,  who  immediately  erected  a  building  on  it 
Beneath  the  building  he  excavated  a  cellar  up  to  his  northern 
line ;  and,  from  the  north-east  comer  of  the  cellar,  he  said  be 
laid  a  drain  which  joined  a  sewer  on  the  Crookshank  property. 
Mr.  Keltic  subsequently  obtained  another  lease  of  the  re- 
mainder of  the  vacant  land  belonging  to  the  trustees  of  St. 
Stephen's  Church,  lying  between  that  which  .they  had  leased 
to  Rankine  and  the  building  on  the  comer  of  the  square.  He 
erected  a  building  on  this  land  also ;  under  which  a  cellar  was 
excavated  by  some  person,  but  it  did  not  appear  by  whom. 

Both  of  these  buildings  were  swept  away  on  the  night  of  the 
22nd  September,  1871,  by  the  same  fire  which  destroyed  tfiose 
already  mentioned  on  the  Crookshank  property.  Down  to  the 
time  when  the  buildings  were  so  destroyed  the  defendants' 
properties  had  been  in  the  occupation  of  tenants ;  since  then 
they  have  been  in  the  possession  of  the  defendants  themselves. 
The  defendants  have  not  rebuilt  on  these  properties ;  and  the 
cellars  on  them  remain  uncovered  to  this  day. 

In  1843,  Stephenson,  through  whom  the  defendants  derive 
their  title,  became  the  purchaser  from  the  trustees,  of  the  re- 
version in  fee,  of  the  property  which  Mr.  Keltic  held  under 
these  leases.  And,  as  the  leases  expired  the  improvementB  on 
the  demised  premises  were  valued  and  paid  for  and  the  terms 
of  years  were  put  an  end  to. 

On  the  1st  May,  1872,  Archibald  Sinclair  and  his  wife,  m 
whom  the  title  to  the  Crookshank  property  bad  then  beeome 
vested^  conveyed  to  the  plaintiflfe, 
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Immediately  upon  obtaining  the  conveyance  of  the  property        1879 
from  Sinclair,  the  plaintiffs,  without  any  notice  to  the  defend-  tansTEBs  op 
ants,  made  preparations  to  build,  and  proceeded  to  erect  a  ralu-  ^"^^  Men's 
able  stone  and  brick  building  upon  it ;  having  a  front  of  50  feet  Chris.  Ass. 
on  Charlotte  street  and  extending  back  80  feet.    They  exca-  ♦• 

vated  a  cellar  the  whole  length  of  the  building,  and  to  a  depth  ' 

of  four  feet  below  the  old  cellar  on  the  defendants'  lot. 

Evidence  was  given  to  show  that  the  rain  water  falling  into 
the  uncovered  cellars  on  the  defendants'  land,  from  time  to 
time  ran  down  against  the  foundation  wall  of  the  plaintiffs' 
building  and  injured  it,  and  caused  the  building  to  settle.  A 
man  named  Thompson,  who  described  himself  as  general  Secre- 
tary to  the  Association,  and  who  Was  employed  in  May,  1873, 
after  the  building  was  erected,  to  take  charge  of  it  as  janitor, 
described  how  he  found  the  water  coining  through  the  founda- 
tion wall  next  to  the  defendants'  property.  He  said  that  it 
eame  through  all  along  from  front  to  rear,  more  or  less ;  in  some 
places  in  larger  quantities  than  at  others.  In  the  summer  of 
1873  by  inatruotions  frotn  the  plaintifib,  with  a  view  to  steps 
being  taken  to  strengthen  and  protect  the  building,  he  employ- 

I  ed  men,  and  going  upon  the  defendants'  lot,  dug  a  trench  along 
the  bottom  of  the  foundation  wall,  and  uncovered  it.    In  doing 

!  this  he  discovered  some  old  drains  on  the  defendants'  lot,  run- 
ning at  right  angles  to  the  wall,  which  collected  the  water  that 

i  fell  in  the  open  cellars  and  conveyed  it  towards  the  plaintiffs' 
wall  And  opposite  the  ends  of  these  drains  the  water  flowed 
through  the  wall  in  larger  quantities  than  elsewhere.  One  of 
these  drains,  he  said,  was  within  a  few  feet  of  Charlotte  street ; 
two  others  were  about  the  centre  of  the  building.  Out  of  all 
of  these,  he  said,  the  water  ran  in  streams  whenever  it  rained. 
He  does  not  speak  of  having  seen  any  water  running  from  the 
drain  which  Eeltie  had  made,  out  of  the  north-east  comer  of 
his  cellar ;  and  all  the  testimony  shows  that  that  drain  was 
st(^ped  up  on  the  defendants'  lot  and  did  not  carry  water  upon 
the  plaintiffs'  property. 

There  was  no  evidence  whatever  as  to  who  placed  the  other 
drains  upon  the  defendants'  lot.  Only  one  of  them,  the  one 
near  Charlotte  street,  was  beneath  the  defendants'  cellar ;  and 
that  one  Thompson  described  as  very  old  and  (is  having  once 
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1879  in  his  opinion,  extended  north  to  Union  street  The  defend- 
Tbustkis  of  ants*  cellar,  next  to  the  plaintiflfa'  building,  was  only  twenty- 
^uKG  Men?  ®^^'  '®®*  ^®®P'  ^^^  *^®  drains  which  Thompson  spoke  of  having 
Chkib.  Abs.  seen  forty  feet  back,  or  half  the  depth  of  the  plaintiflb*  build- 
ing, were  far  beyond  the  cellar. 

It  is  for  the  injuiy  done  to  the  plaintifis'  wall  by  the  rain 
water  falling  into  tiiese  cellars ;  and  from  thence,  through  these 
old  drains  and  otherwise,  flowing  against  the  wall  that  this 
action  was  brought. 

A  nonsuit  was  moved  for  at  the  close  of  the  plaintifib'  case ; 
and  leave  was  reserved  to  move  at  the  Term,  upon  the  whole 
evidence,  with  power  to  the  court  to  make  the  same  amend- 
ments on  either  side,  which  a  Judge  at  nisi  privs  might  make. 

Mr.  Wddon  in  Hilary  Term,  1877,  obtained  a  rule  nisi,  and 
we  think  that  it  should  be  made  absolute. 

"  Sic  vJtere  tiw  v4i  alienum  not  laedaa,**  said  Erie,  J.,  in 
Bonomi  v.  Bo^ause^  "  is  mere  verbiage.  A  party  may  dam- 
age the  property  of  another  when  the  law  permits ;  and  may 
not  when  the  laifir  prohibits ;  so  that  the  maxim  can  never  be 
applied  until  the  law  is  ascertained ;  and,  when  it  is,  the  maxim 
is  superfluous." 

Without  going  so  far  as  to  characterize  this  venerable  maxim 
as  "  mere  verbiage,*'  it  is  no  doubt  true  that  the  law  often  per- 
mits damage  to  be  done  by  one  person  to  the  property  of  an- 
other, without  affording  the  other  a  legal  remedy.  Damage 
and  injury  must  both  concur  to  afford  a  party  a  right  of  action. 
No  doubt  the  plaintiflfs  have  sustained  damage ;  but  there  are 
many  cases  in  which  a  man  may  lawfully  use  his  own  property 
to  the  damage  of  his  neighbor,  without  inflicting  a  legal  injuiy. 
The  oi'dinary  and  legitimate  use  of  one's  own  land  will  not 
constitute  an  injury.  Smith  v.  Kenrich,*  is  an  illustration  of 
this.  That  case  recognizes  the  right  of  each  of  the  owners  of 
adjoining  mines — where  neither  mine  is  subject  to  any  servi- 
tude to  the  other — to  work  his  own  mine  in  the  manner  which 
he  deems  most  convenient  and  beneficial  to  himself,  although 
the  natural  consequence  may  be  that  some  prejudice  will  ac- 
crue to  the  owner  of  the  adjoining  mine;  so  long  as  sach 

»  B.  5.  &  E.  642,  '  7  C.  B.  «5, 
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prejudice  does  not  arise  from  the  negligent  or  malicious  con-  1879 
duct  of  hb  neighbor.  In  that  case  the  plaintiffs  and  defend-  Trustus  of 
ants  were  possessed  of  contiguous  collieries  called  respectively  ^J^J jj^ 
Plas  Bennion  and  Avon  Eitha,  the  former  being  on  the  lower  Chris.  Ass. 
level,  and  separated  from  the  latter  by  a  vein  or  seam  of  coal, 
the  property  of  the  plaintiffs.  A  former  possessor  of  Avon 
Eiiha,  between  whom  and  the  defendants  there  was  no  privity, 
either  of  estate  or  contoict,  made  what  are  called  "  thyrlings  " 
or  holes  through  the  seam  or  barrier  which  separated  it  from 
Plas  Bennion,  for  the  purpose  of  giving  air  to  Avon  Eitha. 
Above  the  chambers  of  the  latter,  and  separated  from  them  by 
a  thick  horizontal  bar  of  coal,  part  of  Avon  Eitha,  was  a  large 
subterranean  body  of  water  which  communicated  with  and  was 
fed  by  springs  in  the  neighborhood.  The  effect  of  removing 
the  horizontal  bar  of  coal  would  be  that  the  water  would  of 
itself  flow  into  the  chambers  of  Avon  Eitha,  and  from  thence 
a  large  part  of  it  would  pass  through  the  "  thyrlings  "  into  the 
chambers  of  Plas  Bennion.  The  defendant  knowing  that  the 
"  thyrlings  "  were  open,  and  that  the  effect  of  removing  the  hori- 
zontal bar  of  coal  in  Avon  Eitha  would  be  as  stated,  neverthe- 
less did  remove  it  for  the  purpose  of  obtaining  the  coal  and  so 
ivorking  his  min^e  in  the  manner  most  advantageous  to  hiToself 
And  a  portion  of  the  water  did  flow  through  into  the  plaintiffs 
colliery.  It  was  held  that  the  defendant  was  not  responsible 
for  the  injury  thereby  occasioned. 

The  principle  of  that  case  is  approved  of  in  Rylands  v. 
Fletcher,^  where  the  Lord  Chancellor  (Cairns)  says,  p.  338: 
"  The  defendants,  treating  them  as  the  owners  or  occupiers  of 
the  close  on  which  the  reservoir  .  was  constructed,  might  law- 
ftUly  have  used  that  close  for  any  purpose  for  which  it  might, 
in  the  ordinary  course  of  the  enjoyment  of  land  he  used ;  and  if, 
in  what  I  may  term  the  natural  use  ot  that  land,  there  had 
been  any  accumulation  of  water,  either  on  the  surface  or  under 
ground ;  and  if  by  the  operation  of  the  laws  of  nature  that  ac- 
cumulation of  water  had  passed  off  into  the  close,  occupied  by 
the  plaintiff,  the  plaintiff  could  not  have  complained  that  that 
result  had  taken  place.     If  he  had  desired  to  guard  himself 


»  L.  K.  3  H.  L.  330. 
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1879  against  it,  it  would  have  lain  upon  hiw,  to  have  done  so,  by 
Tkumxks  Of  leavikig,  or  by  interposing  some  barrier  between  his  cldse  and 
Y^^o  M^*a  ^^  ^^^^^  ^^  ^®  defendant,  in  order  to  have  prevented  that 
Chrib.  Abb.    operation  of  the  laws  of  nature." 

HuTCHww  ^^  *^^  **°*®  ^^^  ^  Wilson  V.  WaddeU:  In  fact,  the  veiy 
idea  of  property  involves  the  common  law  principle,  of  the 
thing,  in  which  it  is  claimed  to  exist,  being  used  and  enjoyed 
in  the  manner  most  advantageous  to  the  possessor  of  it ;  so 
long  as  the  thing  itsdf  is  irinoodous  and  the  owner  does  not 
become  an  active  agent  in  using  it  to  the  injury  of  his 
neighbor.  Such  is  the  doctrine  propounded  by  Cotton,  L 
J.,  in  delivering  the  judgment  of  the  court  in  Hurdman  v. 
The  North  Eastern  Railway  Co.^  The  distinction  is  there 
clearly  taken  between  "allowing  things  in  themsdves  offen- 
sive to  pass  into  a  neighbor's  property,  and  causing  by 
artijicial  means  ihimgs  in  themselves  inoffensive"  to  pass 
into  it  And  the  principle  is  enunciated  that  every  "owner 
of  land  holds  his  right  to  the  enjoyment  of  it,  subject  to 
sucli  annoyance  as  is  the  conseqibei^ce  of  what  is  called  the 
Tiahiral  user  by  his  neighbor  of  his  land ;  and  that  when  an 
interference  with  his  enjoyment,  by  something  in  the  nature  of  a 
nuisance,  *  *  *  i^  the  cause  of  complaint  no  action  can 
be  maintained  if  this  is  the  result  of  a  natural  user  by  a 
neighbor  of  his  land.  In  the  West  Chwtberland  Iron  and 
Steel  Co.  V.  Kenyon^  cited  by  Mr.  Palmer^  the  bore  hole  com- 
plained of  was  '*  not  made  in  the  ordinary,  proper  and  reas(m- 
able  mode  of  working  the  mines."    Per  Fry,  J.,  p.  779. 

The  distinction  between  the  active  agency  of  a  person  who 
causes  water  to  flow  upon  a  neighbor's  land  by  the  erection  of  a 
mound  or  other  work  to  give  it  that  direction,  and  the  conduct 
of  one  who  simply  permits  it  to  flow  through  excavations  law- 
fully made  by  him.  on  his  own  land,  is  taken  by  Cresswell,  J., 
in  delivering  the  judgment  of  the  court  in  Smith  v.  Kenndi,* 
and  it  is  a  distinction  which  will  be  found  to  govern  all  the 
cases  from  that  case  to  Hurdman  v.  The  North  Eastern  Bail- 
way  Cdy,    In  SmiiJk  v.  FletcJier^  the  defendant  diverted  the 

*  2  Appeal  caaes  (H.  L.)  96.  >  3  C.  P.  D.  168. 

"  L.  R.  6  Ch.  D.  773.  *  7  C.  B.  615.  563. 

0  L.  R.  7  Ex.  305 ;  S.  C,  2  Appeal  oaaw  (H.  L.)  781. 
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stream.    So  in  Baird  v.  Williamson^  the  defendants  were  held       ^^^ 
liable  expressly  on  the  ground  (p.  391)  that  they  were  active  Trubtem  of 
agents  in  putting  the  water  i/rUo  the  lower  mine.  YouxoM»*8 

The  owner  of  land  doing  nothing,  beyond  dealing  with  it  in  Chrm.  Ass. 
the  usual  and  customary  manner,  and  guilty  of  no  acUud  neg-  "* 

ligence,  is  not  liable  to  his  neighbor  for  any  damage  which  may 
resalt  to  him,  in  consequence  of  such  a  use  of  it. 

It  cannot  be  said  that  the  digging  of  a  cellar  for  the  purpose 
of  erecting  a  house  over  it,  was  not  a  proper  and  legitimate  use 
of  a  town  lot.     In  towns  land  is  principally  valuable  for  build- 
ing purposes ;  and  cellars  are  usually  excavated  in  connection 
with  them.     By  whomsoever  excavated,  then,  the  cellar  cannot 
aflford  a  ground  of  action.    The  drain  which  Mr.  Keltic  spoke 
of  having  constructed,  it  appears  had  become  incapable  of  carry- 
ing water,  entirely  stopped  up  and  harmless.    And  there  was 
no  evidence  to  show  by  whom  the  other  drains  were  construct- 
ed through  which  Thompson  spoke  of  having  seen  the  water 
flowing;  and  previous  to  the  erection  of  their  building  and  the 
damage  done  to  the  wall  the  defendants  had  no  notice  of  such 
drains  being  there.     Under  such  circumstances  no  duty  was 
imposed  upon  the  defendants  to  prevent  the  wat^r  from  flow- 
ing through  them  upon  the  plaintiffs*  premises.     The  defend- 
ants have  done  no  act  whatever ;  and  it  is  impossible  to  charge 
them  with  actual  negligence  without  notice.     Wilson  v.  Kew- 
bury*  illustrates  this  proposition.     In  that  case  the  declaration 
was  demurred  to.     Mellor,  J.,  in  delivering  the  judgment  of  the 
court  says :    "  The  facts  upon  which  the  duty  is  said  to  be 
founded  are  these :  The  defendant  was  possessed  of  certain  yew 
trees  then  being  in  and  upon  certain  lands  of  the  defendant  in 
his  occupation,  the  clippings  off  which  yew  trees  were,  to  the 
knowledge  of  the  defendant,  poisonous.     These  are  the  only 
facts  from  which  the  duty  charged  is  to  be  inferred,  and  it  is 
alleged  in  the  following  terms :    *  Whereupon  it  became  and 
Was  the  duty  of  the  defendant  to  take  due  and  proper  care  to 
prevent  the  said  clippings  off  the  said  yew  trees  from  being  put 
or  placed  in  and  upon  land  other  than  land  of  the  defendant, 
or  in  his  occupation,  where  the  horses  and  cattle  of  his  neighbor 


»  14  C.  B.  376.  *  L.  K.  7.Q.  B.  31. 

68 


Digiti 


ized  by  Google 


HuTcaiiaoN. 


588  CASES  IN  THE  SUPREME  COURT. 

1^9  and  others  might  be  enabled  to  eat  them/  Now,  it  is  not 
Trtotus  oir  alleged  that  the  defendant  clipped  the  yew  trees ;  it  is  sot 
^SjwS^mS^  alleged  that  he  knew  the  yew  trees  were  dipped,  aad  it  is  noi 
Chris.  Asa.  alleged  that  he  had  anything  to  do  with  the  esoape  of  the  yew 
clippings  into  his  neighb<^'s  land.  It  is  quite  consistent  ^mtk 
the  averments  of  this  declaration  that  ike  cutting  may  ham 
been  done  by  a  stranger*  vtiibowt  the  d^fenda^s  knowledge.  I 
cannot  think  that  the  duty  charged  can  be  dednced  from  the 
facts  stated."  The  principle  of  that  case  applies  to  the 
present  ooe. 

It  was  aligned  that  the  defendants  should  have  cohered  tlie 
cellar  after  tiie  fire  had  uncovered  it,  and  so  prevented  die 
rain  water  from  accumulating  in  it  and  flowing  against  the 
defendants'  property.  But  inasmuch  as  the  defendants  had 
been  guilty  ot  no  actual  negligence,  and  did  not  bring  the 
water  upon  the  land,'we  think  that  they  were  not  responsifaie : 
Nichols  V.  Marsden.^  The  cellar  was  lawfully  there,  and  the 
vis  major  uncovered  it. 

And  independent  of  any  contract,  express,  or  to  be  imj^ed 
from  the  relationship  of  the  parties,  the  law  imposes  no  duty 
upon  the  defendants  to  cover  it  again :  Alston  v.  Orant  f  WU- 
Uarns  v.  Oroucott  f  Hardcasde  v.  The  Sotdh  YorkMre  Bail' 
way  Go.  ;*  C&rnwM  v.  The  Metropolitan  Commissioners  cf 
Sewers.^  In  the  two  former  cases  an  obligation  arose  by  contract 
or  prescription  :  in  the  two  latter  there  was  neither  contract  nor 
prescription,  and  no  such  obligation  was  held  to  exist  In 
Wilson  V.  Waddeil,  already  referred  to,  Lord  Blackburn  held, 
(p.  100),  that  where  there  was  an  agreement  between  a  mine 
owner  and  his  tenant,  that  the  surface  which  might  subside 
while  working  the  mine,  should  be  restored  by  the  latter  afler 
it  was  worked  out ;  the  owner  might  complain  if  it  was  not 
so  restored,  but  no  one  else  could  do  so. 

Except  as  altered  by  the  vis  majo7%  the  defendants'  property 
is  in  the  same  condition  as  when  they  received  it  It  has  beea 
used  in  the  ordinary  manner,  having  regard  to  the  locality. 
They  have  not  brought  any  foreign  water  upon  it,  or 


^  2  Ex.  D.  1.  «  3  El.  &  Bl.  128.  *  4  K  &  S.  14a 

*  4  H.  &  N.  fi7.  •  10  Ex.  77L 
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guilty  of  aBything  which  the  law  will  regard  as  negligence.        lOTF 
Afid,  as  said  by  Lord  Cairns,  if  the  plaintiflb  desired  to  guard  TRUffrm  or 
themselves  against  the  water  which  fell  upon  and  flowed  from  ™  ^']{^*g 
the  defendants'  premises,  it  was  upon  themselves  to  do  so.  Chvb.  Ass. 

Under  such  droumstances,  to  hold  Uie  defendants  liable,  in  ^ 

this  action,  would  be  to  impose  a  servitude  upon  them,  which 
we  find  no  evidence  to  warrant  us  in  doing. 

We  think  that  the  rule  should  be  made  absolute  for  a  non- 
suiti* 

Welbon,  J.  This  case  was  tried  at  the  Saint  John  Circuit 
in  January,  1876,^  when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  leave  reserved  to  enter  a  nonsuit 

From  the  evidence  it  appeared  that  the  plaintiffs  were  the 
owners  of  a  lot  of  land  fronting  on  Charlotte  street  in  the  City 
of  Saint  John.  The  defendants  were  also  the  owners  of  a  lot 
of  land  to  the  southward  of  the  plaintiffs*  lot^ — it  was  a  corner 
lot  fronting  on  King's  Square  fifty  feet,  and  extending  on 
Charlotte  street  to  the  plaintiffs'  lot,  one  hundred  feet^the 
south  side  of  the  pliuntiflb'  lot  extended  eastwardly  further 
back  tban  the  width  of  the  defendants'  lot  to  the  rear  of  the 
Flaglor  lot.  These  Ibts  had  been  built  upon  prior  to  1839,  and 
the  buildings  were  burnt  down  by  the  fire  in  that  year,  the 
part  of  the  plaintiffs  had  been  built  over,  but  that  part  of  the 
defendants'  lot  adjoining  the  plaintifl^'  lot,  had  remained  as 
the  fire  left  it. 

In  1872  when  the  plaintiffs  became  the  owners  of  their  lot, 
the  wooden  building  thereon  was  burned,  and  the  brick  build- 
ing,— ^the  Toung  DTen's  Christian  Association  building — was 
erected  and  excavations  were  made  for  the  foundation,  and 
in  sinking  the  ground  next  to  defencUints'  lot,  they  went  below 
where  was  an  old  cellar  covering  half  the  width  of  the  defend- 
ants' lot  and  fronting  on  Charlotte  street.  The  excavations  for 
the  plaintiffs'  building  were  sunk  into  the  earth  some  distance 
below  the  defendants'  old  cellar,  and  also  eighteen  inches  below 
the  public  sewer  in  Charlotte  street  for  carrying  off  the  water 

*  NoTB.— Vide  Crowhurat  v.  The  Burial  Board  of  the  Parish  qf  Amersham 
(4  Bx.  D.,  p.  5.)  That  cue  is  distinguishable  from  WiUon  v.  Neiobury  in  this  ; 
^hat  there  the  defendant  planted  the  yew  trees. 
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^^79         collected  in  the  lots  fronting  thereon.     The  plaintifllB'  wall  on 

Trubtmh  of  the  south  side  in  1873  settled  and  sagged  over  from  the  front 

^uKo  MKH'a  ^  ^^^  ^^^^ — ^more  in  front  and  gradually  towards   the  rear 

Chris.  Ass.     beyond  the  defendants'  lot.     It  was  contended  by  the  plaintiHh 

*•  that  the  water  which  accumulated  from  rains  settled  in  the 

cellar  and  percolated  and  flowed  down  and  undermined  the 

plaintiffs'  wall,  softened  the  earth,  which  caused  the  building  to 

sag  over  and  be  out  of  plumb  or  shape,  and  caused  great  injury 

to  the  same,  and  damages  were  sought  to  be  recovered  in  this 

action  therefor. 

The  defendants  contended  that  their  lot  remained  in  the 
same  state  the  fire  left  it  in  1871 ;  the  plaintiffs  saw  it  when 
they  excavated  for  and  erected  their  wall,  and  having  dug  their 
trench  for  the  south  wall  below  the  defendants'  cellar  and  the 
sewer  of  the  street,  the  water  would  necessarily  find  the  level 
and  flow  into  the  lowest  ditch,  and  in  the  absence  of  the  nature 
of  the  soil  on  which  the  foundation  wall  rested,  the  injury  to 
the  plaintiffs  was  caused  by  their  placing  a  weight  on  their 
soil  which  it  would  not  bear,  and  injury  was  caused  by  the 
plaintiffs'  own  neglect,  they  can  maintain  no  action  against  the 
defendants — no  foreign  water  or  element  was  brought  on  de- 
fendants' soil — the  fire  left  the  cellars  in  the  same  state  they 
had  been  for  thirty  yeara, — prevents  their  being  liable— they 
were  not  the  author  of  the  wrong  which  the  plaintiffs  alleged 
against  them — and  no  notice  had  been  given  to  the  defendants 
— the  defendants  have  not  been  guilty  of  negligence  by  omit- 
ting to  do  what  they  were  entirely  ignorant  of. 

The  question  of  law  therefore  arises  :  What  is  the  obligation 
which  the  law  casts  upon  a  person  who,  like  the  defendants, 
the  parties  under  wUom  he  claims  lawfully  digging  a  cellar 
upon  their  own  land,  erects  a  building  thereon,  allows  it  to 
remain  there  for  a  length  of  time,  the  building  burnt,  the  cellar 
remains  exposed,  the  plaintiff,  his  adjoining  neighbor,  exca- 
vates the  earth  in  his  lot  adjoining  lower  down  than  defeo- 
dant's  cellar,  places  thereon  a  heavy  brick  building  and  by  the 
percolation  of  water  from  the  cellar  into  the  lower  excavation 
for  the  foundation  of  the  plaintiffs*  building,  which  softened 
the  soil  so  as  to  be  unable  to  sustain  the  superincumbent 
weight,  is  he  liable  for  all  damages  which  the  plaintiS  sus- 
tain by  the  settling  of  the  building  ? 
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It  was  not  urged  or  contended  that  the  defendants  brought        ^879 
any  more  water  into  the  exca.vation  or  cellar  than  came  from  Tbustees  of 
the  fall  of  water  by  rtiinstbrms,  or  than  ran  down  the  exposed  ^^gMen'^ 
side  of  the  plaintiffs'  building.     The  cellar  wall  of  the  defen-  Chris.  Abs. 
dants  had  been  there  for  30  years ;  there  was  no  sewer  across 
the  defendants'  lot  leading  to  the  plaintiffs'  lot ;  no  water  from 
artificial  means  brought  on  the  defendants'  land. 

I  shall  refer  to  several  cases  cited  by  the  plaintiffs'  counsel 
to  sustain  the  liability  of  the  defendants.  The  observations  of 
Mr.  Justice  Fry  in  The  West  Cumberland  Coal  and  Iron  Co, 
V.  Kenyon^  in  granting  an  injunction.  The  defendants  had 
bored  holes  below  the  Rattla  Raod  Colliery  for  the  sole  pur- 
pose of  getting  rid  of  water,  and  not  in  the  ordinary  course  of 
mining  operations,  and  .  it .  ultimately  got  into  the  plaintiffs' 
mine.  It  was  held  that  the  defendants  having  appropriated  it 
in  their  bora  holes  were  liable  to  the  plaintiffs  for  dischai^ng 
into  their  mine.  He  cannot  appropriate  it  for  benefits  and 
not  be  answerable  for  liability. 

Tipping  v.  Scdnt  Helenas  Smdti/ng  Co.  was  for  an  injunc- 
tion after  a  trial  at  law — that  works  was  a  nuisance — by  in- 
juring the  air. 

Fletcher  v.  Rylandsr-  was  referred  to — a  leading  case.  There 
the  defendant  had  filled  up  some  mine  shafts,  which  water 
flowed  upon  the  plaintiff.  For  if  a  person  brings  or  accumu- 
lates on  his  own  land,  any  thing  which,  if  it  should  escape  may 
cause  damage  to  his  neighbor,  he  does  so  at  his  peril,  and  if  it 
does  escape  and  cause  damage  he  is  responsible.  Blackburn,  J., 
in  giving  judgment  says  :  "  We  think  that  the  true  rule  of  law 
is,  that  the  person  who,  for  his  own  purposes,  brings  on  his 
land,  and  collects  and  keeps  there  anything  likely  to  do  mis- 
chief if  it  escapes,  must  keep  it  in  at  his  peril,  and  that  if  he 
does  not  do  so,  he  is  prima  facie  answerable  for  all  the  dam- 
age which  is  the  natural  consequence  of  it.  He  can  excuse 
himself  by  showing  it  was  the  plaintiff's  default,  or  perhaps, 
that  the  escape  was  the  consequence  of  vis  major  or  the  act  of 
God,  but  as  nothing  of  this  sort  exists  here,  it  is  unnecessary 

'  6  Ch.  Div.  773;  46  L.  J.  Ch.  860. 
»  H.  L.  3  L.  R.  33 ;  35  L.  J..  Ex.  157. 
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1870        to  enquire  what  excuse  would  be  sufficient    The  generBl  rule, 

Taustbw  or  as  above  stated,  seems,  in  principle,  just" 

™NoM^      In  Nichds  v.  MarAar^'  anartifidal pool  had  been  erected  of 

Oimia  Ass.     sufficient  strength — a  Tiolent  flood — ^the  vis  mcyar,  justified  the 

„    ^*  defendant     Hie  court  refer  to  thefar  judgment  in  FUicher  v. 

Mykmaa. 

Oandy  v.  JvJjIbef^  for  continuing  nuisance — ^no  new  piincaifle. 

AhUm  V.  Gramf  negligence  for  inqirop^ly  eonBtraetisg  a 
sewer. 

Tueher  v.  Nevrman*  was  an  action  on  the  case  for  bvildiag 
a  roof  with  eaves  which  threw  the  water  on  the  plaintiff  and 
injured  his  reversionary  interest 

BattiidhiU  v.  lUecP  was  fbr  continuing  a  nuxsanoe. 

I  can  discover  no  evidence  given  on  the  part  of  the  plaintiA 
that  the  soil  on  which  they  pbeed  their  foundation  wall  was 
upon  rock  so  as  not  to  be  affected  by  water.  It  appears  to 
have  been  dug  below  the  sewer  in  Utte  street,  so  tiiat  it  would 
necessarily  catch  the  water  percolating,  through  the  bmd  above 
it,  and  whether  the  foundation  was  clay  or  sand.  If  the  plain- 
'  tiflb  chose  to  erect  their  building  on  the  veige  of  their  own 
land  after  the  fire  of  1871,  and  dig  down  for  a  foomdation 
below  a  cellar  that  belonged  to  their  neighbor — would  that  foun- 
ation  have  been  injured  by  the  defendants  not  having  filled  up 
their  cellar  to  the  natural  state,  or  a  level  with  the  street  ?  If 
the  defendant  was  not  bound,  or  under  some  obligation  to  do 
that,  would  it  follow  that  because  the  plaintiffs  chose  to  erect 
a  building,  that  then  it  became  incumbent  for  the  defendants 
to  do  so  ?  I  am  of  opinion  no  such  obligation  arises,  it  is  the 
weight  of  the  plaintiff'  building  which  causes  a  subsidence  of 
the  foundation  on  which  it  rests — not  the  omission  of  the  de- 
fendants. It  is  said  in  Com.  Dig.  Action  on  the  case  for  a 
nuisance,  citing  2  Roll.  Abr.,  Trespass : — 

''  If  A.  be  seized  in  fee  of  copyhold  land  next  adjoining  tiie 
land  of  B.,  and  A.  erect  a  new  house  on  his  copyhold  land,  and 
some  part  of  his  house  is  erected  on  the  confines  of  his  liad 
next  adjoining  B.    If  B.  afterwards  digs  so  near  the  founds- 

^  44  L.  J.,  Ex.  134  ;  L.  R.  10  Ex.  255.  •  5  &  &  S.  7& 

>3RlbB.128.  MlAd.  &E.  40.  MSCom.  B.e96. 
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tioa  of  A's  house— -but  no  part  of  the  land  of  A. — ttiat  thereby        W» 
the  foundation  of  the  house,  and  the  house  itself  fall  into  the  TBrams  t>v 
pit,  yet  no  action  lies  by  A.  against  B.,  because  it  is  A's  own  ^^aic^' 
fftult  that  be  built  his  house  so  near  B's  land ;  for  he,  by  his  Ohbib.  Abb. 
act  eannot  hinder  B.<h'om  making  the  best  use  of  his  land  that  ^^,^^1^^ 
he  can." 

Wyatt  V.  Harrison^  was  an  action  on  the  case  for  having 
n^ligently  dug  into  the  soil  and  foundation  of  the  plaintiff's 
house,  weakened  and  loosed  it.  On  a  demurrer  to  part  of  the 
declaration,  Lord  Tenterden,  C.  J.,  after  stating  the  pleadings, 
proceeded  as  follows :  "  The  question  reduces  itself  to  this : 
whether  if  a  man  builds  to  the  utmost  extremity  of  his  own  land, 
and  the  owner  of  the  adjoining  land  digs  the  ground  there  so 
as  to  remove  some  part  of  the  soil  which  formed  the  support 
of  the  building  so  erected,  an  action  lies  for-the  injury  thereby 
occasioned  ?  Whatever  the  law  might  be,  if  the  damage  com- 
plained of  were  in  respect  of  an  ancient  messuage  possessed  by 
the  plaintiff  at  the  extremity  of  his  own  land,  which  circum- 
stance of  antiquity  might  imply  the  consent  of  the  adjoining 
proprietor  at  a  form^  time,  to  the  erection  of  a  building  in 
that  sitoaiion,  it  is  enough  to  say  in  this  case,  that  the  building 
is  not  alleged  to  be  aneient,  but  may,  as  far  as  appears  from 
fte  declaration,  have  'been  recently  erected ;  and  if  so,  then 
aoaording  to  the  authorities  the  plaintiff  is  not  entitled  to 
recover.  It  may  be  true  that  if  my  land  adjoins  that  of  an- 
other, and  I  have  not  by  building  increased  the  weight  upon 
my  soil,  and  my  neighbor  digs  in  his  land  so  as  to  occasion  * 

mine  to  fall  in,  he  may  be  Hable.to  an  aetion.  But  if  I  have 
laid  an  additional  weight  upon  my  land,  it  does  not  follow 
he  is  to  be  deprived  trf  the  right  of  digging  his  own  ground, 
baeauae  mine  will  then  become  incapable  of  supporting  the 
artificial  weight  which  I  Imve  laid  upon  it.  And  this  is  con- 
sistent with  2  Roll.  Ah.  Trespass  1,  pi.  1.  There  will  be  judg- 
ment for  the  defendant" 

In  Dqdd  v.  Sohu*  it  was  the  act  of  the  defendant  in  negli- 
gmtly  and  carelessly  digging  near  the  foundations  of  the 
plaintiff's  house  on  his  own  soil,  which  caused  the  injury. 

■  3  B.  A:  Ad.  S7L  M  Ad.  ft  El.  493. 
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1879  In  Patridge  v.  Scott,^  Alderson,  B.,  in  giving  the  judgment 

Tbustexs  (^  of  the  court  says :  "  If  a  man  builds  his  house  at  the  extremity 
™"  ^' M**^»8  ^'  ^^  ^^T^^f  he  does  not  thereby  acquire  any  right  of  easement 
Chris.  Ass.  for  support  or  otherwise,  over  the  land  of  his  neighbor.  He 
has  no  right  to  load  his  own  soil  so  aa  to  require  the  support 
of  his  neighbor,  unless  he  has  some  grant  to  that  effect  Wyatt 
V.  Harrison  is  precisely  in  point  as  to  this  part  of  the  case,  and 
we  entirely  agree  with  the  opinion  there  pronounced."  *  ♦  • 
"  In  this  case,  if  the  land  on  which  the  plaintiffs'  house  was 
built,  had  not  been  previously  excavated,  the  defendants  might, 
without  injury  to  the  plaintiff,  have  worked  their  coal  to  the 
extremity  of  their  own  land,  without  even  learing  a  rib  of  ten 
yards  as  they  have  done,  and  if  the  plaintiff  had  not  built  his 
house  over  excavated  ground,  the  mere  sinking  of  the  ground 
itself  would  have  been  without  injury.  He  has  therefore,  by 
building  on  ground  insufficiently  supported,  caused  the  injury 
to  himself  without  any  fault  on  the  part  of  the  defendimts ; 
unless  by  some  grant  he  was  entitled  to  additional  support 
from  the  land  of  the  defendants." 

So  in  the  case  now  under  consideration ;  the  land  of  the 
plaintiff  would  not  have  settled  by  reason  of  the  defendants' 
cellars,  if  the  plaintiffs  had  not  0xcavated  a  strata  below  them 
and  erected  a  brick  building  of  great  weight  and  put  upon  it, 
thus  altering  the  normal  condition  of  them.  Both  the  bricks 
and  the  water  have  the  property  of  obeying  the  laws  of  gravi- 
tation ;  the  defendants  brought  no  water,  into  their  cellar. 

The  observation  of  Mr.  Justice  Fiy  in  the  West  Cwmberland 
Coal  and  Iron  Go.  case  does  not  vary  nor  is  inconsistent  with 
these  cases,  for  he  speaks  of  a  person  boring  or  sinking  a  well 
or  a  shaft  or  a  pit  on  his  own  land,  is  entitled  to  collect  into 
that  pit  from  all  the  pores  of  the  land,  small  rivulets  and 
channels  with  which  the  soil .  is  interspersed,  such  water  as 
would  naturally  flow  into  that  pit  That  water  he  may  make 
his  own — by  so  taking  it  he  makes  it  his  own,  and  Mr.  Jostice 
Fry,  "  By  making  it  his  property,  the  person  who  sinks  the  pit, 
in  my  opinion,  takes  with  it  and  incurs  the  liability  which  at- 
taches to  that  property." 

1  3  M.  &  W.  226. 


Digiti 


ized  by  Google 


HILARY  TERM,  XLII.  VICT.  543 

Bat  what  resemblance  does  that  case  bear  to  this  ?    The        1879 

cellar  was  for  the  use  of  the  house  destroyed  by  fire — not  for  Trustees  of 

oollecting  water  or  any  useful  purpose  outside  of  the  building  young  Mkn's 

erected  thereon  ;  no  water  brought  thereto  by  any  act  of  the  Chris.  Ass. 

defendants  ;   but  the  plaintiffs  sink  a  pit   for  a  foundation   „     ^' 

Hutchison 
lower  down,  the  water  by  the  laws  of  gravitation  settles  in  the 

lowest  shaft  or  pit  upon  which  the  water  rests. 

The  counsel  for  the  plaintiffs  contend  the   defendants  or 
those  under  whom  they  claim  have  altered  the  normal  condi- 
tion  of  their  la?id.  whereby  the  cellar  catches  the  water  which 
falls,  and  they  are  bound  to  take  care  of  it  and  not  allow  it  to 
injure  the  plaintiffs'  wall  by  percolating  through  the  soil.     But 
no  injury  was  done  to  the  plaintifis  until  they  altered  the 
normal  condition  of  their  land  in  a  greater  degree  than  the 
defendants,  by  digging  or  excavating  the  soil  lower  than  the 
defendants,  and  also  placed  thereon  a  greater  superincumbent 
weigbt  or  pressure  on  their  land,  and  thereby  by  their  act 
e&Qsed  or  contributed  to  the  injuiy  of  which  they  complain. 
If  the  plaintiffs  had  not  altered  the  normal  condition  of  their 
land,  what  injury  could  they  have  sustained  from  the  defen- 
dants' cellar  ?     The  defendants  have  not  been  guilty  of  any 
n^Iigence,  they  dug  a  cellar  on  their  own  land  which  they 
had  a  perfect  right  to  do.     The  plaintiffs  have  excavated  their 
lot  lower  down  in  the  earth  than  the  defendants.     By  the  laws 
of  gtavitation  the  water  settles  in  the  lowermost  trench  or 
vaeancy  thus  created  by  the  plaintiffs — the  rights  of  both  liti- 
gants are  ihe  same  as  regards  their  lands.     The  plaintiffs'  wall 
»  placed  close  to  the  edge  of  their  land.     What  obligation  is 
there  on  the  defendants  to  prevent  the  water  percolating  through 
their  soil  ?  There  was  none  brought  there  by  the  defendants  ; 
there  was  no  sewer  or  any  act  by  the  defendants,  the  settling 
was  caused  by  flow  of  water — ^so  the  jury  found — but  would 
not  the  water  flow  to  and  settle  in  the  trench  on  which  the 
wall  was  placed,  it  being  lower  than  the  cellar  or  the  sewer  in 
Charlotte  street  ?    That,  in  my  opinion,  there  could  not  be  any 
donbt  about,  the  wall  settled  where  there  was  no  cellar.     How 
is  this  accounted  for  ?     There  was  no  evidence  of  the  soil  on 
which  the  plaintiffs'  wall  rested,  and  being  below  the  public 
sewer  in  Charlotte  street,  there  was  no  drainage  from   the 
plaintiffs'  wall  or  cellar. 
60 
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1879  Every  occupier  of  land  is  entitled  to  the  reasonable  enjoy- 

TuusTEKM  OK  Hicnt  thcrcof.     This  is  the  natural  light  of  property,  and  it  is 
YoomiMKN's  ^^^^  established  that  an  occupier  of  land  may  protect  himself 
C1U118.  Ass.     by  action  against  any  one  who  allows  filth  or  any  other  noxious 
*•  thing  produced  bv  him  on  his  own  land  to  interfere  with  their 

enjoyment.  The  defendants  have  not  brought  any  noxious 
thing  on  their  land ;  a  cellar  has  been  exposed  on  their  land  by 
the  building  thereon  having  been  destroyed  by  lire ;  the  rain 
falls  into  that  cellar  and  the  water  percolates  through  the  soil  of 
the  cellar  into  a  cellar  of  the  plaintiffs  which  is  deeper  in  the 
earth  than  the  defendants*,  and  it  is  for  this  the  plaintifl^  seek 
to  recover  damages.  No  authority  which  has  been  cited 
shows  such  an  action  can  be  maintained,  unless  the  defendant 
has  brought  some  foreign  water  other  than  the  rain  which  fell 
in  the  natural  coui*se.  I  think  no  obligation  was  imposed 
upon  him  to  keep  it ;  and  by  allowing  it  to  percolate  through 
the  soil  into  his  neighbor's  ground  he  was  not  guilty  of  any 
negligence.  The  cellar  being  allowed  to  remain  as  the  fire  left 
it,  was  not  negligence,  omitting  to  take  care  of  the  water 
which  fell  inta  the  cellar.  The  plaintiffs  have,  tlierefore,  as 
Alderson,  B.,  sa)\s  in  Patridge  v.  Scott :  "  By  building  on 
ground  insufficiently  supported,  caused  the  injury  to  himself 
without  any  fault  on  the  part  of  the  defendant."  The  plain- 
tiffs have  placed  the  foundation  of  their  w^all  below  the  public 
sewer  in  Charlotte  street  and  below  the  defendants,  whereby 
the  water  which  falls  from  the  heavens  percolates  thmugh  the 
soil  into  their  ground  by  their  own  imprudence  and  negligence. 
I  I  am  therefore  of  opinion  this  rule  must  be  made  absolute  for 
entering  a  nonsuit. 

I  Wetmore,  J.,  was  absent,  biit  he,  as  stated  by  Allen,  C.  J., 
differed  from  the  rest  of  the  Court,  being  of  opinion,  however, 
that  the  rule  should  1)0  made  absolute  for  a  new  trial.' 

Rule  absolute  to  enter  nonauit. 

'  Mr.  Justice  Wctmorc's  opinion  was  that  the  action  was  maintainable  nnder 
the  authority  of  Ilitnlntan  v.  The  North  Bojttern  i?V.  Co.,  (L.  R.  3C.  P.  D. 
16S.)  but  that  there  should  be  a  new  trial  upon  two  grounds — fint,  that  ihe 
damages  were  excessive  ;  secondly,  that  it  was  not  submitted  to  the  jury  with 
sufficient  precision  as  to  whether,  or  no,  the  sinking  of  the  wall  was  not  occasi- 
oned by  the  plaintiffs  sinking  their  cellar  below  the  excavation  in  the  defen' 
dants'  lot. 
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THE  NATIONAL  PARK  BANK  OF  NEW  YORK  v.  ELLIS. 1879 

Arreat  —  Previous  arrent   for  fsavxe   caiuie   of  action —  March, 

Discharge. 

A  Eiiit  or  proceeding  may  not  relate  to  res  adjudiccUa  and  yet  it  may  be  vexa- 
tions ;  and  there  m  no  necesnary  connection  between  the  vexatious  character 
of  a  proceeding  and  the  fact  that  the  subject  of  it  had,  or  had  not,  been 
previously  adjudicated  upon. 

Therefore  whore  plaintiff  arrested  defendant  for  $63,0i)0  for  money  had  and  re- 
oeivod  and  proceeded  to  jnd^ent ;  and  subsequently  arrested  defendant  in 
this  suit  for  $20,000,  which  it  was  shown  was  due  at  the  time  of  the  com- 
mencement of  the  first  action  but  was  not  included  in  it ; 

fidd.  That  the  defendant  was  entitled  to  be  dischargeil  from  custody. 

//eW,  (per  Wbldox,  J.,)  that  an  arrest  for  an  amount,  **  United  .States  cur- 
rency," without  a  Judge's  ortler  is  batl. 

This  was  an  application  to  discharge  the  defendant  f I'om 
aiTest  under  a  capias,  issued  under  the  following  circumstances : 
The  defendant  had  been  paying  teller  of  the  plaintiffs'  bank  in 
New  York,  and  the  plaintiffs  claimed  that  he  was  a  defaulter 
to  the  extent  of  $80,000,  United  States  currency.  In  Novem- 
ber, 1876,  the  defendant  was  arrested  in  St.  John  at  the  suit  of 
the  plaintiffs  for  $62,400,  and  for  want  of  bail  was  committed 
to  jail.  The  plaintiffs  also  proceeded  against  the  defendant  and 
his  sureties  in  New  York,  and  recovered  $10,000.  The  plaintiffs 
proceeded  to  final  judgment  in  the  action  against  the  defendant 
in  this  court  for  money  had  and  received,  and  claimed  in  their 
declaration  $100,000.  The  defendant  let  judgment  go  by  de- 
fault, and  the  plaintiffs  thereupon  issued  a  writ  of  enquiry  to 
assess  the  damages.  The  Sheriff's  jury,  after  hearing  the  evi- 
dence of  the  officers  of  the  bank,  assessed  the  damages  at  $35,- 
302.80,  for  which  sum  and  costs  judgment  was  duly  entered  up. 

Subsequertly  this  action  was  begun  by  the  plaintiffs  and  the 
defendant  again  arrested  for  the  sum  of  $20,000  United  States 
currency,  being  money  had  and  received  by  the  defendant  to 
the  plaintiffs'  use. 

The  defendant  applied  to  Mr.  Justice  Duff'  at  chambers  for 
an  order  to  discharge  him  from  an-est,  upon  affidavits  M'hich 
set  forth  that  the  plaintiffs'  cause  of  action  (if  any)  had  accrued 
at  the  time  of  the  previous  arrest  The  plaintiffs  produced  affi- 
davits in  answer  that  the  money  claimed  in  this  suit  was  not 
sued  for  in  the  previous  action  nor  included  in  the  judgment. 
The  application  having  been  referred  to  the  court, 

Oct.  16  and  17,  1878.  Palmer,  Q.  (7.,  and  Weldon,  Q.  C,  in 
support. of  the  application,    The  c)efendant  is  entitled  to  be 
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discharged,  because  the  plaintiffs^  having  once  recovered  for 
money  had  and  received,  the  matter  is  rea  adjudi4xUa.  The 
principle  is  this — wherever  the  whole  claim  could  be  recovered 
under  the  pleadings,  whatever  is  recovered  is  an  end  of  the 
matter.  A  plaintiff  cannot  split  up  bis  claim  and  bring  succes- 
sive suits  for  different  parts  of  it,  and  so  harrass  the  defendant 
by  a  multitude  of  actions.  See  WickJuim  v.  ice,*  per  Erie,  J., 
p.  52G ;  Hamilton  v.  Pitt ;'  Broom  s  Leg.  Max.  224 ;  Bigdow  v. 
Windsor!^ 

Kaye,  Q.  C,  contra.  1.  The  debt  is  sworn  to,  and  the  re- 
quirements of  the  statute  have  been  complied  with.  2.  The 
affidavit  to  hold  to  bail  having  stated  an  amount  due  plaintiffs 
its  truth  or  falsehood  cannot  be  enquired  into  on  a  sominaij 
application  :  Bill  v.  Rogers  /  Stammers  v.  Hughes  ;*  Pe^er  v. 
Hislop.^  3.  Even  if  the  court  has  the  right  to  enquire  into 
this  matter  on  this  application,  as  it  raises  a  difficult  question 
of  law,  the  court  will  not  enquire  into  it :  Bu/rns  v.  ChapmanJ 
4.  Suppose  I  have  to  meet  the  main  question,  I  say  the  arrest 
is  good.  To  say  that  a  cause  of  action  is  all  that  may  be  era- 
bmccd  in  one  count,  is  to  confound  the  cause  of  action  with  the 
procedure.  All  the  items  that  may  be  recovered  under  acoimt 
for  money  had  and  received  do  not  make  one  cause  of  aetion. 
Suppose  a  claim,  part  of  which  is  barred  by  the  statute  of  limi- 
tations ;  if  they  are  not  separate  causes  of  action  one  pica  would 
bar  them  all.  The  questions  as  to  whether  a  claim  was  ad- 
judicated upon,  and  whether  it  might  have  been  adjudicated 
upon,  are  quite  different.  Here  the  amount  for  which  the 
present  arrest  was  made  has  never  been  adjudicated  upon. 

He  also  cited  Ros.  Ev.  (Ed.  of  1875)  208 ;  1  Green.  Ev.,  sec. 
532;  Badger  v.  Titcomb/"  Gumsey  v.  Barber  f  Seddon  v. 
Tutop ;'"  Hope  v.  Cooper ;"  Bowden  v.  Hom^ ;"  Bigelow  Estop. 
9G ;  Dunn  v.  Murray}^ 

[Allen,  C.  J.,  referred  to  Grimbley  v.  Aykroyd,^*] 

Cur.  adv.  vull 


521. 


'  12  Q.  B. 
*  12  Price  194. 
^  oC.  B.,  N.  S.  4S1. 
'^  6  T.  R.  607. 
»  9B.  &C.  780, 


«  7  Bing.  230. 
^  18  C.  B.  527. 
«  15  Pick.  409. 
*»  5  Bing.  116. 


*  iaiBy299. 

*  1  Ex.  437. 

*  8  Wend.  492. 
"  7  Bing.  716. 
M  I  Ex.  407, 
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The  following  judgments  were  now  delivered  :  ^879 

Weldon,  J.  This  was  an  application  to  discharge  the  de-  National 
fendant  from  arrest  under  a  capias  issued  under  the  following  ^^^^^^""^ 
circumstances : —  Elus. 

The  defendant  had  been  paying  teller  of  the  bank  in  New 
York,  and  the  bank  claimed  he  was  a  defaulter  to  the  extent 
of  $89,000  United  States  currency.  In  November,  1876,  the 
defendant  was  arrested  in  St.  John  at  the  suit  of  the  plaintiffs 
for  962,400,  and  for  want  of  bail  was  committed  to  jail.  The 
plaintiffs  also  proceeded  against  the  defendant  and  his  sureties 
in  New  York,  and  recovered  $10,000.  The  plaintiffs  proceeded 
to  final  judgment  in  the  action  against  the  defendant  in  this 
Court  in  November  for  money  paid  and  money  had.  and  re- 
ceived  $100,000.  The  defendant  entered  no  plea,  and  the 
plaintiffs  executed  a  writ  of  inquiry,  and  the  sheriff's  jury, 
after  hearing  the  evidence — which  were  the  officers  of  the  bank 
—assessed  the  damages  at  $35,302,  for  which  sum  and  costs 
judgment  was  duly  entered  up  in  this  court.  The  plaintifiis 
had  as  full  knowledge  of  the  liabilities  of  the  defendant  to  the 
bank  in  January,  1877,  as  they  had  when  the  jury  assessed  the 
damages  in  May  following.  The  defendant  w^as  continued  in 
jail  under  the  Act,  Revised  Statutes,  cap.  38,  for  one  year 
from  14th  July,  1877,  without  bail  or  the  limits.  About  the 
time  the  defendant's  imprisonment  was  expiring,  he  was  again 
arrested  at  the  suit  of  the  plaintiffs  for  the  sum  of  $20,000 
United  States  currency,  being  part  of  the  moneys  due  and 
owing,  as  the  plaintiffs  alleged,  when  he  was  arrested  for  the 
$62,400,  and  which  the  plaintifts  might  have  recovered  in  the 
judgment  entered  by  the  plaintiffs  in  this  court,  but  they  allege 
was  not  included  in  the  same. 

The  defendant  contends  he  is  entitled  to  l)e  discharged,  as 
the  plaintiffs  cannot  split  up  their  demand  and  arre.'^t  the  defen- 
dant for  a  part ;  and  having  kept  the  defendant  in  prison  as 
long  as  the  law  relating  to  imprisonment  permits  and  when 
that  expires,  arrest  for  another  portion  of  their  demand,  which 
was  a  part  of  the  cause  of  action  existing  at  the  time  of  the 
first  arrest,  and  the  moneys  included  in  the  declaration  upon 
which  the  jury  had  assessed  damages,  and  judgment  entered 
thereupon  in  a  court  of  record  which  is  conclusive  between 
the  parties. 
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Secondly  :  The  arrest  is  for  S20,000  American  currency,  and 
the  affidavit  for  the  same — this  could  not  have  done  without  a 
Judge's  order,  the  amount  not  being  certain. 

There  appears  without  any  doubt  the  sum  for  which  the 
defendant  is  now  held  in  custody  was  due  at  the  time  the  de- 
fendant was  first  ari*ested,  and  was  known  to  the  plaintiffs  at 
the  filing  of  the  declaration  in  the  cause  and  when  they 
executed  the  writ  of  inquiiy,  and  when  the  affidavit  was  made 
of  the  cause  of  action,  and  the  defendant  arrested  in  Novem- 
ber, 1876. 

No  authority  was  quoted  by  the  plaintiffs'  counsel  to  justify 
the  arrest ;  and  I  think  it  very  doubtful  if  he  could  find  an 
authority  for  so  vexatious  a  proceeding. 

The  case  of  Finlay  v.  Ellipser  :^  The  defendant  had  been 
held  to  bail  by  a  Judge's  order,  and  having  neglected  to  pro- 
ceed after  two  terms,  was  discharged  on  filing  common  bail, 
and  a  few  days  after  was  arrested  again  at  the  suit  of  the 
plaintiff  for  money  had  and  received  for  the  silver  bars  sworn 
to  in  the  former  affidavit.  The  defendant  had  obtained  a  rule 
to  be  discharged  out  of  custody  on  filing  common  bail.  After 
argument  Lord  Ellenborough,  C.  J.:  "This  action  appears 
plainly  to  be  founded  on  the  same  cause  of  action  as  the 
fonner  though  in  a  different  form,  and  might  by  proper  aver- 
ments have  been  shown  to  be  the  same  if  there  had  been  a 
recovery  in  the  former  action.  It  is  likely  enough  th«,t  if  the 
defendant  being  a  foreigner  and  not  residing  in  this  country'be 
discharged  on  filing  common  bail,  the  plaintiff  will  lose  his  debt, 
but  that  ought  not  to  warp  our  judgment  in  appljdng  the  law  to 
the  facts  declared  to  us.  There  are  many  cases  in  the  books 
where  a  plaintiff  has  been  suffered  to  hold  the  defendant  to 
bail  a  second  time  for  the  same  cause  of  action  as  when  he  has 
erroneously  commenced  his  action  or  mistaken  his  remedy,  and 
has  discontinued  it  in  due  time,  without  oppression  or  laches. 
But  here  the  full  time  elapses  which  the  law  allows  for  his 
detaining  the  defendant  in  custody  on  the  first  arrest,  and 
after  his  discharge  he  arrested  him  a  second  time,  and  requires 
the  Court  to  aid  the  former  defect  in  his  proceedings  or  proof 


3  East,  312. 
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by  continuing  the  defendant  in  custody  for  a  further  period        1879 
for  the  same  .cause  of  action,  which  must  be  sustained  by  the  National 
same  proof  and  even  something  more  than  would  have  sufficed   P^^^Bakk 
in  the  former  action.     It  is  harsh  enough  to  deprive  men  of      elus. 
their  liberty  as  security  for  debt  in  the  first  instance,  but  after 
having  continued  the  defendant  in  custody  until  the  plaintiff 
lost  it  by  his  own  default,  I  should  require  a  very  strong  case 
to  induce  me  to  consent  to  a  further  imprisonnient." 

Lawrence,  J.,  said  :  "  However  ill  the  defendant  may  have 
behaved,  we  are  not  to  punish  him  by  confining  lym  in  prison 
upon  a  second  arrest  for  the  same  cause  of  action." 

Here  the  cause  of  action  in  the  plaintiffs'  affidavit,  or  those 
made  for  them  arc  admitted  to  be  the  same  in  the  first  arrest  and 
in  the  second  arrest,  but  they  allege  the  amount  of  the  last 
arrest  was  for  a  sum  not  included  in  the  first.  But  whoso  fault 
is  that  but  the  plaintiffs'  own  ?  Their  neglect  to  include  their 
whole  debt.  They  did  arrest  the  defendant  for  862,400,  but  they 
failed  to  substantiate  before  a  jury,  and  recovered  a  small 
amount  over  the  one-half  for  which  the  arrest  had  been  made. 

Daniels  v.  Dodd*  is  to  the  same  effect.  Hamilton  v.  PiW 
shows  it  is  vexatious  to  split  up  the  causes  of  action,  and 
Bowden  v.  Home*  shows  that  having  recovered  by  his  record 
he  has  precluded  himself  from  suing  again  on  the  original  cause 
of  action,  as  upon  a  simple  contract. 

The  defendant  was  arrested  in  November  by  an  affidavit 
made  by  the  plaintiffs,  or  their  agent,  of  the  plaintiffs*  cause  of 
action,  and  that  cause  of  action  is  set  out  in  the  declaration 
delivered  to  the  defendant  as  a  prisoner  upon  which  the  plain- 
tiffs have  recovered  judgment  and  imprisoned  the  defendant  to 
the  fullest  extent.  Here  the  plaintiffs*  cause  of  action  has  been 
adjudicated  upon,  and  can  they  be  allowed  to  split  their  original 
cause  of  action  into  two,  three  or  four  suits,  and  imprison  the 
defendant  in  a  second  suit  after  their  cause  of  action  has  been 
a^Ijudicated  and  become  a  matter  of  record  ? 

There  is  nothing  in  the  affidavits  upon  which  the  capias 
was  issued  to  justify  such  a  proceeding,  and  the  additional 
affidavits  that  the  solicitor  and  counsel  were  not  informed  of 
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1879  the  fact  by  their  client,  form  no  excuse  for  such.  The  error  is 
National  with  the  plaintiffs  not  communicating  the  same  to  tiieir  soli- 
Park  Bank    q^qj,^  q^j^^j  ^jj^y  mugt  take  the'  consequencas  of  it. 

Ellis.  ^^  ^^^^  ground  the  defendant  is  entitled  to  his  discharge. 

There  is  also  the  other  ground,  that  the  writ  is  indorsed  for 
too  much,  and  the  United  States  currency  Ls  not  i^eoc^ized  by 
our  law;  there  should  have  been  a  Judge's  order.  The  authori- 
ties are  conclusive  on  this  point. 

If  a  bail  bond  had  been  given,  it  must  have  been  set  aside  : 
Cook  V.  Cooper} 

See  also  Heywood  v.  CoUinger^ 

Fisher,  J.  This  was  an  application  on  the  part  of  the  de- 
fendant to  be  discharged  from  custody  on  filing  common  bail. 
The  defendant  was  arrested  in  this  suit  upon  an  affidavit  made 
by  James  C.  Pettit,  who  states  that  he  is  specie  teller  of  the 
plaintiffs  and  their  agent,  and  as  such  authorized  to  take  pro- 
ceedings against  the  defendant  and  to  arrest  him.  He  abo 
states  that  in  addition  to  the  sum  of  SG2,400,  for  which  the  de- 
fendant was  arrested  at  the  suit  of  the  said  bank  in  the  month 
of  November,  A.  D.  187G,  the  said  Thomas  Ellis  is  also  justly 
and  truly  indebted  to  the  said  plaintifis  in  the  further  sum  of 
S20,()00  and  upwards,  current  money  of  the  United  States  for 
money  by  the  said  EUlis  had  and  received  to  the  uf e  of  the  said 
National  Park  Bank  of  New  York,  and  that  the  said  sum  of 
$20,000  currency  of  the  United  States  was  at  the  time  the 
same  was  so  had  and  received  by  the  said  Ellis  and  still  is  equal 
in  value  to  the  sum  of  $18,400  lawful  money  of  Canada.  It 
appears  by  the  affidavit  of  the  defendant's  attorney  and  other 
papers  annexed  that  the  defendant  at  the  time  of  the  arrest  in 
this  suit  was  in  the  custody  of  the  Sheriff  of  the  City  and 
County  of  Saint  John  at  the  suit  of  the  above  plaintiffs,  and 
had  been  so  in  custody  since  his  arrest  at  the  suit  of  the 
plaintiffs  on  the  21st  of  November,  A.  D.  1876. 

It  also  appears  that  the  plaintiffs  had  recovered  judgment 
against  him  in  the  said  suit  in  this  court  for  the  sum  of  $3or 
400.40  damages  and  costs  which  judgment  was  signed  on  the 
9th  day  of  July,  A  D.  1877,  by  virtue  of  a  writ  issued  on  the 
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2l8t  day  of  November,  A.  D.  1876,  for  money  payable  by  the        ^^79 
defendant  to  the  plaintiffs  for  money  received  by  the  defend-   National 
ant  for  the  use  of  the  plaintiffs  and  for  money  payable  by  the     ^^^   ^^^ 
defendant  to  the  plaintiffs  for  money  paid  by  the  plaintiffs  to       ellis. 
the  defendant  at  his  request  and  for  money  payable  by  the  de- 
fendant to  the  plaintiffs  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiffs  on  account  stated  between  them  and 
for  money  payable  by  the  defendant  to  the  plaintiffs  and  for- 
borne by  the  plaintiff  to  the  defendant  at  his  request.     The 
plaintiffs  claimed  $100,000.     The  defendant  did  not  enter  any 
appearance  to  the  said  action  and  a  verdict  was  entered  against 
him  by  default,  and  the  damages  were  assessed  upon  a  writ 
of  inquiry  executed  by  the  Sheriff  of  the  City  and  County  of 
Saint  John  on  the  5th  day  of  May,  A.  D.  1877.     That  the  de- 
ponent, James  C.  Pettit,  with  other  witnesses  and  the  books  of 
the  bank  were  all  examined  before  the  jury  on  the  said  inquiry 
and  the  damages  were  assessed  at  $35,302.80. 

it  also  appears  that  on  the  21st  day  of  October,  1876,  pro- 
ceedings were  taken  against  the  said  defendant  in  the  Supreme 
Court  of  the  State  of  New  York  for  the  city  and  county  of 
New  York,  to  recover  the  sum  hereinafter  mentioned,  and  on 
the  25th  day  of  October,  1876,  a  warrant  of  attachment  issued 
against  the  property  of  the  defendant  by  the  order  of  a  Justice 
of  the  Supreme  Court  of  the  (Aid  State,  which  commanded  the 
Sheriff  of  the  city  and  county  of  New  York  to  attach  the 
property  of  the  defendant,  or  so  much  as  would  be  sufficient  to 
satisfy  the  plaintiffs  demand  of  $79,505,  and  interest  on  $10,- 
005.75  thereof  from  September  28th,  1876,  and  on  $69,500 
thereof  from  21st  October,  1876. 

That  in  order  to  obtain  the  order  of  the  Justice  of  the  said 
Supreme  Court,  J.  L,  Worth,  the  president  of  the  said  bank, 
made  an  affidavit  in  which,  amongst  other  things,  he  stated 
that  the  defendant,  about  the  year  1865,  was  appointed  note 
teller  of  the  plaintiffs  and  acted  as  such  until  the  26th  of 
September,  1876,  when  he  was  appointed  paying  teller,  and 
acted  as  such  until  the  21st  of  October,  1876.  That  oh  or 
about  the  25th  of  September,  1876,  the  defendant,  acting  as 
such  note  teller,  misappropriated,  converted  and  applied  to  his 
own  use  wrongfully  and  fraudulently  the  sum  of  $5,000  of  the 
70 
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National    «ent.     That  on  or  about  the  2Cth  day  of  September  the  defend- 

Park  Rank    ant,  acting  as  such  note  teller,  misappropriated,  converted  and 

Elus        applied  to  his  own  use  wron^ully  and  fraudulently  the  further 

sum  of  $5,005.75  of  the  funds  of  the  plaintiffs  without  the 

plaintiffs'  knowledge  and  consent,  and  that  no  part  of  the  said 

sum  had  been  ix)f  iinded  or  made  good  to  the  plaintiffs. 

That  on  or  about  the  20th  of  October,  1876,  the  defendant 
while  acting  as  the  paying  teller  of  the  plaintiffs  misappropri- 
ated, converted  and  applied  to  his  own  use  wrongfully  and 
fraudulently  the  sum  of  $G9,500  of  the  funds  of  the  pUuntifis, 
consisting  of  $30,500  in  currency  and  $30,000  in  gold  certifi- 
cates, worth  the  sum  of  $33,000  currency ;  that  the  taking  was 
without  the  knowledge  and  consent  of  the  plaintiffs,  and  no 
part  of  it  had  been  refunded. 

Judgment  was  demanded  for  the  plaintiffs  in  the  said  suit 
for  $79,505,75,  with  interest  on  $10,000  from  the  2l8t  of  Sep- 
tember, 187G,  and  on  $69,500  from  the  2l8t  October,  1876. 

James  W.  Fisher,  Counsellor-at-Law,  of  the  State  of  New 
York,  made  an  affidavit  on  the  18th  of  July,  1878,  in  which  he 
states,  amongst  other  things,  that  on  the  28th  of  November, 
1876,  he  had  a  conversation  with  James  L.  Worth,  the  president 
of  the  National  Park  Bank,  relative  to  the  charges  and  claims 
made  against  the  defendant.  That  the  said  Worth  stated  that 
they  charged  the  defendant  with  having  taken  $36,000  cur- 
rency and  $30,000  gold  certificates,  and  that  there  was  a  de- 
ficiency in  the  old  desk  of  $20,000,  meaning  as  note  teller 
before  he  was  appointed  paying  teller. 

These  facts  all  appear  in  the  affidavits  laid  before  Mr.  Justice 
Duff,  when  the  summons  was  granted  at  the  instance  of  the 
defendant,  and  copies  were  ordered  to  be  served  with  the 
summons. 

S.  R.  ThoDiaon,  counsel  for  the  plaintiffs  in  both  actions,  and 
attorney  for  the  plaintiffs  in  this  cause,  had  made  two  affidavits 
in  which,  amongst  other  things,  he  states  that  the  action  is 
brought  to  recover  $20,000  alleged  to  have  been  fraudulently 
abstracted  from  the  funds  of  the  bank  by  the  defendant  during 
the  time  he  held  the  office  of  note  teller,  that  he  drew  the  affi- 
davit of  Thomas  Fisher  upon  which  the  defendant  was  arrest- 
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ed  in  the  suit  brought  in  November,   1876,  and  that,  as  he ^^__ 

learned  from  the  said  Thomas  Fisher,  up  to  the  time  ho  had  National 
left  New  York  they  had  discovered  that  the  defendant  had  ^^^'^^^''^ 
stolen  or  abstracted  from  the  bank  $36,000  United  States  cur-       £,,^8. 
rency,  and  S30,000  in  gold  bonds,  equal  to  gold,  and  although 
the  bank  saspected  a  large  defalcation  also  in  the  defendant's 
department  of  the  note  teller,  in  which  the  defendant  had  been 
for  some  time,  yet  that  the  exact  nature  and  amount  of  such 
deficiency  was  not  then  known. 

That  from  correspondence  with  the  plaintiffs,  he  verily  be- 
lieved that  it  was  long  after  the  action  was  brought  and  the 
declaration  filed  that  the  plaintiffs  from  correspondence  with 
other  banking  institutions  discovered  the  amount  of  the  de- 
fendant's defalcation  in  the  note  teller's  depai^tment. 

That  the  first  action  brought  in  November,  1876,  was  not 
brought  for  any  money  taken  by  the  defendant  as  note  teller 
or  any  way  connected  therewith. 

That  no  evidence  was  ofiered  before  the  Sheriffs  jury,  who  as- 
sessed the  damages  in  the  fonner  cause,  of  any  defalcation  or  act  of 
the  defendant  in  connection  with  the  department  of  note  teller. 
That  the  only  evidence  offered  related  to  the  $36,000  cur- 
rency and  the  $30,000  gold  certificates. 

That  he  drew  the  affidavit  upon  which  the  defendant  was 
held  to  bail  in  the  fall  of  1876  and  that  the  defalcation  of  de- 
fendant as  note  teller,  though  to  some  extent  known  and  sus- 
pected, had  not  then  sufficiently  come  to  light  to  warrant  the 
making  of  any  affidavit  to  hold  him  to  bail  for  money  received 
by  defendant  in  the  capacity  of  note  teller,  as  he  was  informed 
by  the  plaintiffs'  agent,  and  that  the  said  actioi^  was  not  com- 
menced or  prosecuted  for  any  moneys  received  by  the  defend- 
ant in  the  capacity  of  note  teller. 

That  this  action  was  brought  for  a  different  cause  of  action 
from  the  other,  for  moneys  received  by  defendant  as  note  teller, 
with  which  the  other  had  nothing  to  do. 

That  no  evidence  of  any  kind  was  offered  or  given  on  the 
execution  of  the  writ  of  inquiry  of  any  moneys  received  by  the 
defendant  in  his  capacity  of  note  teller,  and  the  causes  of 
action  in  the  said  first  suit  are  not  the  same  for  which  this  suit 
p  brought. 
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1879  From  this  state  of  facts  I  shouhl  infer  that  the  omisdon  by 

National    the  plaintiffs  to  include  the  $20,000,  the  subject  of  this  action, 
PakkBahk    .^  ^jj^  affidavit  to  hold  to  bail  in  the  first  suit  was  done  for  the 

V, 

Eujs.  puipose  of  arresting  the  defendant  a  second  time  if  necessary 
— the  impression  of  the  counsel  and  attorney  in  this  province. 
The  conduct  of  the  defendant  as  disclosed  in  the  affidavit  would 
appear  to  justify  the  plaintiffs  and  Mr.  Worth,  the  pi^dent  of 
the  bank  in  any  course  they  could  legally  adopt  to  recover  the 
large  sum  of  money  which  the  defendant,  one  of  their  confi- 
dential clerks,  had  defrauded  them  out  of ;  and  if  this  question 
simply  turned  upon  the  great  wrong  the  defendant  had  done 
to  the  plaintiffs  in  appropiiating  to  his  own  use  fraudulently 
so  much  of  their  money,  I  should  feel  ready  to  give  the  plain- 
tiffs the  benefit  of  any  remedy  the  law  would  warrant  to  en- 
able them  to  recover  their  money  and  to  punish  the  defendant 
for  his  fraudulent  conduct. 

It  appears  by  the  affidavit  of  Mr.  Thomson  that  no  evidence 
was  offered  before  the  Sheriff's  jury  on  the  inquisition  of 
damages  in  the  first  suit  of  any  indebtedness  of  the  defendant 
or  claim  for  money  by  the  plaintiffs  against  the  defendant  as 
note  teller,  and  that  the  action  was  not  brought  to  recover  any 
money  taken  by  defendant  as  note  teller  or  in  any  way  con- 
nected therewith,  and  that  the  defalcation  of  defendant  as  note 
teller,  though  to  some  extent  known  and  expected,  had  not  at 
the  time  of  making  the  affidavit  to  hold  the  defendant  to  bail 
in  the  said  first  action,  sufficiently  come  to  light  to  warrant 
making  an  affidavit  for  moneys  received  by  defendant  as  note 
teller.  The  defendant  in  the  first  action  was  held  to  bail  for 
money  had  and  received,  and  in  this  action  for  money  had  and 
received. 

The  declaration  in  the  first  action  contains  ail  the  usual 
money  counts^  and  the  damages  claimed,  $100,000,  large  enough 
to  cover  all  the  moneys  claimed  from  the  defendant  in  the 
second  suit. 

Now,  without  expressing  any  opinion  whether  the  plaintiffs 
could  in  any  state  of  things  divide  these  several  sums  of  money 
received  by  the  defendant  in  his  different  capacities  as  note 
teller  and  as  paying  teller,  inasmuch  as  they  were  all  received 
by  the  defendant  to  the  use  of  the  plaintifis,  I  think  from  the 


Digitized  by  Google  j 


HILAHY  TERM,  XLII.  VICT.  557 

facts  disclosed  in  this  case,  the  defendant  is  entitled  to  be  dis-  1879 
charged  on  tiling  common  bail.  It  appears  that  afc  the  time  of  National 
the  commencement  of  the  first  action  it  was  known  that  there  ^**''^''*^ 
was  a  defalcation  in  the  note  teller's  department,  and  thafc  an  elus. 
action  was  brought  in  the  Supreme  Court  of  New  York  and  an 
attachment  issued  against  the  defendant's  property  to  recover, 
not  only  the  sums  mentioned  in  the  first  action,  but  also  two 
several  sums  of  $5,000  and  $5,005.75  misappropriated  by  the 
defendant  as  note  teller ;  and  it  further  appears  by  the  affidavit 
of  James  W.  Fisher  that  Mr.  Worth,  the  president  of  the  bank, 
and  the  deponent  in  the  affidavit  upon  which  the  order  for  the 
attachment  of  the  defendants  property  in  the  State  of  New 
York  was  made,  informed  him,  on  the  28th  November,  1876, 
in  a  conversation  he  had  with  him  relative  to  the  charge  and 
claims  of  the  plaintiffs  against  the  defendant,  that  the  plaintifis 
charged  the  defendant  with  having  taken  $30,000  currency 
and  $30,000  gold,  which  are  the  sums  mentioned  in  the  affi- 
davit of  James  C.  Pettit  to  hold  defendant  to  bail  in  the  first 
action,  and  that  there  was  a  deficiency  in  the  old  desk,  mean- 
ing the  note  teller,  before  the  defendant  was  appointed  paying 
teller,  of  $20,000. 

Now  this  is  the  sum  for  which  the  present  action  is  brought, 
and  the  defendant  has  been  arrested  and  is  held  for  the  sum  of 
$20,000,  the  very  deficiency  that  was  then  known  to  the  presi- 
dent of  the  bank,  so  that  we  have  a  second  suit  brought  for  a 
sum  which  could  have  been  recovered  in  the  first  action,  and 
the  difTerent  sums  wrongfully  appropriated  by  the  defendant, 
and  as  such  had  and  received  to  the  plaintifil}'  use  divided  into 
parts,  and  the  defendant  is  held  to  bail  for  one  part  in  an  affi- 
davit made  by  Thomas  Fisher,  (Nov.  1876),  and  for  another 
part  upon  an  affidavit  made  by  James  C.  Pettit  on  the  21st  day 
of  May,  A.  D.,  1878. 

If  the  plaintifis  could  so  split  up  the  claims,  they  could  with 
as  much  reason  have  omitted  to  include  the  gold  certificates  in 
the  first  action  and  made  a  third  and  held  the  defendant  to  bail 
a  third  time  therefor.  Not  only  was  the  deficiency  of  the 
S20,000  known  to  the  plaintifis  at  the  time  the  fii-st  action  was 
commenced,  but  an  action  is  commenced  in  the  state  of  New 
York  for  the  sum  of  $5,000,  a  portion  of  it     In  Ramsey  v. 
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Hamilton}  Chipman,  C.  J.,  in  a  very  able  and  elaborate  judg- 
ment discussed  the  principles  affecting  a  case  of  this  kind,  and 
refers  to  the  leading  authorities. 

In  this  case  the  plaintiffs  brought  a  second  action  against 
defendant  for  some  rope  which  was  included  in  the  bill  of  par- 
ticulars in  the  first  action,  and  offered  evidence  on  the  trial,  but 
the  proof  being  insuflScient  the  Judge  withdrew  it  from  the 
consideration  of  the  jury,  who  found  for  the  plaintiff  for  the 
other  part  of  his  claim.  The  learned  Judge  directed  the  jury 
that  there  was  no  evidence  with  regard  to  the  rope,  and  there 
can  be  no  doubt  that  the  jury  excluded  these  items  from  the 
verdict,  and  they  remained  unsatisfied  by  any  actual  payment" 
The  court  held  that  the  plaintiffs  could  not  recover  for  the  rope 
in  a  second  suit  entered  for  that  purpose,  because  it  was  part 
of  the  matter  in  issue  in  the  first  suit.  In  Dunn  v.  Murray 
the  plaintiff  sought  to  recover  a  claim  which  existed  before  a 
previous  reference,  and  which  he  did  not  submit  to  the  arbitra- 
tors ;  held,  that  he  was  estopped  by  the  award,  and  that  when 
all  matters  in  difference  are  inferred  it  was  the  duty  of  the 
plaintiff  to  bring  every  claim  before  the  court  if  he  intended  to 
insist  upon  it  as  a  matter  in  difference. 

In  Lord  Bagot  v.  WUliams^  the  plaintiff  brought  an  action 
in  the  King's  Bench  to  recover  a  ceiiain  sum  he  had  not  in- 
cluded or  recovered  in  a  former  action  brought  in  an  inferior 
court.  It  was  held  that  all  the  sums  which  the  plaintiff  knew 
the  defendant  had  received  at  the  time  when  he  commenced 
the  action  in  the  inferior  court,  were  to  be  considered  as  cause 
of  action  in  respect  of  which  he  had  declared  and  recovered 
judgment. 

In  Gibbs  v.  Cruikshank*  Bovill,  C.  J.,  says  : — 

"  The  test  whether  a  previous  action  is  a  bar,  is  not  whether 
the  damages  sought  to  be  recovered  are  sufficient,  but  whether 
the  cause  of  action  is  the  same;"  and  Brett,  J.,  in  the  same 
case  says  :  "  The  plaintiff  has  already  recovered  in  respect  of 
the  same  cause  of  action  in  a  form  of  action  in  which  he  could 
have  recovered  the  damages  he  now  claims.  That  he  did  not 
recover  them  is  immaterial. 


»  2  Kerr,  512. 
»  3  B.  &  C.  235. 


=  9  B.  &  C.  780. 
*  L.  R.  8  C.  P.  46a 
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In  Davis  v.  Hedges^^  Hannen,  J.,  in  delivering  the  judgment  of        1879 
himself  and  Blackburn,  J.,  says :  "  We  do  not  mean  to  throw   National 
the  least  doubt  on  the  cases  which  establish  the  general  rule  Park  Bank 
that  when  a  paity  to  a  litigation  has  the  opportunity  to  raise      ellis. 
some  question  and  then  does  not  avail  himself  of  it,  he  is  in  no 
better  position  than  if  he  had  raised  it/' 

These  authorities  all  ai^  in  affirmation  of  the  old  maxim. 
Nemo  bia  vexari  pro  eadevi  causa. 

For  these  reasons  I  think  it  is  clear  that  the  defendant  is 
entitled  to  have  the  rule  made  absolute. 

Duff,  J.  When  this  case  was  before  me  at  chambers,  I  did 
not  see  my  way  clear  to  discharge  the  defendant  from  custody  ; 
and  feeling  that  an  erroneous  judgment  on  my  part  might 
occasion  irreparable  injury  to  the  plaintiffs,  I  thought  it  proper 
to  refer  the  matter  to  the  court  in  term. 

Upon  further  argument,  whatever  doubts  I  entertained  on 
the  subject  have  been  removed.  I  entirely  concur  in  the  con- 
clusion arrived  at  by  my  learned  brethren,  and  think  that  the 
defendant  must  be  discharged  on  filing  common  bail. 

SedcUyii  v.  Tutop,^  which  has  been  so  much  discussed,  is,  in 
fact,  not  an  authority  upon  the  point  at  all.  It  turned  upon  a 
question  of  pleading.  It  was  an  action  for  goods  sold  and  de- 
livered, to  which  a  former  recovery  was  pleaded  of  £71  10/  for 
the  damage  the  plaintiff  had  sustained,  as  well  by  means  of  not 
performing  the  same  identical  promises,  etc.,  as  for  his  costs 
&C. ;  Replication,  That  they  \vere  nfiot  the  same  identical  jyt^o- 
raises,  <frc.,  and  is.sue  thereon.  Under  this  issue  evidence  was 
given  that  in  the  former  action,  in  which  judgment  had  been 
suffered  by  default,  there  was  a  count  on  a  promissory  note 
and  one  for  goods  sold  and  delivered.  In  that  action  evi* 
dence  was  given  of  the  note,  and  the  amount  of  it,  with  costs 
waA  recovered ;  but  it  also  appeared  that  the  sum  of  £25  7/ 
was  due  at  the  same  time  for  goods,  of  which  no  evidence  was 
given.  It  was  held  that  the  same  identical  promises  were  not 
in  issue  in  both  actions ;  and  that  the  judgment  recovered  in 
the  first  action  was  no  bar  to  the  second. 

Other  authorities  were  cited  to  the  effect  that  a  judgment 
recovered  on  the  common  counts  for  goods  sold  and  money  had 


*  L.  B.  6  Q.  B.  691.  «  6  T.  R.  607. 
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National  thatit  would  not.  The  judgment,  when  so  pleaded,  should  show 
ARK  ANK  ^^  ^^  j^^  ^jj^^  j^  relates  to  the  same  subject  matter  as  that 
which  is  in  question  in  the  cause  wherein  it  is  pleaded.  Owing 
to  the  generality  of  the  counts  a  judgment  upon  them  would 
not  disclase  that  fact  with  certainty.  Therefore  evidence  is 
admissible  in  the  second  section  to  show  in  respect  of  what 
goods  or  money  the  former  recovery  was  had.  This  was  the 
case  of  Ramsey  v.  Hamilton]'^  and  see  Lord  Bagot  v.  WiUiams* 

But  a  suit  or  proceeding  may  not  relate  to  res  adjudioda 
and  yet  it  may  be  vexatious.  There  is  no  necessary  connection 
between  the  vexatious  character  of  a  proceeding  and  the  fact 
that  the  subject  of  it  had,  or  had  not  been  previously  ad- 
judicated upon:  Daniel  v.  Dodd;*  Cmtchfidd  v.  Seymour;* 
BlandfoQ'd  v.  Foote  ;*  Maud  v.  Branthwaite  ?  Cox  v.  Chubb ;' 
Mdchart  v.  Hcdsey  ;•  Weston  v.  Withers^  note,  afford  illustra- 
tions of  the  application  of  the  maxim  Nemo  bis  vexari  pro 
eadem  causa,  to  a  variety  of  circumstances.  As  is  said  in  Maud 
V.  Branthwaite,  the  law  will  not  tolerate  any  "  tricks  "  for  the 
purpose  of  prolonging  the  defendant's  imprisonment,  however 
ill  he  may  have  behaved :  Finlay  v.  Elefppsen}^  And  if  the 
plaintiff  be  allowed  to  split  up  and  divide  one  cause  of  action 
into  as  many  different  sums  as  he  pleases,  he  might  prolong 
the  defendant's  imprisonment  indefinitely. 

In  considering  this  question  we  must  bear  in  mind  that  the 
"  cause  of  action  **  is  one  thing,  and  the  amxmnt  sought  to  be 
recovered  another.  This  is  recognized  in  the  Consolidated 
Statutes,  cap.  38,  s.  1  ;  which  requires  the  affidavit  to  hold  to 
bail  to  contain  a  statement  of  the  "  cause  of  action  "  and  the 
"  amount." 

The  "  cause  of  action  "  for  which  the  defendant  was  arrested 
in  this  suit  was  money  had  and  received  by  him  to  the  plain- 
tiffs' use.  He  was  arrested  on  the  26th  November,  1876,  for 
money  had  and  received  to  the  plaintiffs'  use,  as  sworn  to  in 
the  affidavit,  to  the  amount  of  $60,000,  which  involved  a  hail 


1  2  Kerr  511. 
*  2  Wils.  93. 
^  2  Wm.  Bl.  809. 
10  3  East,  309. 


«  3  B,  &  C.  235. 
"  Cowp.  73. 
»  2  W.  Bl.  741. 


'  8  East,  334. 
•  2  StF.  943. 
»  2T.  R.  511. 
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bond  to  the  amount  of  $120,000.    And,  in  the  d^laration  in        l»79 
that  case  the  damages  were  laid  at  $100,000.    The  defondaot  Nationai, 
suffered  judgment  by  default,  and  damages  in  thfi^t  aotioQ  were     ^^  ^^^ 
assessed  at  §35,000.  ^lus. 

All  the  different  i^ums  of  money,  to  the  amount  of  SI 00,000, 
which  the  defendant  had  reoeivod  to  the  use  of  the  plaintiffs, 
at  the  time  of  the  former  arrest,  and  which  were  then  due  an4 
payable,  constituted  but  one  cause  of  action,  and  were  recover-* 
able  in  that  suit.  In  Re  Aykroyd^  Aykroyd  was  a  contractor 
with  the  "Oxford,  Worcester  and  Wolverhampton  Railway 
Company,"  for  the  construction  of  that  railway.  The  men  em-» 
ployed  upon  it  were  paid  partly  in  cash  and  partly  in  goods 
obtained  on  orders  drawn  upon  one  Grimhly,  in  fonn  as  follows  : 
"  Mr.  Grimbly,  let  the  bearer,  A.  B.,  have  goods  to  the  amount 
of  20/,"  &c.  Mr.  Grimbly  had  supplied  goods  on  3,000  of  these 
tickets  or  orders ;  and  Aykroyd  was  served  with  228  summonses 
to  appear  at  the  Worcestershire  County  Court,  to  answer 
Grimbly,  as  to  each  of  the  summonses,  "  in  an  action  on  con^ 
tract  for  goods  sold."  The  case  arose  under  the  Small  Debts 
Act,  9  and  10  Vic.  cap.  95,  sec.  63 ;  but  with  a  view  to  the  (pon» 
struction  of  that  Act,  Pollock,  C.  B.,  in  delivering  the  judgment 
of  the  court,  discussed  the  o)d  rule  of  the  common  law.  In 
doing  so  ho  refeiTed  to  a  case  iji  Ventrjs  73,  and  2  Keble  C17, 
where  it  is  said,  "  though  they  be  seven^l  contracts,  yet  foras- 
much as  the  plaintiff  might  have  joined  them  all  in  one  action, 
he  ought  to  have  done  so>  and  sued  in  the  court  above,  and  not 
put  the  defendent  to  an  unnecessary  vexation"  Again,  at 
page  491  the  Lord  Chief  Baron  said :  *'  This  term  (cause  of 
action)  does  not  necessarily  mean  cause  of  action  on  one  single 
entire  contract,  for  there  may  be  one  cause  of  action  on  several 
debts  contracted  at  different  times;  and,  in  far  the  greater 
namber  of  cases,  a  count  in  indebitatus  assumpsit  or  debt  is 
founded  on  many  distinct  contmcts.  And,  at  page  492,  whore 
a  debtor  had  a  bill  running  from  day  to  <lay,  he  said,  "  though 
each  item  of  goods  supplied  or  work  done  constitutes  a  separate 
contract ;  so  that,  after  the  stipulated  price  becomes  due,  the 
tradesman  could  sue  for  one  item,  yet  the  understanding  is,  un- 


»  1  Exch.  479. 
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doubtedly,  that  it  shall  be  united  with  other  items  and  form 
one  entire  deraand ;  and,  doubtless,  if  after  several  other  items 
were  added  to  the  first,  the  tradesman  were  to  bring  separate 
actions  for  each,  as  for  a  distinct  debt,  any  superior  court  would 
deal  with  such  aproceedvng  as  veosatiousJ'  In  re  Ayhroyd  is  in 
conformity  with  the  practice  in  this  Province  as  long  as  I  can 
remember.  It  never  was  supposed  that  a  creditor  having  a 
claim  against  a  debtor  for  goods  sold  or  money  received,  could 
split  up  his  demand,  and  bring  separate  actions  in  the  City 
Court  of  Saint  John,  or  in  any  inferior  court.  If  his  claim  ex- 
ceeded £5,  by  ever  so  small  a  sum,  he  had  no  alternative,  but 
was  obliged  to  bring  his  action  in  the  Superior  Court,  until  the 
Act  (1  Rev'd  Stat.  c.  137)  was  passed,  which  enabled  him  to 
abandon  the  excess,  and  to  sue  in  the  City  Court — vide  WhiU 
V.  Macklin  /  Draper  v.  Monroe? 

Mr.  Kaye  in  his  very  ingenious  and  able  argument,  sug- 
gested a  variety  of  circumstances  under  which  it  would  be  a 
great  hardship  to  compel  the  plaintiff  to  include  all  his  claims 
in  one  action.  Amongst  others  he  instanced  the  case  of  a 
clerk  or  i^ent  who  was  known  to  have  had  received  certain 
moneys  of  his  employer  or  principal,  and  who  might  be  sus- 
pected of  having  received  more ;  but,  in  the  meantime  the 
employer  was  without  evidence  to  support  a  further  daim.  Was 
he  to  refrain  from  bringing  his  action  until  he  should  have 
.secured  the  testimony  necessary  to  sustain  his  whole  claim  ?  It 
might  well  be  that  in  this  as  in  all  the  other  cases  put  by  Mr. 
Kaye,  if  the  matter  were  not  res  adjvdicata  it  could  be  re- 
covered in  a  second  action,  and  that  the  court,  in  the  circum- 
stances which  he  mentions,  would  decline  to  characterize  such 
a  proceeding  as  vexatious.  But  it  will  be  time  enough  to  de- 
cide SiUch  cases  when  they  arise.  No  such  hardship  exists  in 
the  present  case.  The  plaintiffs  knew  of  the  indebtedness  for 
which  they  have  arrested  the  defendant  in  this  action  long  be- 
fore they  held  him  to  bail  in  the  previous  one ;  they  had  insti- 
tuted proceedings  in  relation  to  it  against  him  in  New  York ; 
they  could  have  assessed  the  amount  for  which  he  is  now  sued, 
under  the  declaration  in  the  former  action.     The  debt  sought 


»  1  Kerr,  94. 


'  3  Kerr,  438. 
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to  be  recovered  in  this  suit,  is  part  of  the  same  "cause  of  action"        ^^^^ 
for  which  he  was  previously  arrested ;  and  being  arrested  anew,  National 
it  is  fri«  vexcUa  pro  eadem  cau&i,  and  the  defendant  must  be         ^ 
discharged ;  vide  Hamilton  v.  Pitt}    And  vide  Sparry' 8  case}       Klus. 

Allen,  C.  J.  I  will  add  but  a  few  words  as  the  case  has 
been  so  fully  discussed.  The  defendant  has  acted  very  fraudu- 
lently ;  but  we  are  not  trying  that  out ;  it  is  only  a  question  as 
to  dividing  the  claim ;  and  however  much  I  may  regret  the  de- 
cision arrived  at,  I  feel  bound  to  concur  in  the  judgment  of  my 
learned  brethren.  My  brother  Wetmore  desires  me  to  say 
that  he  also  concurs. 

Uvie  ahsolute  to  discharge  defend- 
ant from  an'est  on  fling 
conmum  bail. 

i  ^  7  Btng.  230.  '  5  Coke.  6L 
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^«7»  Ex  Parte  MICHAEL  BIRMINGHAM. 

^'       Spirituous  Liqum^s — Sah   of   on  Sunday — Licensed  tavern 
keeper — Proof  of  license — Admissions  of  defendant — 
Proof  of  sale — By  accomplices. 

In  proceedings  for  the  recovery  of  a  penalty  for  selling  liquors  on  Sunday  con- 
trary to  the  provisions  of  38  Vic.  c.  71,  it  must  be  made  to  appear  that  the 
defendant  is  a  licensed  tavern  keeper ;  and  where  the  defendant  pleaded  not 
guilty,  but  admitted  that  he  was  a  licensed  tavern  keeper,  and  the  only  other 
evidence  of  his  being  a  licensed  tavern  keeper  was  that  of  a  witness  who 
stated  that  he  knew  where  defendant's  licensed  tavern  was,  it  was  hehU  that 
this  was  sufficient  evidence  of  the  fact ;  and  that  it  was  not  improper  for  the 
magistrate  to  take  the  defendant's  admission  as  evidence  against  him. 

The  persons  who  purchase  the  liquor  are  competent  witnesses  to  prove  the 
selling. 

April  9th,  1879.  King,  Q,  C,  moved  for  a  rule  nisi  for  a 
certioi^aH  to  bring  up  a  conviction  before  the  Police  Magistrate 
of  Saint  John  for  selling  liquor  on  Sunday,  contrary  to  the 
provisions  of  38  Vic.  c.  71.,  s.  2. 

There  is  no  right  of  review  from  convictions  under  24  Vic. 
c.  23  and  38  Vic.  c.  71,  the  Acts  which  regulate  the  licensing 
and  sale  of  liquora  in  the  City  of  Saint  John,  and  the  only 
remedy  is  by  application  to  this  court  for  a  certiorari  to  bring 
up  the  proceedings. 

^  His  Honor,  the  Chief  Justice,  was  engaged  at  the  Saint  John  Circuit  during 
this  Term.  His  necessary  absence  prevented  him  from  taking  part  in  most  of 
the  judgments  of  the  Court. 
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BirminghaiB   was    convicted  of  selling  liquors  on  Sunday.       W9 
and  fined  8100.00,  the  only  case  in  which  so  large  a  fine  haa     £x  Paru 
been  imposed.  Birmingham 

There  are  only  two  points  in  ttiis  case,  (L)  There  is  no  evi- 
dence that  Birmingham  wew  a  licensed  tavern  keeper.  His  own 
admission  made  under  the  circumstances  is  not  evidence.  It 
was  not  made  voluntarily. 

The  magistrate  had  no  right  to  take  the  defendant's  admis- 
sion. He  had  no  right  to  ask  more  than  if  he  was  guilty  or 
not  guilty.  It  is  the  practice  I  know  but  it  is  an  evil  practice 
and  should  be  stopped.  Melick's  evidence  that  he  knew 
where  Birmingham's  licensed  tavern  on  Bnissels  street  was,  is 
no  proof  of  the  fact  of  license. 

(2.)  The  charge  is  proved  by  two  accomplices,  and  there  is 
no  corroborative  testimony,  Rex  v.  Forvlcv}  This  rule  is  ap- 
plicable to  all  offences  and  misdemeanors  as  well  as  felonies. 

(Wetmore,  J.  Does  this  apply  ^vhere  a  party  can  give  evi- 
dence for  himself  1)  I  think  not.  But  Birmingham  says  in  his 
affidavit  that  he  thought  he  had  until  next  day  for  his  defence.. 

These  two  witnes.ses  were  accomplices :  Con.  Stat.  c.  G2,  s.  10. 

But  I  do  not  dwell  so  much  on  this  point,  relying  on  the 
main  ground  that  the  Police  Magistrate  had  no  right  to  ask 
Birmingham  as  to  facts  which  ought  to  have  been  proved,  and 
outside  of  his  own  statement  there  was  no  proof  that  he  was  a 
licensed  tavern  keeper. 

Cm\  adv,  wXt 

The  judgment  of  the  court,  (Weldpn,  Flsheb,  Wetmore  and 
Duff,  J  J.)  w^as  now  delivered  by.: 

Wetmore,  J.  It  appears  the  applicant  was  convicted  on 
the  3rd  of  February,  1879,  Iwforc  the  police  magistrate  for  the 
City  of  Saint  John,  for  selling  liquor  on  Sunday,  and  he  now 
applies  for  a  rule  nid  for  a  ceHiorari  to  quash  the  conviction 
upon  the  following  grounds : — 

1st.  The  defendant  must  be  shown  to  be  a  licensed  dealer,  as 
selling  liquors  on  Sunday  only  applies  to  licensed  dealers. 
Consolidated  Statutes,  cap.  105,  ss.  l;  2,  6  and  8. 

^  8  C.  &  P.  107. 


Digiti 


ized  by  Google  


566  CASfiS  m  lilE  SUPREME  COtJRT. 

^^79  2nd.  The  maf^rate  in  convictinfi:  relied  on  admiasioiis  of 

Ejc  ParUf     the  party  chai^d,  which  it  is  oontended  he  had  no  right  to  do. 
BiBunvGMAM      3j.^j   Ti^g  offence  was  proved  by  accomplices. 

As  to  the  first  ground,  no  .doubt  it  must  appear  the  defen- 
dant was  a  licensed  dealer.  In  ihe  copy  ol  proceedings  at- 
tached to  applicant's  affidavit  it  ajqpears  as  follows :  Michael 
Birmingham  having  been  arrested  and  brought  up  on  ihe 
said  charge,  the  same  being  stated  to  him  he  pleads  not  guilty, 
but  admits  that  he  keeps  ihe  licensed  txwem  mentioned  in  the 
complaint,  and  that  it  is  on  Brussels  street,  in  the  City  <A 
Saint  John.  George  Melick  in  his  evidence  says  -he  knows 
where  defendant  keeps  his  licensed  tavern  in  Brussels  street,  in 
the  City  of  Saint  John ;  he  went  into  his  tavern,  &c.,  &c 

The  defendant  called  no  witnesses  and  was  convicted  and  a 
penalty  of  one  hundred  dollars  was  imposed. 

The  defendant  having  admitted  he  was  a  licensed  dealer  as 
appears  from  the  evidence,  and  not  having  raised  any  objection 
at  the  trial  on  this  ground,  further  proof  of  his  license  than  his 
own  admission  was  quite  unnecessaiy,  and  we  cannot  see  any 
objection  to  the  magistrate  taking  the  admission  of  the  defen* 
dant  of  his  being  a  licensed  dealer — a  fact  so  susceptible  of 
easy  proof  if  he  was  such  de&ler — and  in  his  afSdavit  the  de- 
fendant does  not  deny  the  fact  of  his  being  such   licensed 
dealer^    He  does,  howevef)  In  one  part  of  his  affidavit,  say  that 
when  he  left  the  court  on  3rd  of  February,  (this  was  Uie  day 
of  his  conviction)  he  thought  he  would  have  the  opportunity 
of  attending  by  counsel  next  day  to  make  defence ;  that  he 
at  once  engaged  counsel  who,  n&  keis  vafovmed  and  believes, 
at  once  wrote  the  magistrate  asking  that  the  case  be  postponed 
until  he  returned  from  FredericUm,  and  received  a  roi^y  that 
he  had  already  been  convicted.    If  this  were  true  and  the  ^^- 
cant  thought  there  was  anything  in  it,  why  was  there  not  an 
affidavit  of  the  counsel  stated  to  have  been  emplogred  ?    His 
name  is  not  even  given.    The  defendant  says  he  did  not  coo' 
sidet  the  case  closed,  and  did  not  offer  himself  as  a  witnessi 
With  the  imposition  of  a  penalty  to  the  extent  of  tlOOOO,  A 
somewhat  startling  amotint,  though  it  may  have  been  a  very 
proper  one  under  the  circumstances,  it  isi  in  our  opinion,  askioff 
rather  too  much  of  the  Court  to  give  credence  to  the  defen* 
dant^s  statement  in  this  respect 
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As  io  the  evidence  of  the  accomplices  Rex  v.  Fowler^  was        1879 
died.    It  must,  however,  be  borne  in  nund  that  the  defendant     Sx  Parte 
could  have  given  evidence  on  his  own  behalf — ^a  state  of  the  BiRMrxGHAM 
law  of  evidence  different  from  what  existed  wben  Bex  v.  Fowler 
was  decided. 

In  Blatch  v.  Archer,*  Lord  Mansfield  says,  "  It  is  certainly  a 
maxim  thai  all  evidence  is  to  be  weighed  according  to  the  proof 
which  it  was  in  the  power  of  one  side  to  have  rendered,  and 
the  other  to  have  contradicted."  As  the  defendant  could  have 
given  evidence  to  contradict  the  evidence  of  the  accomplices,  if 
ihey  eould  be  considered  such — which  may  be  very  question- 
able— ^if  the  facts  of  the  case  would  admit  of  a  diffwent  version, 
we  see  no  objection  to  the  magistrate  giving  credence  to  the  un- 
oontradicted  statements  of  the  witnesses  examined. 

We  can  have  nothing  to  do  with  the  amount  of  the  penalty 
imposed,  this  matter  was  entirely  in  the  discretion  of  the 
magistrate. 

The  rule  niei  should  be  refused. 

RiUe  refused. 


STREET  V  QUINTON.  1879 

QUINTON  Appellant  and  STREET  Respondent.  ^p^I- 

Prtymiesory  note — Want  of  consideration — Action  on^  by  per- 

9on  having  no  pecuniary  interest  in  the  note — Holder 

— Affixing  double  stamps  during  the  trial. 

Action  00  »  promiflsory  note  cUted  January,  17»  1874»  made  by  Q.  for  1200.00, 
payable  to  the  order  of  T.  3  months  after  date.  The  note  was  given  by  do- 
veadaat  in  payment  of  hie  father's  debt.  It  was  not  stamped  when  given. 
T.  knew  that  it  required  to  be  stamped,  and  subsequently  he  put  on  double 
•tsmps  in  order  **  to  make  it  lesal  in  cose  of  his  death"  as  he  allesed.  The 
■iMnps  porported  to  be  caaoelTed  on  February  24.  1874.  T.  sold  the  note 
sfter  it  was  over  due,  to  N.  for  $15.00  and  at  the  latter's  request  the 
pkuntiff  allowed  the  action  to  be  brought  in  his  name.  The  plaintiff  had 
nopecvaiary  interest  in  the  note.  Olnection  being  taken  on  the  trial  to  the 
Boffioiency  of  the  stamping  the  plaintiff  testified  that  he  was  not  aware  until 
then  that  the  note  was  not  properly  stamped,  and  the  Judge  without  requir- 
ing N..  the  real  owner  of  the  note,  to  be  called  as  a  witness,  allowed  the  note 
to  be  double  stamped  on  the  trial. 

HtU  (by  Wbldoh,  Fisher  and  Wbtmork,  JJ.,  Duft,  J.  dissenting),  that  the 
Judge  was  right  in  allowing  the  plaintiff  to  put  double  stamps  on  the  note  on 

»  8  C.  ft  P.  107.  U  Cowp.  05. 
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ffeldt  that  the  plaintiff  had  »uoh  an  iaterost  in  the  note  as  entitled  him  to  re- 
cover theroon. 

Held,  that  the  note  having  been  giron  by  the  defendant  for  hifi  father*s  debt, 
it  was  not  invalid  for  want  of  consideration. 

Duff,  J.  held  that  the  note  when  it  came  into  N^s  possession  bore  its  condem- 
nation on  its  face,  and  in  this  imfiortant  particular  the  caso  was  diatingoish- 
able  from  Leonani  v.  Fonftay.  That  N.  could  not  stand  in  reject  to  it  in 
any  bettor  position  than  T.,  and  it  was  clear  T.  could  not  have  recovered  up- 
on it. 

Appeal  from  the  Saint  John  County  Court  The  facts  are 
fully  stated  iu  the  argfument  aTid  judgtiientH. 

April  0th,  1879.  S.  K  Tlvoi^ison,  Q.  C,  in  support  of  the 
^appeal. 

This  in  an  action  on  a  note  given  by  Quinton  to  John  K 
Tumbull  and  not  stamped — which  the  latter  sold  to  George  V. 
^owlin.  Turnbull  put  on  double  stamps  before  selling  to 
Nowlin.  Nowlin  was  not  put  on  the  stand,  and  Street  admitted 
he  was  suing  as  agent  of  Nowlin.  The  stamps  bear  date  Febru- 
ary 24th,  1874,  the  date  of  note  being  17th  January,  1874. 

(Duff,  J.     Leonard  v.  Foshai/  is  rather  against  you.) 

Turnbull  knew  perfectly  well  that  the  note  requh^ed 
stamping. 

Plaintiff  was  not  an  innocent  holder,  and  I  should  have  been 
allowed  to  ask  what  he  had  giv^en  for  the  note.  The  evidence 
was  clearly  improperly. rejected. 

The  note  was  simply  given  for  a  debt  then  due  by  defen- 
dant's father,  and  the  position  of  the  original  parties  was  not 
altered.     There  was  no  consideration. 

Leonani  v.  Fonlutjj  diffei-s  from  the  present  case ;  there 
the  stamps  appeared  regular  on  their  faee,  and  the  judgment 
of  Mr.  Justice  Wctmore  proceeds  upon  that  ground  :  hero 
Nowlin  could  see  on  the  face  of  the  note  that  the  datii  of  the 
note  was  one  time,  and  the  affixing  of  the  stamps  another. 

Street  had  no  interest  in  the  note  and  his  want  of  knowled^ 
makes  no  difference,  (Dufk,  J..  If  it  did,  the  Act  could  always 
be  evaded  in  that  way.)  By  referring  to  37  Vic,  c  47,  s.  12, 
you  will  see  that  it  must  appear  that  thp  party  had  no  know- 
ledge, and  this  must  appear  by  evidence.  Herein  is  the  error 
of  Judge  Watters.  In  a  case  repoiied  in  the  Monctai*y  Tiw^ 
it  was   held   that   double  stamps  do  not  remove  all  defects. 
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Double  stamp  should  be  marked  with  name  of  holder  and 
the  date.  There  can  be  no  end  to  affixing  double  stamps  if 
this  course  could  be  held  legal.  You  are  asked  to  sustain 
this  judgment  for  $200.00  on  a  note  which  Nowlin  bought 
for  £15.00.  Who  is  to  put  the  stamp  on  it  ?  The  holder 
— and  that  means  the  bona  fide  holder.  Street  is  not  the 
holder,  he  is  only  the  agent  of  Nowlin. 

(Duff,  J.  The  intention  of  the  Act  is  to  secure  a  revenue, 
and  also  to  protect  an  innocent  bona  fide  holder.)  If  a  man 
takes  it  overdue,  I  submit  he  cannot  make  it  valid.  (Duff,  J. 
I  do  not  know  that  you  are  right  when  you  allege  that  he 
takes  it  with  all  defects  as  well  as  with  all  equities  between 
the  original  parties.)  The  real  owner  cannot  bring  an 
action.  Then  can  he  get  an  agent  to  do  that  which  he 
cannot  do  himself? 

TT.  Jacky  Q.C.y  contra.  In  my  view  of  the  12th  section 
as  given  in  37  Vic,  c.  47,  a  party  may  be  holder  of  a  note 
without  owning  it.  The  Act  does  not  say  '^  bona  fide  holder 
for  value."  Street  was  the  holder ;  besides  the  whole  thing 
was  in  the  discretion  of  the  Judge,  and  this  Court  will  not 
review  his  discretion. 

So  far  as  Nowlin  and  Street  are  concerned  they  saw  that 
the  note  was  double  stamped  and  were  innocent  holders. 

So  far  as  the  stamp  is  concerned  Mr.  Nowlin  cannot  place 
Street  in  a  better  position  than  himself;  but  prima  facie 
Nowlin  knew  nothing  of  the  defective  stamping ;  and  when 
Street  got  it  he  might  well  assume  that  Nowlin  supposed 
TornbuU  had  stamped  it  as  soon  as  the  want  of  stamps 
came  to  his  knowledge. 

I  would  refer  to  Curran  v.  Morgan,^  where  it  was  decided 
that  a  holder  could  stamp  a  note  when  he  was  ignorant  of 
the  law  requiring  a  note  for  $25.00  to  be  stamped :  and  to 
Wright  v.  Murray^  and  Leonard  v.  Foshay.*  In  the  latter 
case  it  was  decided  that  the  not  stamping  being  the  result  of 
error  or  mistake  it  could  be  double  stamped  by  the  plaintiff's 
attorney  at  the  trial,  and  the  plaintiff  was  not  called. 
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In  regard  to  the  consideration  of  the  note,  I  would  refer 
"the  Court  to  Chitty  on  Bills,  (Ed.  1842)  p.  78.     It  seems  a 
principle  too  clear  for  argument  that  a  man  may  give  a 
note  for  the  debt  of  another  which  will  be  perfectly  valid. 

There  was  no  fraud  on  the  creditors — no  preference  by 
the  debtor,  the  father. 

I  refer  to  Ancona  v.  Marks^  as  to  agency :  It  was  there 
held  that  possession  of  the  note  is  the  test  of  the  right  to 
bring  the  action. 

The  questions  put  to  Street  were  immaterial.  Law  v. 
PameU* 

Thomson,  Q.C.,  in  reply.  This  case  does  not  come  up  to 
Ancona  v.  Marks,  for  in  that  case  there  was  a  ratification, 
here  there  was  none. 

As  to  the  discretion  of  the  Judge  this  Court  will  not 
interfere  where  there  was  any  evidence  to  warrant  the 
Judge's  decision:  but  here  there  was  no  evidence  at  all  to 
warrant  the  stamping,  and  the  court  will  interfere. 

The  following  judgments  were  now  delivered  : 

Weldon,  J.  This  is  an  appeal  from  the  County  Court  of 
the  City  and  County  of  St.  John.  It  appears  the  defendant 
below,  appellant  here,  had  made  his  note  for  $200  payable 
to  John  E.  Turnbull  or  order  three  months  after  date. 
This  note  appears  to  have  been  given  for  another  note  of 
$150  and  a  promise  which  Quinton  had  given  him,  to  pay 
$50  in  cash  for  Quinton's  father.  The  $150  note  bad  not 
been  paid  at  maturity  nor  the  $50,  and  the  note  of  $200 
was  taken  for  these  two  sums  which  William  A.  Quinton 
had  undertaken  to  pay  for  his  father,  James  Quinton, 
deceased.  At  the  time  the  note  was  given  stamps  had  not 
been  placed  on  it,  but  before  Turnbull  parted  with  the  note 
by  endorsing  the  same  in  blank,  he  had  placed  thereon 
double  stamps.  The  note  was  in  that  state  delivered  to  Geo. 
Y.  Nowlin.  The  note  was  still  in  that  s  ate  when  delivered 
to  the  respondent,  who  brought  this  action  thereon.  At  the 
trial  it  was  objected  that  the  action  was  not  maintainable, 
the  note  not  having  been  stamped  when  Quinton  made 
it,  the  placing  double  stamps  thereon  by  Turnbull  and 
initialing  the  same  of  a  date  different  from  the  making  of 
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the  note  did  not  legalize  it.  The  plaintiff  in  the  action  1879 
below,  respondent  here,  said  he  was  not  aware  of  it  until  Stoekt 
he  heard  it  in  court.  The  judge  allowed  him  to  add  double  v. 
stamps  thereon,  as  described  and  provided  for  by  87  Vic,  Quinton. 
cap.  47.  The  Dominion  Statute  was  passed  to  provide  how 
an  innocent  holder  of  an  unstamped  or  insufficiently  stamped 
bill  or  note  may  make  it  valid.  The  Act  says,  in  the  12th 
sec,  which  is  substituted  for  12  sec.  of  88  Vic,  cap.  18, 
''  Any  holder  of  such  instrument  may  pay  double  duty  by 
affixing  to  such  instrument  a  stamp  or  stamps  to  the  amount 
thereof,  or  to  the  amount  of  double  the  sum  by  which  the 
stamps  affixed  fall  short  of  the  proper  duty,  and  by  writing 
his  initials  upon  such  stamp  or  stamps  and  the  date  on 
which  they  were  affixed."  It  is  no  longer  "  any  subsequent 
party"  to  the  note,  or  *'  any  holder  without  becoming  a  party 
thereto''  who  by  paying  the  double  duty  may  reinstate  the 
validity  of  the  note,  but  the  section  says  *^any  holder''  (with- 
out any  qualification) ''  of  such  instrument."  The  payee  of 
the  note  was  John  E.  TurnbuU;  he  affixed  the  double  stamps 
and  his  initials  on  the  note  before  he  delivered  it  with  his 
indorsement  to  Nowlin.  There  is  nothing  in  the  section  as 
to  the  time  when  it  shall  «be  incumbent  to  affix  the  stamps. 
Then  the  section  seems  to  provide  the  (bourse  to  be  pursued 
in  case  the  validity  of  the  note  shall  be  contested  in  any  suit 
for  want  of  stamps  or  of  sufficient  stamps,  or  by  reason  of 
the  stamps  not  being  paid  by  the  proper  party  or  at  the 
proper  time,  or  by  reason  of  any  formality  as  to  the  date  or 
erasure  of  stamps  affixed  thereon  having  been  omitted,  or  a 
wrong  date  being  placed  thereon ;  and  it  appears  that  the 
holder  thereof,  when  he  became  such  holder,  had  no  knowledge 
of  such  defects,  such  instrument  shall  be  held  to  be  legal  and 
valid  if  it  shall  appear  that  he  paid  double  duty  as  in  this 
section  mentioned,  so  soon  as  he  acquired  such  knowledge, 
even  although  such  knowledge  shall  have  been  acquired  only 
during  such  suit  or  proceeding.  And  if  it  shall  appear  in 
any  such  suit  or  proceeding  to  the  satisfaction  of  the  court  or 
judge,  as  the  case  may  be»  that  it  was  through  error  or 
mistake  and  without  any  intention  to  violate  the  law  on  the 
part  of  the  holder  that  any  such  defect  existed  in  relation 
to  such  instrument  then  such  instrument  or  any  indorse- 
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meut  or  transfer  thereof  shall  be  held  legal  and  valid  if  the 
holder  then  pays  double  duty  thereon. 

This  Statute  appears  to  me  to  refer  to  error  of  law  or  fact, 
whether  it  arises  from  ignorance  of  law  or  ignorance  of  fact, 
for  it  applies  to  cases  of  note  taken  by  a  person  which  had 
on  it  no  stamps  at  all  when  he  took  it,  as  well  as  to  other 
cases ;  and  the  Statute  88  Vic.  cap.  18  must  be  read  as  if  the 
sec.  12  thereof  had  the  section  substituted  by  87  Vic.  cap.  47 
inserted  therein  in  place  of  the  said  12th  section.  I  think  the 
instrument  is  to  be  looked  at  alone  in  considering  the  question 
whether  the  stamp  is  sufficient,  and  when  double  stamps  are 
affixed  on  a  note  the  Act  has  been  complied  with  and  the  va- 
lidity of  the  note  has  been  restored.  If  the  double  stamps  are 
on  the  note  there  is  no  necessity  of  any  other  stamps  being  on 
the  note,  and  any  defect  in  regard  to  stamps  is  cured  thereby. 

When  the  objection  was  made  at  the  trial,  in  order  to 
remove  doubts  the  learned  Judge  of  the  Court  below  allowed 
double  stamps  to  be  placed  on  the  note  at  the  trial — ^it 
appearing  to  his  satisfaction  during  the  progress  of  the 
trial  that  the  irregularity  in  stamping,  if  any,  was  through 
mere  error  or  mistake,  and  without  any  intention  to  violate 
the  law  on  the  part  of  the  plaintiff  (Street). 

The  learned  Judge  states  in  his  judgment  that  he  was  so 
satisfied,  and  there  appears  to  me  to  be  a  compliance  with 
the  Act.  I  do  not  think  it  was  necessary  for  the  Judge  to 
hear  evidence  as  to  when  the  stamp  was  affixed  thereon,  and 
to  interrupt  the  trial  by  collateral  enquiries  as  to  when  the 
stamps  were  placed  there,  there  being  double  stamps  thereon 
that  validated  the  note.  This  is  the  opinion  I  entertained 
when  the  cases  of  Curran  v.  Morgan^  and  Leonard  v.  Fo$hay^ 
were  decided,  and  I  am  further  impressed  with  the  correct- 
ness of  those  judgments,  by  the  decision  of  the  court  of  Com- 
mon Pleas,  in  House  v.  House.*  In  delivering  the  judgment 
of  the  court  in  that  case,  Mr.  Justice  Gwynne  sftys :  "  The 
spirit  and  intent  of  the  Act,  in  our  opinion,  is  to  preserve 
the  validity  of  the  note  at  the  cost  of  the  double  duty  in 
favor  of  all  holders,  who,  without  any  intention  to  violate 
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the  law,  may  have  fallen  into  error  or  mistake,  whether 
from  ignorance  of  the  law  or  of  fact,  reserving  the  liability 
of  the  party  who  ought  to  have  paid  the  duty,  and  who  did 
not  do  so  to  the  penalty  imposed  by  the  Statute." 

In  Boyd  v.  3f  Mtr,*  a  note  for  $1187.53,  payable  6  months 
after  date  with  interest  at  V/,  had  affixed  to  it  only  86 
cents,  though  accrued  interest  at  its  maturity  brought  it  up 
to  over  91200.00,    Clearly  89  cents  were  required. 

At  the  trial  of  an  action  on  the  note  on  this  objection  being 
taken,  leave  was  granted  to  the  plaintiff  to  affix  double 
stamps, — ^it  appearing  both  the  plaintiff  and  his  attorney 
then  first  acquired  knowledge  of  the  deficiency,  and  that  it 
was  through  error  the  deficiency  occurred.  Held,  that  under 
the  87  Vic.,  c.  87,  sec.  12,  the  double  duty  should  be  allowed 
to  be  paid  and  that  the  note  was  valid.  Held,  also,  that  the 
fact  of  there  being  a  plea  on  the  record  raising  the  question 
of  sufficiency  of  stamps  was  not  necessarily  of  itself  notice 
of  the  insufficiency  so  as  to  create  a  knowledge  at  that  time, 
and  particularly  where  as  there,  the  plea  did  not  show  what 
the  particular  fault  was. 

KUiam  v.  Robs  f  House  v.  House* 

The  next  point  is :  could  TumbuU  have  maintained  an 
action  on  this  note;  if  he  could  not  neither  could  the 
respondent,  as  it  was  endorsed  over  after  it  became  due. 

I  am  of  opinion  he  could  under  the  authority  of  Ridout 
V.  Bristow.* 

I  am  of  opinion  from  the  judge's  report  that  the  questions 
pat  to  some  of  the  witnesses  and  not  answered  were  irrelevant 

I  am  of  opinion  the  appeal  should  be  disallowed. 

Fisher,  J.  I  agree  with  my  brother  Weldon.  The  only 
doubt  I  had  was  as  to  the  insolvency  of  the  defendant's 
father.  I  think  Mr.  Justice  Gwynne  correctly  states  the 
law  in  regard  to  affixing  double  stamps. 

Wetmobs,  J.  There  were  fourteen  grounds  presented  to  the 
learned  County  Court  Judge,  on  motion  for  a  non-suit  and  new 
trial.  The  first,  second,  third  and  twelfth  relate  to  want  of 
proper  stamps  or  improper  stamping  of  the  note ;  fourth,  that 
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plaintiff  was  nottheholderof  thenote;  fifth,  wantof  coiiBider- 
ation ;  sixth,  note  was  given  for  a  debt  of  James  Quinton 
provable  under  insolvency,  and  was  void,  being  a  fraud  upon 
other  creditors;  seventh,  eighth)  ninth,  tenth  and  eleventh, 
improper  rejection  of  evidence ;  thirteenth,  error  in  ruling. 
There  was  no  evidence  of  want  of  consideration  and  a  general 
objection  in  ruling  the  plaintiff  had  a  right  to  maintain  the 
action. 

The  questions  rejected  are  particularly  given  and  their 
rejection  was  by  reason  of  the  learned  judge  considering 
the  answers  would  be  immaterial.  As  to  No.  9,  the  ques- 
tion "  will  you  swear  you  are  the  bona  fide  holder  of  the 
note,"  was  rejected,  on  the  trial  on  objection  that  it  was  a 
question  of  law.  The  ruling  of  the  learned  County  Court 
Judge  I  do  not  see,  can  be  objected  to  successfully. 

As  to  objection  No  5,  with  which  No.  18  can  be  classed — 
want  of  consideration  for  the  note— it  appears  the  defendant's 
father,  who  was  at  the  time  in  the  insolvent  court,  was  owing 
Turnbull,the  payeeof  the  note,and  as  TumbuU  stated  the  de- 
fendant voluntarily  in  consideration  of  his  father's  indebted- 
ness gave  him  a  note  for  $150  and  promised  to  pay  him  $50 
additional  in  cash.  The  $150  note  was  discounted  and  dis- 
honored. Some  time  after  the  dishonoring  of  this  note,  as 
Turnbull  stated ,  the  defendant  gave  him  another  note  for  |200| 
made  up  of  the  $150  note  and  $60  cash  which  defendant  bad 
promised  to  pay  and  had  not  paid.  The  defendant  stated  that 
both  notes  were  given  without  any  consideration  and  for  Turn- 
buirs  accommodation.  This  was  denied  by  Turnbull  and  left 
to  the  jury  who  found  against  the  defendant's  evidence.  It  is 
contended  the  father's  indebtedness  was  a  good  consideration 
and  Chit,  on  Bills,  p.  83,  was  cited  in  support  of  the  position. 

In  Cook  V.  Long,^  the  defendant's  father  owed  the  plaintiff 
money  for  goods  sold,  and  for  the  price  of  these  goods  the 
defendant  made  his  note  in  his  own  name  and  gave  it  to 
plaintiff  who  was  cognizant  of  all  the  facts  and  that  the 
defendant  had  received  no  consideration  for  the  note.  Held 
that  the  circumstances  could  not  be  given  in  evidence  under 
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a  plea  of  accommodation  Bill,  and  that  there  was  in  this  _ 
ease  an  original  liability  on  the  part  of  the  defendant,  and 
that  for  a  good  consideration,  viz.,  family  affection. 

A  person  who  gives  another  a  bill  payable  at  a  future  day 
for  a  debt  of  a  third  party  due  to  that  other,  cannot  in  an 
action  against  him  on  the  bill  set  up  want  of  consideration 
as  a  defence.     Balfour  v.  Sea  Fire  Life  Aamrance  Company} 

As  to  objection  No.  6,  I  cannot  see  what  possible  fraud 
the  giving  a  note  by  the  son  for  a  debt  of  his  father  when 
the  latter  was  in  the  insolvent  court  could  be. 

As  to  objection  No.  4.  The  plaintiff  swore  the  note  belonged 
to  him  and  he  authorized  Mr.  Jack  to  commence  the  action. 
Mr.  Jack  proves  that  he  received  the  note  from  Mr.  Nowlin, 
who  it  appears  purchased  it  from  Turnbull  when  over  due  for 
Bome  $16.  He  had  directions  from  Street  to  sue  it.  Nowlin 
was  his  client  and  it  was  by  an  arrangement  between  Now- 
lin, Street  and  himself  that  the  suit  was  brought.  Nowlin 
did  not  care  about  appearing  in  it  and  wished  Jack  to  make 
arrangements  with  some  person  to  have  the  suit  brought  in 
bis  name  and  Jack  made  that  arrangement  with  Street  who 
directed  him  to  bring  the  suit  in  his  name.  Nowlin  autho- 
rized Jack  to  give  plaintiff  any  interest  in  the  note  he  chose. 
After  this  Jack  saw  plaintiff  and  he  told  him  he  might  use 
his  name  and  told  him  to  sue  it.  Street  had  the  note — when 
he  and  Jack  were  speaking  he  had  the  note  in  his  hands. 

I  think  there  was  ample  evidence  of  Street  being  such  a 
holder  of  the  note  as  entitled  him  to  sue  upon  it ;  Allison  v. 
Central  Bank} 

The  general  objection.  No.  14,  is  disposed  of  among  the 
special  points. 

Then  as  to  the  stamps.  Turnbull,  the  payee,  says  they 
were  put  on  about  a  month  after  the  note  was  made.  He 
evidently  was  aware  of  the  necessity  for  stamps.  The 
note  was  dated  17th  January,  1874 — ^at  three  months  for 
$200.00— made  by  defendant  in  Tumbuirs  favor.  Turn- 
bull  put  stamps  on  to  make  it  legal  in  case  of  his  death 
(doable  stamps,  for  three  cent,  stamps)  and  marked  them 
with  his  initials  the  day  he  put  them  on,  24th  February. 
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Nowlin  was  not  called  as  witness.  Jack  says  the  stamps 
~  were  on  it  when  it  came  to  his  hands.  He  did  not  appear 
to  have  discovered  anything  wrong  about  the  stamps. 
Neither  he,  Nowlin  nor  Street  had  any  conversation  about 
the  stamps.  The  plaintiff  states  be  did  not  know  of  any  de- 
fects in  the  stamps  at  the  time  he  directed  Jack  to  commence 
the  action.  His  attention  was  not  called  to  the  stamps 
until  the  time  of  giving  his  evidence.  That  was  the  first 
time  he  bad  any  knowledge  of  any  discrepancy  about  the 
date  of  the  stamps.    Double  stamps  were  affixed  on  the  trial. 

Section  12  of  88  Vic,  c.  18  was  repealed  by  section  2  of 
87  Vic,  c  47,  and  a  new  section  substituted  as  follows ; 

'*  Any  holder  of  such  instrument  may  pay  double  duty  by 
affixing  to  such  instrument  a  stamp  or  stamps  to  the 
amount  thereof  or  to  the  amount  of  double  the  sum  by 
which  the  stamps  affixed  fall  short  of  the  proper  duty  and 
by  writing  his  initials  on  such  stamp  or  stamps  and  the 
date  on  which  they  were  affixed  :  and  where  in  any  suit  or 
proceeding  in  law  or  equity  the  validity  of  any  such  instru- 
ment is  questioned  by  reason  of  the  proper  duty  thereon 
not  having  been  paid  at  all,  or  not  paid  by  the  proper  party 
or  at  the  proper  time,  or  of  any  formality  as  to  the  date  or 
erasure  of  the  stamps  affixed  having  been  omitted,  or  a 
wrong  date  placed  thereon,  and  it  appears  tfuU  the  holder 
thereof  yrhen  he  becomes  euch  holder  bad  no  knowledge  of 
such  defects,  such  instrument  shall  be  held  to  be  legal  and 
valid  if  it  shall  appear  that  the  holder  thereof  paid  double 
duty  as  in  this  section  mentioned  as  soon  as  he  acquired 
such  knowledge,  even  although  such  knowledge  shall  have 
been  acquired  only  during  such  suit  or  proceeding :  and  if 
it  shall  appear  in  any  such  suit  or  proceeding  to  the  satU- 
faction  of  the  court  or  judge,  as  the  case  may  be,  that  it  was 
through  mere  error  or  mistake  and  without  any  intention  to 
violate  the  law  on  the  part  of  the  holder  that  any  such  defect 
as  aforesaid  existed  in  relation  to  such  instrument  than  such 
instrument  or  any  endorsement  or  transfer  thereof  shall  be 
held  legal  and  valid,  if  the  holder  shall  pay  the  double  duty 
thereon  as  soon  as  he  is  aware  of  such  error  or  mistake, 
but  no  party  who  ought  to  have  paid  duty  thereon  shall  be 
released  from  the  penalty  by  him  incurred  as  aforesaid." 
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The  plaintiff — as  before  stated — I  think,  was  the  holder  of 
the  Dote,  and  the  stamps  provided  for  by  the  section  can  be  put 
on  by  any  holder^  and  plaintiff  was  such  holder  as  could  stamp 
the  note,  and  I  think  there  was  ample  evidence  to  satisfy  the 
learned  Judge  in  the  Court  below  that  the  stamps  affixed  on 
the  trial  were  so  affixed  as  soon  as  iJie  holder  became  aware  of 
any  defect  in  the  stamping,  and  that  the  holder  had  no  know- 
ledge whatever  of  any  error  or  mistake  until  it  was  pointed 
out  on  the  trial,  and  that  it  was  without  any  intention  on  the 
part  of  the  holder — the  plaintiff — to  violate  the  law,  tliat  any 
such  defect  existed  in  relation  to  the  note. 

It  is  quite  true  Nowlin  might  have  been  called  as  a  witness, 
but  the  Judge  on  the  trial  did  not  require  any  further  testi- 
mony than  was  given.  The  12th  section  only  requires  its  pro- 
visions to  be  complied  with  to  the  satisfaction  of  the  Judge  on 
the  trial ;  his  discretion  is  to  control,  I  mean,  of  course  where 
there  is  evidence  to  warrant  his  conclusion,  which  1  think 
thei-e  was,  and  that  a  very  sound  discretion  was  exorcised  in 
the  present  case :  Leonard  v.  Foshay.  I  do  not  wish  my 
opinion  to  be  considered  as  extending  to  the  case  if  Turnbull 
had  been  the  plaintiff.  The  present  appeal,  I  think,  should 
be  dismissed  with  costs. 

Duff,  J.  The  action  in  the  Court  below  was  brought  on  a 
promissory  note,  dated  17th  January,  1874,  made  by  the  appel- 
lant, for  $200.00,  payable  to  the  order  of  John  E.  Turnbull, 
three  months  after  date.  The  note  was  made  and  delivered 
over  to  the  payee,  unstamped,  on  the  day  it  bears  date. 

The  payee  was  examined  as  a  witness  on  behalf  of  the  plain- 
tiff, and  stated  that  the  note  was  a  renewal  of  a  former  one 
which  he  had  previously  obtained  from  the  appellant  in  pay- 
ment of  a  debt  of  his  father's  ;  that  he  expected  the  appellant 
would  pay  it  in  a  short  time  out  of  some  insurance  money. 
Time  passing  on,  and  no  payment  being  made,  however,  he 
said  that  on  the  24th  February,  he  put  on  double  stamps  "  to 
make  it  legal*'  in  case  of  his  death.  The  stamps  purported  to 
have  been  cancelled  by  the  payee  on  the  24th  February,  1874. 

When  the  note  became  due,  for  some  unexplained  reason  the 
payee  was  unable  to  collect  it ;  and  he  tried,  unsuccessfully,  to 
sell  it.  Finally,  long  after  it  had  become  due,  Mr.  Nowlin 
73 
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offered  him  $15  for  it,  and  ho  took  it  It  had  then  the  doable 
stamps  on  it,  purporting  to  have  been  cancelled,  as  already 
mentioned,  on  24th  February,  1874. 

In  that  state  Mr.  Nowlin  took  it  to  his  solicitor,  Mr.  Jack, 
for  collection,  and  gave  him  instructions  to  sue  it  in  some  other 
person's  name.  Mr.  Jack  accordingly  sued  it  in  the  name  of 
the  respondent ;  Mr.  Nowlin  biing,  as  Mr.  Jack  admitted,  the 
real  plaintiff. 

Without  examining  the  testimony  in  detail,  it  is  clear  beyond 
question  that  the  respondent  had  no  pecuniary  interest  what- 
ever in  the  note ;  and  that  he  only  allowed  his  name  to  be  used 
as  a  nominal  plaintiff*.  The  appellant  swears  that  the  respon- 
dent told  him  so ;  and  his  statement  to  that  effect  was  wholly 
unquestioned  and  uncontradicted. 

Mr.  Nowlin  was  not  called,  neither  was  his  absence  ac- 
counted for.  But  the  respondent  was  examined,  and  whilst  re- 
fusing to  swear  that  he  was  the  holder  of  the  note,  he  says  that 
he  was  not  aware  of  any  defects  in  the  stamps,  at  the  time  he 
directed  Mr.  Jack  to  bring  the  action,  nor  indeed  until  that  day 
— the  day  of  his  examination. 

Mr.  Jack,  thereupon,  put  double  stamps  upon  the  note ;  and  it 
was  then  offered  and  received  in  evidence,  subject  to  Mr.  Thom- 
son's objection,  and  with  leave  for  the  appellant  to  move  for  a 
nonsuit,  if  the  evidence  of  the  note  was  improperly  received. 
The  jury  found  for  the  respondent,  the  plaintiff  below ;  and  a 
motion  for  a  nonsuit  was  subsequently  refused  by  the  leamed 
judge  of  the  County  Court. 

I  think  that  the  note  was  improperly  received ;  and  that  the 
judgment  of  the  County  Court  should  be  reversed  and  a  non- 
suit entered.  I  still  retain  the  opinion  which  I  expressed  in 
Leonard  v.  Foshay,  that  when  a  note  has  once  b^ome  void 
for  want  of  ptoper  stamps,  its  vitality  cannot  be  restored  to  it 
without  affirmative  evidence  that  all  the  requirements  of  the 
Act,  necessary  to  restore  it,  have  been  complied  with.  The 
burthen  is  then  upon  the  person  offering  it  in  evidence  to  show, 
affirmatively,  to  the  satisfaction  of  the  judge,  that  when  he 
obtained  possession  of  the  note  he  was  ignorant  of  the  defect ; 
that  as  soon  as  he  discovered  it  he  affixed  double  stamps ;  and 
that  it  was  entirely  through  error  or  mistake,  and  not  with  any 
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intention  to  defraud  the  revenue  that  the  proper  stamps  had         1879 
not  been  affixed  before.  Street 

The  judgment  of  Mr.  Justice  Gwynne  in  Hovse  v.  House,^  ». 

referred  to  by  my  brother  Weldon,  is  quite  in  accordance  with  Q^^tok. 
that  opinion.  The  necessary  affirmative  evidence  was  given  in 
that  case.  The  plaintiff  herself  was  sworn  and  testified  to  her 
utter  ignorance  of  the  necessity  for  stamps  until  the  attorney 
told  her  of  it ;  and  she  explained  how  it  was  that  she  failed  to 
put  on  the  requisite  amowrU  of  stamps,  after  the  attorney  had 
told  her. 

And  so  in  Boyd  v.  Muir^  such  evidence  was  given  as  to  place 
it  beyond  a  doubt  that  the  omission  to  fix  the  proper  amount 
of  stamps  was  purely  an  oversight. 

In  that  case  the  note  was  for  a  sum  less  than  S1200.00,  and 
stamps  to  the  amount  of  36  cents  had  been  attached ;  but  it 
was  payable  with  interest,  and  by  the  time  it  fell  due  the 
interest  had  swelled  the  amount  to  a  trifle  over  SI  200.00  so 
that  it  should  have  been  stamped  for  three  cents  more.  The 
plaintiff  and  his  attorney  were  both  examined,  and  each  swore 
that  he  did  not  know  of  the  note  being  insufficiently  stamped 
until  the  trial :  and  neither  was  contradicted. 

In  neither  of  the  Canadian  cases  did  the  learned  Judges 
who  tried  them  exercise  an  arbitrary  or  capricious  discretion  in 
certifying  that  they  were  satisfied  that  the  omission  to  stamp 
the  note  was  accidental.  On  the  contrary  they  exercised  a 
sound  legal  discretion,  founded  upon,  and,  in  my  opinion,  fully 
warranted  by  the  evidence. 

Whilst,  however,  I  retain  the  opinion  which  I  expressed  in 
Leonard  v.  Foshay,  I  admit  that  the  decision  of  the  majority 
of  the  coui-t  in  that  case  is  the  law  on  this  question  which 
must  govern  us  now.  And  if  this  case  be  within  that  decision, 
then  the  judgment  of  the  County  Court  on  this  point  is  correct 
Bat  I  think  that  it  is  distinguishable  from  Leonard  v.  FosJiay 
in  this  important  particular,  that  when  the  note  came  into  Mr. 
Nowlin  s  hands  it  bore  its  condemnation  on  its  face.  In  that 
case  the  note  was  good  on  its  face  ;  it  purported  to  have  been 
regularly  and  properly  stamped  as  of  the  day  it  bore  date ;  and 
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it   was  not  until  the  trial  of  the  cause  that  the  fact  of  the 
stamps  not  having  been  affixed  at  the  proper  time  was  elicited. 

It  was  patent  on  the  face  of  this  note  when  it  came  into  Mr. 
Nowlin's  hands  that  it  had  not  been  stamped  as  of  the  day 
when  it  bore  date.  The  payee  could  not  have  recovered  on  it 
without  explaining  the  delay  in  affixing  the  stamps,  and  show- 
ing that  it  occurred  through  enor  or  mistake  ;  and  Mr.  Nowlin 
cannot  be  in  a  better  position  than  the  payee.  The  payee's 
own  evidence  shows  conclusively  that  it  was  no  mistake  at  all ; 
that  he  knew  all  along  that  stamps  were  necessary  "  to  make 
tfie  Twte  legal"  and  that  he  delayed  attaching  them  in  the  hope 
that  the  appellant  might  pay  the  note,  when  ho  would  save  the 
amount  of  the  stamps  and  the  revenue  would  be  defrauded  of  it 

There  are  several  other  points  which  were  taken  by  Mr. 
Thomson,  to  which,  if  it  were  necessary  for  me  to  express  an 
opinion  upon  them,  I  would  like  to  give  a  little  more  considera- 
tion. But,  inasmuch  as  the  majority  of  the  court  think  that 
the  appeal  should  be  dismissed,  it  would  be  useless  to  delay 
the  judgment  to  afford  time  to  consider  them. 

Appeal  dismissed  with  cost^. 


1879  STEADMAN  v,  ROBERTSON,  et  al. 

Apru.^  HANSON  V.  ROBERTSON,  et  al. 

Fislteries  Act  31   Vic,  c.  CO — Recfvlation  and  pt^oiedion  of 
fisheries — License  to  fish  in  non-tided  waters — Where 
lands  through  which  rooters  fioiv  have  been  granted 
—  Where  ungranted — Excliisive  inght  of  fish- 
ing depends  on  ownership  of  tlie  bank,  not 
of  the  bed  of  (lie  river — South  West 
Miramichi  Aver — Nova  Scotici 
and  New  Brunstoick  Land 
Company's  Ch^ant 

The  general  power  of  rcgulatiug  and  protecting  the  fislicrics  in  this  Province  ia 
in  the  Parliament  of  Canada,  but  a  license  gratted  by  the  Minister  «f  Marine 
and  Fisheries  to  iish  in  fresh  water  rivers,  which  arc  not  the  property  of  tiic 
Dominion,  or  in  which  the  soil  is  not  iu  tlie  Dominion,  is  illegal. 

Where  the  lands  on  fresh  water  rivers  have  been  granted,  the  exclusive  ri^'ht  of 
fishing  is  in  the  riparian  owner,  and  where  they  have  not  been  granted,  (with 
the  exception  of  land  owned  by  the  Dominion  Government)  the  right  is  io 
the  prowp  for  the  benefit  of  the  people  of  New  Brunswick, 
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The  right  of  fishery  does  not  depend  upon  the  ownership  of  the  bed  of  the  river, 
but  of  the  bank  ;  it  depends  \iix>n  the  lateral  and  not  the  vertical  contact  of  • 
the  water  of  the  river. 

The  title  to  the  bed  and  waters  of  the  North  West  Miramichi  where  it  runs 
through  lands  granted  to  the  Nova  Scotia  and  New  Brunswick  Land  Com- 
pany, is  in  that  (Company  with  the  exception  of  those  places  where  the  lands 
on  the  river  had  been  previously  granted. 

This  was  an  action  of  trespass  for  assaulting  the  plaintiff  and 
taking  from  him  his  rod,  reel  and  line  -with  which  he  was  fish- 
ing in  the  watei-s  of  the  South  West  Miramichi.  The  action 
was  tried  before  Mr.  Justice  Wetraore  at  the  York  sittings  in 
July,  1877.  The  locality  where  the  alleged  trespass  was  com- 
mitted was  within  the  grant  to  the  Nova  Scotia  and  New 
Brunswick  Land  Company,  and  within  the  limits  of  the  license 
to  fish  for  salmon  with  a  fly  which  had  been  granted  by  the 
Minister  of  Marine  and  Fisheries  to  the  defendant,  Robertson, 
under  31  Vic,  c.  GO.  The  other  defendant  was  the  warden  of 
the  river.  The  license  to  fish  was  given  in  that  part  of  the 
river  from  Price's  Bend  to  its  source,  being  a  part  of  the  river 
above  the  ebb  and  flow  of  the  tide.  The  defendants  claimed 
that  the  plaintiff  was  trespassing  and  that  they  had  a  right, 
using  no  unnecessary  violence,  to  take  from  him  the  rod,  reel 
and  line  with  which  he  was  fishing.  The  main  question  at 
issue  was  as  to  the  power  of  the  Minister  of  Marine  and  Fish- 
eries to  gi-ant  the  right  of  fishing  in  non-tidal  waters  in  this 
Province.     Verdict  for  the  plaintiff*  for  $100.00. 

Oct.  9th,  1877.  Weldon,  Q.  C,  moves  to  set  aside  the  verdict 
and  enter  it  for  the  defendants,  or  for  a  new  trial. 

The  learned  Judge  on  the  trial  ruled  that  the  title  to  the  bod 
of  the  river  Miramichi  where  the  trespass  was  committed  is  in 
the  Nova  Scotia  and  New  Brunswick  Land  Company.  Grants 
liadbeen  previously  made  of  lands  included  within  the  boundar- 
ies of  the  Nova  Scotia  and  New  Brunswick  Land  Company  grant 
some  of  which  are  on  the  Miramichi  river — and  these  are  ex- 
cepted. The  bed  and  waters  of  the  Miramichi  river  are  also 
excepted,  but  the  plaintiff*  contends  that  the  exception  only 
applies  to  the  bed  and  waters  opposite  these  former  grants. 
The  grant  must  be  construed  in  favor  of  the  crown,  and  I  con- 
tend that  the  whole  of  the  bed  and  waters  of  the  Miramichi 
River,  within  the  boundaries  of  the  Nova  Scotia  and  New 
Brunswick  Land  Company's  grant,  remained  in  the  crown. 

Rule  nisi. 


1879 
Steadman 

V. 

Robertson. 
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June  20th,  1878.     E.  L.  Wetmore  shews  cause. 

Under  31  Vic.,  c.  GO,  s.  2,  the  Minister  of  Marine  and  Fisher- 
ies may,  where  the  exclusive  right  of  fishing  does  not  already 
exist  by  law,  issue  or  authorize  to  be  issued,  fishery  leases 
and  licenses  for  fisheries  and  fishing  wherever  situated  or  carried 
on.  Pretending  to  act  under  this  authority  the  Honorable 
Peter  Mitchell,  then  being  Minister  of  Marine  and  Fisheries, 
leased  to  the  defendant  for  salmon  fly  fishing  all  that  part  of 
the  South  West  Miramichi  between  Price's  Bend  and  its  source. 

The  locality  where  the  trespass  was  committed  is  within  the 
boundaries  of  the  grant  to  the  Nova  Scotia  and  New  Brunswick 
Land  Company.  We  contend  that  this  company  being  the 
riparian  owner  has  an  exclusive  right  of  fishing  in  the  waters 
of  the  Miramichi  where  it  runs  through  the  lands  granted  to  it 
It  is  said  in  answer  to  this  that  the  bed  and  waters  of  the 
Miramichi  are  excepted  from  the  grant.  In  my  view  the  ex- 
ception is  only  of  the  bed  and  waters  of  the  river  where  it  runs 
through  lands  previously  granted.  If  this  construction  is  not 
correct,  then  I  contend  that  the  right  of  fishing  is  still  in  the 
company  because  it  is  the  riparian  proprietor ;  but  if  neither 
of  these  propositions  is  correct,  then  the  bed  and  waters  are 
in  the  crown  for  the  use  of  the  people  of  this  Province,  their 
rights  being  represented  by  the  Local  Government,  and  the 
plaintiff  was  lawfully  engaged  in  fishing  when  this  trespass 
was  committed. 

Stating  my  proposition  generally  I  say  that  in  non-tidal 
rivers  in  this  Province,  the  right  of  fishing  is  in  the  riparian 
owner  where  the  lands  through  which  the  rivers  run  have  been 
granted,  and  where  not  granted  the  right  is  in  the  crown,  re- 
presented by  the  Local  Government,  and  exists  for  the  benefit  of 
all  the  inhabitants  of  the  Province. 

The  majority  of  the  court  misapprehended  my  argument  in 
Robertson  v.  Steadnian.  I  did  not  plaim  that  the  Local  Legis- 
lature could  regulate  the  fisheries,  but  that  it  could  legislate  as  to 
the  right  of  property  in  the  fish  in  non-tidal  waters.  Clearly  the 
Parliament  of  Canada  may  regulate  the  fisheries,  that  is,  the 
time  and  manner  of  fishing,  but  they  cannot  interfere  with 
private  property.  He  referred  to  Com.  Dig.,  Title  Grant, 
Letter  G.,  12. 


Digiti 


ized  by  Google 


Robertson. 


EASTER  TERM.  XLII.  VICT.  583 

Wddon,  Q,  C,  contra.     This  case  is  the  same  as  Robertson  v.        ^S79 
SteixdTnan,^  except  as  to  the  construction  of  the  grant.     In  con-    Steadman 
struing  that  we  must  look  at  the  circumstances  and  also  at 
what  was  the  law  of  the  land. 

The  rule  that  grants  shall  be  construed  most  strictly  against 
the  grantor  does  not  apply  to  crown  grants,  in  which  cases  the 
grants  are  construed  in  favor  of  the  crown :  Arthington  v. 
Bishop  of  Chester ;'  The  King  v.  TJve  Mayor  of  London,*  and 
Attorney  General  v.  Hammer.* 

Cur.  adv.  vult. 

The  following  judgments  were  now  delivered  : 

Fisher,  J.  This  was  an  action  tried  before  His  Honor  Mr. 
Justice  Wetmore  at  the  sittings  for  the  County  of  York  in  July, 
1877,  when  it  was  agreed  that  a  verdict  should  be  entered  for 
the  plaintiff,  on  the  issues  then  left,  for  $100.00  damages, 
with  leave  to  enter  a  nonsuit  or  verdict  for  the  defendants 
as  the  court  might  direct.  It  appears  by  the  evidence  that  the 
plaintiff  was  standing  with  his  line  and  reel  near  his  camp  on 
the  South  West  Miramichi  on  a  portion  of  the  tract  of  land  in- 
cluded in  the  grant  to  the  Nova  Scotia  and  New  Brunswick 
Land  Company,  about  ten  miles  above  the  furthest  settler  on 
the  river,  and  several  miles  above  any  of  the  land  excepted  in 
the  grant  to  the  Nova  Scotia  and  New  Brunswick  Land 
Company,  and  had  been  fishing,  and  the  defendants  seized  the 
plaintiff's  rod  and  reel  and  committed  the  trespasses  in  the  dec- 
laration mentioned. 

The  declaration  contained  two  counts.  The  first  charges  the 
defendants  with  having  seized  and  deprived  the  plaintiff  of 
certain  goods  and  chattels,  to-wit,  his  fishing  rod,  line  and  reel. 
The  second  charges  the  defendants  with  having  assaulted  the 
plaintiff  and  taking  hold  of  a  fishing  rod  he  had  in  his  hand, 
and  endeavoring  forcibly  to  take  it  away  from  him.  To  this 
declaration  the  defendants  pleaded  not  guilty,  and  two  special 
pleas  of  justification.  First  plea,  not  guilty.  In  the  second 
plea  they  say  that  before  and  at  the  time  of  the  alleged  griev- 
ances and  trespasses,  there  being  no  exclusive  right  of   fishing 


»   3  PugB.  62.  »  1  H.  Blk.  418. 

5  1  C.  M.  &  R.  1.  ♦  27  L.  J.,  Chau.  837. 
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|870 existincy  by  law  in  the  portion  of  a  certain  river  or  stream 

Steadman    known  as  the  South  West  Miramichi  River,  in  the  Province  of 
New  Brunswick,  lying  between  Price's  bend  and  the  source  of 
the  said  river,  the  Honorable  Peter  Mitchell  then  being  the 
Minister  of  Marine  and  Fisheries  in  and  for  the  Dominion  of 
Canada,  did,  in  pursuance  of  the  power  vested  in  him  by  the 
Act  of  the  Parliament  of  Canada,  entitled  "  An  Act  for  the 
regulation  of  fishing  and  protection  of  fisheries,"  demise  and 
lease  for  the  period  of  nine  years  from  the  first  day  of  January, 
A.  D.,  1874,  for  the  purpose  of  fly  fishing  for  salmon,  unto  the 
said  defendant,  Christian  A.  Robertson,  then  present,  and  ac- 
cepting for  himself,  his  executors,  administrators  and  assigns, 
under  the  conditions  therein  mentioned  and  set  out,  the  said 
portion  of  the  said  river  or  stream  therein  described  as  **  a  cer- 
tain fishing  station  situated  on  the  South  West  Miramichi  River, 
in  the  Province  of  New  Brunswick,  and  described  as  follows, 
that  is  so  say,  the  fluvial  or  angling  division  of  the  South  West 
Miramichi  River,  from  Price's  bond  to  its  source,"  yielding  and 
paying  therefor  the  annual  rent  of  fifty  dollars,  as  by  reference 
to  the  said  lease,  duly  executed  by  the  said  Minister  of  Marine 
and  Fisheries,  will  more  fully  and  at  large  appear,  by  virtue  of 
which  said  license  or  lease  the  said  defendant,  Christian  A. 
Robertson,  entered  upon  and  was  in  the  possession,  occupation 
and  enjoyment  of  the  said  fishing  station,  within  the  limits 
aforesaid ;  and  the  said  defendants  further  say   that  the  sai<l 
plaintiff*  on  the  18th  day  of  August  in  the  said  declamtion  men- 
tioned, and  while  the  said  Christian  A.  Robertson  so  enjoyed, 
possessed  and  occupied  the  said  fishing  station  upon  the  South 
West  Miramichi  within  the  limits  aforesaid,  did  illegally,  ^Y^ong- 
fuUy  and  contrary  to  the  provisions  of  the  said  Fisheries  Act, 
fish  for,  take,  catch  and  kill  salmon  and  other  fish  within  the 
fishing  limits  in  the  said  lease  and  license  described,  to-wit,  on 
the  said  portion  of  the  said  South  West  Miramichi  river  be- 
tween Price  s  bend  and  its  source,  and  for  that  purpose  was 
using  or  about  to  use  certain  fishing  gear,  to-wit,  one  fishing 
rod,  one  fishing  line  and  one  reel,  being  the  same  as  in  the  decla- 
ration mentioned,  and  thei*eupon  the  said  Christian  A.  Robert- 
son being  such  lessee  as  aforesaid  and  the  said  Robert  Estey 
being  the  guardian  of  the  said  fishing  station,  and  as  his  servant 
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and  by  his  command  and  direction,  and  while  the  said  plaintiff 
was  so  fishing  and  attempting  to  fish  as  aforesaid  did  seize  the 
said  fishing  rod,  fishing  line  and  reel,  and  in  so  doing  gently 
laid  hold  of  the  plaintifi'in  order  to  take  the  said  fishing  rod, 
fishing  line  and  reel,  and  gently  shook  and  pulled  the  said 
plaintiff  about,  using  no  more  force  than  was  necessaiy,  and 
did  then  remove  the  same  to  be  dealt  with  according  to  law, 
and  which  they  might  and  could  lawfully  do  for  the  cause 
aforesaid,  which  said  seizing,  taking,  assaulting  and  removing 
are  the  trespasses  in  the  said  declaration  alleged. 

And  for  a  third  plea  as  to  the  alleged  seizing  and  laying  hold 
of  the  plaintiff  and  seizing  and  depriving  the  plaintiff  of  the 
use  and  possession  of  certain  fishing  gear,  that  is  to  say  one 
fishing  rod,  one  fishing  line  and  one  reel,  the  defendants  say 
that  the  said  Christian  A.  Robertson  was  in  the  occupation  and 
possession  of  a  certain  portion  or  part  of  the  South  West  Mira- 
Tnichi  river  running  through  and  bounded  by  land  owned  by 
the  defendant,  Christian  A-  Robertson,  and  in  which  he  had 
the  right  to  take,  catch  and  kill  salmon  and  other  fish,  and  the 
said  plaintiff  without  the  leave  or  license  of  the  said  defendant 
but  against  his  will,  entered  into  the  said  part  or  portion  of  the 
said  river,  being  above  the  ebb  and  flow  of  the  tide,  and  was 
fishing  for,  taking,  catching  and  killing,  or  was  about  to  fish 
for,  take,  catch  and  kill  salmon  in  the  said  portion  or  part  of 
the  said  river,  the  said  plaintiff  having  no  right  or  authority  so 
to  do,  whereupon  the  said  defendant,  Christian  A.  Robertson, 
and  the  other  defendant,  as  his  servant  and  by  his  command, 
required  the  said  plaintiff  to  desist  from  fishing  or  attempting 
to  fish  illegally  as  aforesaid  which  the  said  plaintiff  refused  to 
do,  whereupon  the  said  defendant,  Christian  A.  Robertson,  and 
the  other  defendant,  by  his  command,  quietly  seized  and  laid 
hold  of  the  said  plaintiff  and  seized  and  took  from  the  said 
plaintiff  the  said  fishing  rod,  fishing  line  and  reel,  using  no  more 
force  than  was  necessary  and  in  order  to  prevent  the  said  plain- 
tiff from  fishing  in  the  said  part  or  portion  of  the  said  river  so 
occupied  and  possessed  by  the  said  defendant.  Christian  A. 
Robertson,  which  are  the  trespasses  in  the  declaration  alleged. 

The  plaintiff  joins  issue  on  the  first  plea. 

74 
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|S70 ^       The  plaintiff  as  to  the  second  plea  says  that  at  the  time  of 

Stkadman  the  enactment  of  the  said  Act  of  Parliament  of  Canada  entitled 
"An  Act  for  the  regulation  of  fishing  and  protection  of  fisheries," 
and  from  that  continuously  and  down  to  and  at  the  committing 
of  the  trespasses  in  the  declaration  alleged  there  was  an  ex- 
clusive right  of  fishing  existing  by  law  in  the  Nova  Scotia  and 
New  Brunswick  Land  Company,  a  duly  incorporated  company, 
in  that  portion  of  the  said  South  West  Miramichi  river,  upon 
and  in  which  the  said  plaintiff  was  fishing  and  attempting  to 
fish  when  the  said  trespasses  were  committed. 

The  plaintiff  as  to  the  third  plea  says  that  he  was  not  at  the 
time  of  the  committing  of  the  trespasses  in  the  declaration 
alleged,  fishing  for,  taking,  catching  and  killing,  or  about  to 
fish  for,  take,  catch  or  kill  salmon  on  a  portion  or  part  of  the 
said  South  West  Miramichi  river  running  through  and  bound- 
ed by  lands  owned  by  the  defendant.  Christian  A.  Robertson, 
as  alleged.  And  the  plaintiff  as  to  the  third  plea  further  saith 
that  the  said  Christian  A.  Robertson  was  not  at  the  time  of  the 
committing  of  the  said  trespasses  in  the  occupation  and  posses- 
sion of  that  portion  or  part  of  the  said  South  West  Miramichi 
river  in  and  upon  which  the  defendant  was  fishing  for,  taking, 
catching  and  killing,  or  about  to  fish  for,  take  catch  and  kill 
salmon  as  alleged. 

The  defendants  join  issue  on  the  plaintiffs  replication  to  the 
several  pleas  of  the  defendants. 

The  coiie  involves  the  consideration  of  the  following  ques- 
tions : 

1st.  Was  there  at  the  time  of  the  enactment  mentioned  of 
the  Act  for  the  regulation  of  fishing  and  protection  of  the 
fisheries  and  down  to  the  committing  of  the  trespasses  an  ex- 
clusive right  of  fishing  in  the  Nova  Scotia  and  New  Brunswick 
Land  Company  upon  that  part  of  the  South  West  Miramichi 
in  which  the  plaintiff  was  fishing  ? 

2nd.  Was  the  plaintiff  fishing  in  a  part  of  the  South  West 
Miramichi  running  through  lands  or  bounded  by  lands  of  the 
defendant,  Robertson  ? 

3rd.  Was  the  defendant,  Robertson,  at  the  time  the  plaintiff 
was  fishing,  in  the  possession  of  that  part  of  the  South  West 
Miramichi  river  wherein  he  was  attempting  to  fish  ? 
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4th.  Had  the  Minister  of  Marine  and  Fisheries  for  Canada        ^^'^ 
power  to  grant  a  lease  for  the  period  of  nine  years  to  the  de-    Stbadman 
fendant,  Christian  A.  Robertson  for  fly  fishing  for  salmon  in  ^' 

the  portion  of  the  South  West  Miramichi  river  described  there- 
in as  the  fluvial  or  angling  division  ? 

Upon  the  last  question  involved  in. this  case  I  have  given  my 
.opinion  in  the  case  of  Robertson  v.  Stefidman  et  al.,  and  though 
I  there  stated  the  fears  I  entertained  that  my  previous  connec- 
tion with  the  union  arrangement  might  have  influenced  me  I 
adhere  to  that  judgment  and  the  opinions  therein  expressed, 
and  I  restate  them  now  in  illustration  of  that  branch  of  the 
case,  with  such  additions  and  quotations  of  authorities  as  were 
omitted  from  that  judgment  by  inadvertence  of  the  reporter, 
and  more  for  the  purpose  of  presenting  my  views  exactly  as  I 
read  them  in  this  court  than  for  any  other. 

That  portion  of  the  South  West  branch  of  the  Miramichi 
river  which  is  referred  to  in  these  pleas  is  situated  in  the 
parish  of  Stanley,  in  the  county  of  York,  and  within  the 
boundaries  of  the  grant  to  the  Nova  Scotia  and  New  Bruns- 
wick Land  C'Ompany.  All  that  area  of  country  on  the  5th  of 
November,  A.  D.,  1835,  was  granted  to  the  Nova  Scotia  and 
New  Brunswick  Land  Company.  The  grant,  after  describing 
its  courses,  thus  provides  : — "  Until  it  strikes  the  South  West 
Hiramichi  river  a  short  distance  below  the  lower  boundary  line 
of  a  tract  of  land  heretofore  granted  to  Joseph  Cunard,  being 
2031  chains  more  or  less ;  thence  at  right  angles  to  middle  of 
said  river ;  thence  to  run  up  said  river,  measuring  in  the  centre 
thereof  until  it  comes  opposite  the  upper  line  of  a  tract  of  land 
heretofore  granted  to  one  (leorgc  Price,  where  the  same  meets 
the  lower  line  of  a  tract  of  land  heretofore  granted  to  one 
Stephen  Hovey ;  thence  at  right  angles  to  the  upper  line,  and 
thence  to  run  on  the  said  upper  line  of  land  heretofore 
granted  to  George  Price,  south  20  degrees,  west,  148  chains 
more  or  less  to  the  north  east  boundary  line."  After  the  usual 
granting  claases  it  concludes  thus,  "  Containing  580,000  acres 
more  or  less,  together  with  *  *  *  *  except  reserved,  neverthe- 
less out  of  the  present  grant  to  us,  our  heirs  and  successors  all 
coal,  and  also  all  gold  and  silver  mines  and  other  mines,  except- 
ing ^|99  oi^t  gl  the  said  tract  of  land  described  within  the  said 
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bounds,  all  and  every  lot,  piece  and  parcel  of  land  which  has 
been  heretofore  by  us  or  our  predecessors  given  and  granted  to 
any  person  or  persons  whatsoever,  or  to  any  body  corporate  by 
any  grant  or  conveyance  under  the  great  seal  of  our  province 
of  New  Brunswick  or  the  great  seal  of  our  province  of  Nova 
Scotia  during  the  period  when  the  said  hereby  granted  ti^act  of 
land  was  part  and  pai*cel  of  our  said  province  of  Nova  Scotia, 
together  with  all  privileges,  &c. ;  and  also  furth?r  excepting 
out  of  the  grant  the  bed  and  waters  of  the  Miramichi  river  and 
the  beds  and  waters  of  all  the  rivers  or  streams  of  water  which 
empty  themselves  either  into  the  river  Saint  John  or  the  river 
Nashwaak,  so  far  up  the  said  rivers  or  strcauis  rcfrpectively  as 
the  same  respectively  pass  through  or  over  any  of  the  said 
heretofore  previously  granted  tracts,  pieces  or  parcels  of  land 
herein  before  excepted." 

It  was  contended  that  the  bed  and  waters  of  the  South  West 
Miramichi  were  excepted  from  the  grant,  and  that  the  title  to 
the  bed  of  the  Miramichi  river  still  remained  in  the  crown  and 
consequently  the  area  in  question  being  within  that  part  so  ex- 
cepted there  Avas  no  exclusive  fishing  in  the  Nova  Scotia  and 
New  Brunswick  Land  Company.  Notwithstanding  the  ingeni- 
ous argument  of  the  learned  counsel  for  the  defendant,  I  confess 
I  see  no  difficulty  in  construing  the  grant  and  no  real  ambigu- 
ity in  its  terms.  Previous  to  the  grant  to  the  Nova  Scotia  and 
New  Brunswick  Land  Company  a  number  of  p:;rsons  had 
received  grants  of  lots  of  land  on  different  parts  of  the  Mirami- 
chi and  other  rivers  which  were  generally  isolated.  As  the 
grant  to  the  Nova  Scotia  and  New  Brunswick  Land  Company 
was  of  a  large  tract  and  intended  to  comprise  the  whole  of  that 
part  of  the  Province,  it  was  deemed  necessary  to  prevent  con- 
fusion and  misapprehension  to  except  lots  specifically,  and 
also  all  the  water  rights  incident  thereto.  That  clearly  was 
the  object  of  the  exception,  and  that  is  w^hat  it  does  and 
nothing  more.  It  appears  by  reference  to  the  grant  that  there 
were  grants  to  individuals  on  the  Miramichi  River,  Peter  Hayes 
and  several  other  persons.  Now  it  appears  to  me  that  the  beds 
and  waters  of  the  Miramichi  and  of  the  streams  that  flow  into 
the  Saint  John  or  the  Nashwaak,  so  far  up  as  they  respectively, 
or  in  other  words  so  far  up  as  either  the  Miramichi  or  any  of 
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the  other  rivers  flowing  into  tlic  Saint  John  or  Nanhwaak,  pass  1879 
through  any  of  the  previously  granted  lands,  are  only  ex-  Stcaduan 
cepted.  It  only  excepts  that  portion  of  the  South  West  Mira- 
michi  previously  granted,  just  as  it  does  the  part  previously 
granted  on  the  other  streams  and  rivers  flowing  into  the  Saint 
John  and  Nashwaak  so  far  up  as  the  different  rivers  and 
streams  pass  through  such  granted  lands. 

Why  it  was  thought  necessary  to  make  any  such  exception 
I  cannot  understand,  as  all  the  grantees  were  sufficiently  pi-o- 
tected  by  the  terms  of  the  gmnt,  unless  from  the  fact  that 
about  the  time  the  Nova  Scotia  and  New  Brunswick  Land 
Company  grant  issued,  the  country  was  somewhat  agitated  in 
relation  to  these  water  rights,  and  the  exception  was  inserted 
in  the  grant  for  extra  caution  which  the  discussion  of  those 
days  induced.  Besides  it  must  be  lx>rne  in  mind  that  the  lands 
previously  granted  were  also  specially  excepted.  Be  that  as  it 
may,  I  have  no  doubt  whatever  that  the  beds  of  the  Miramichi 
and  the  other  streams  flowing  into  the  Nashwaak  and  Saint 
John  are  in  the  Nova  Scotia  and  New  Brunswick  Land  Com- 
pany with  the  exception  of  those  portions  covered  by  the 
previous  grants.  Were  it  otherwise,  in  my  opinion,  it  would 
not  help  the  defendant,  as  I  do  not  think  the  right  to  the 
fishery  depends  upon  the  ownership  of  the  bed  of  the  stream. 

It  is  alone  consistent  with  the  meaning  of  the  term  and  con- 
clusively settled  by  a  cuiTcnt  of  authorities,  that  the  riparian 
proprietor  as  such  is  solely  entitled  to  the  water  flowing  in 
front  of  his  land  and  to  the  lishory,  subject  alone  to  the  public 
right  of  user  for  the  purpose  of  navigation  when  that  right 
exists.  The  title  to  the  bed  of  the  stream  or  river,  whatever 
else  it  may  do,  cannot  deprive  or  interfere  with  the  right  of 
the  riparian  proprietor  in  the  flow  of  the  water  and  all  the 
incidents  connected  therewith.  The  ownership  of  the  bank, 
the  ripa  is  the  groundwork  of  his  title. 

Lord  Wensleydale  in  Chasemore  v.  Richards^  thus  states 
the  law  : — "  The  subject  of  the  right  to  streams  of  water  flow- 
ing on  the  surface  has  been  of  late  yeara  fully  discussed,  and 
by  a  seiies  of  carefully  considered  judgments  placed  upon  a 
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clear  and  satisfactory  footing.  It  has  been  settled  that  the 
right  to  the  enjoyment  of  a  natural  stream  of  water  on  the 
surface  ex  jure  natiirce  belongs  to  the  proprietor  of  the  adjoin- 
ing lands  €LS  a  natui-al  incident  to  the  right  to  the  soil  itself, 
and  that  he  is  entitled  to  the  benefit  of  it  as  he  is  to  all  the 
other  natural  advantages  belonging  to  the  land  of  which  he  is 
the  owner.  He  has  the  right  to  have  it  come  to  him  in  its 
natural  state  in  flow,  quantity  and  quality,  and  to  go  from  him 
without  obstruction,  upon  the  same  principle  that  he  is  en- 
titled to  the  support  of  his  neighbor's  soil  for  his  own  in  its 
natural  state.  This  right  in  no  way  depends  upon  prescription 
or  the  presumed  grant  of  his  neighbor." 

Lord  Chancellor  Cairns  in  Lyon  v.  FishTnongers'  Company,^ 
thus  speaks  of  the  light  of  a  riparian  proprietor  in  rivers : — 
"  The  difference  in  the  rights  must  be  between  rivers  which 
are  navigable  and  those  which  are  not,  and  not  between  tidal 
and  non-tidal  rivers ;  for,  as  Lord  Hale  observes,  the  rivers 
which  are  publici  juris,  and  common  highways  for  man  or 
goods,  may  be  fresh  or  salt,  and  may  flow  and  re-fiow  or  not ; 
and  he  remarks  that  the  Wye,  the  Severn  and  the  Thames  and 
divers  othoi's,  as  well  above  the  bridges  as  below,  as  well  above 
the  flowings  of  the  sea  as  below,  and  as  well  where  they  are 
become  to  be  the  private  propriety  as  in  what  parts  they  are  of 
the  King  s  propriety,  are  publick  rivers  juina  pvMicV 

In  a  subsequent  part  of  his  judgment  he  says  : — "  The  Lord 
Justice  suggests  that  the  right  of  a  riparian  owner  arises  from 
his  being  the  owner  of  the  loind  to  the  centre  of  the  stream, 
whereas  in  a  navigable  river  the  soil  is  in  the  crown.  As  to 
this  it  may  be  observed  that  the  soil  of  a  navigable  river  may, 
as  Lord  Hale  observes,  be  private  property.  But  putting  this 
aside  I  cannot  admit  that  the  right  of  a  riparian  owner  to  the 
use  of  the  stream  depends  on  the  ownership  of  the  soil  of  the 
stream." 

Lord  Selborne  in  giving  judgment  in  the  same  case  says  :— 
'*  The  most  material  differences  between  the  stream  above  and 
the  stream  below  the  limit  of  the  tides  are,  that  in  an  estuai^ 
or  arm  of  the  sea  there  exists,  by  the  Common  law,  public 
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rights  in  respect  of  navigation  and  otherwise,  which  do  not ^879 

generally  (in  this  country)  exist  in  the  non-tidal  parts  of  the  Stbadman 
stream ;  and  that  the  fwadus  or  bed  of  the  non-tidal  parts  of 
the  stream  belongs,  generally,  to  the  riparian  proprietore,  while 
in  the  estuary  it  belongs,  generally,  to  the  Crown.  But  the 
rights  of  a  riparian  proprietor,  so  far  as  they  relate  to  any 
natural  stream,  exist  jure  natura,  because  his  land  has,  by 
nature,  the  advantage  of  being  washed  by  the  stream  ;  and  if 
the  facts  of  nature  constitute  the  foundation  of  the  right,  I  am 
unable  to  see  why  the  law  should  not  recognize  and  follow  the 
course  of  nature  in  every  part  of  the  same  stream."  And  again 
he  says : — "  Where  there  is  no  navigation  each  riparian  pro- 
prietor's right  is  concurrent  with,  and  is  so  far  limited  by  the 
rights  of  other  proprietors.  With  respect  to  the  ownership  of 
the  bed  of  the  river,  this  cannot  bo  the  natural  foundation  of 
riparian  rights  properly  so  called,  because  the  word  "  riparian  " 
Ls  relative  to  the  bank,  and  not  the  bed  of  the  stream  ;  and  the 
connection,  where  it  exists,  of  property  in  the  bank  with 
property  in  the  bed  of  the  stream,  depends  not  upon  nature, 
but  upon  gitint  or  presumption  of  law."  After  some  observa- 
tions relative  to  tidal  rivera  his  Lordship  thus  proceeds: — 
"The  title  to  the  soil  constituting  the  bed  of  the  river  does 
not  carry  with  it  any  exclusive  right  of  property  in  the  run- 
ning water  of  the  stream,  which  can  only  be  appropriated  by 
wverance,  and  which  may  be  lawfully  so  appropriated  by  every 
one  having  a  right  of  access  to  it.  It  is,  of  course,  necessary 
for  the  existence  of  a  riparian  right  that  the  land  should  be  in 
contact  with  the  flow  of  the  stream  ;  but  lateral  contact  is  as 
good^we  naturoi,  as  vertical,  and  not  only  the  word  *  riparian' 
but  the  best  authorities  *  *  *  state  the  doctrine  in  terms 
which  point  to  lateral  contact  rather  than  vertical." 

As  this  is  the  law  as  determined  by  the  highest  court  of  ap- 
peal in  the  Empire,  I  have  not  thought  it  necessary  to  add 
other  authorities  to  show  that  the  right  to  the  water  of  the 
stream  and  its  incidents  does  not  depend  upon  the  ownership 
of  the  bed  of  the  river  but  of  the  bank. 

Rivers  have  been  divided  into  three  classes  or  rather  present- 
ed in  three  aspects.  First,  when  they  are  altogether  private 
such  as  shallow  streams ;  second,  when  they  are  private  property. 
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^87^  but  subject  to  the  public  use ;  thirdly,  when  the  use  and 
Stbadman  property  are  in  the  public.  The  Miramichi  affords  an  illustra- 
tion of  the  three  classes.  It  is  entirely  private  property  in  one 
part ;  private  property,  subject  to  the  public  use,  in  another ; 
and  altogether  public  in  another.  Hale  and  all  the  old  writers 
upon  the  common  law  define  a  navi^ble  river  to  be  one  in 
which  the  tide  ebbs  and  flows — a  tidal  river.  In  the  second 
class,  though  the  river  can  be  navigated  by  canoes,  boats  and 
rafts,  it  is  not  technically  a  navigable  river,  but  a  highway,  a 
public  river  publici  juris.  The  property  in  the  river  is  in 
the  owner  of  the  soil  through  which  it  flows,  subject  to  the 
public  easement.  A  private  river  is  the  property  of  the  owner 
of  the  soil  without  any  such  easement 

This  classification  and  description  of  the  common  law  of  Eng- 
land has  been  adopted  in  this  country,  and  in  most  of  the  States 
of  the  American  Republic,  though  there  is  a  great  dissimilarity 
betwixt  the  rivers  of  Britain  and  America,  and  in  the  use  to 
which  they  are  applied.     In  South  Carolina  and  Pennsylvania 
this  distinction  has  been  recognized  and  acted  upon,  so  that  one 
principle  of  law  is  applied  to  the  Susquehanna,  and  another, 
altogether  different,  to  the  Hudson,  and  different  to  the  Susque- 
hanna in  the  different  States  through  which  it  flows.     In  pri- 
vate rivers  of  both  classes,  the  riparian  proprietor,  as  they  are 
called,  have  the  exclusive  right  of  fishing  or  the  several  fishery, 
and  alone  are  entitled  to  take  fish  from  any  part  of  the  stream 
within  their  territorial  limits.     This  property  in  the  fish  in  the 
river  is  derived  from  the  ownership  of  the  soil,  and  an  interest 
in  the  one  is  held  to  be  quite  as  sacred  as  an  interest  in  the 
other.     It  is  part  of  the  freehold  of  which  no  man  can  be  dis- 
seized "  but  by  the  lawful  judgment  of  his  peers  or  by  due 
process  of  law."     While  every  riparian  proprietor  has  the  ex- 
clusive right  to  fish  in  that  part  of  the  river  included  in  his 
grant,  he  must  so  exercise  the  right  as  not  to  injure  the  other 
proprietors  above  or  below  him  on  the  stream,  either  by  pre- 
venting the  passage  of  the  fish,  or  by  such  a  mode  of  catching 
as  will  lead  to  their  destruction  or  injury.     Hence  the  necessity 
of  legislation  to  secure  this  object     In  tidal  or  navigable  rivers, 
all  the  Queen's  subjects  have  the  common  right  to  fish. 
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Previous  to  the  union  of   Canada,  Nova  Scotia  and  New        ^^^ 
Brunswick,  the  legislatures  of  the  different  Provinces  enacted    Steadman 
laws  for  the  protection  and  regulation  of  the  fisheries.     The  ^* 

public  interests  demand  that  so  valuable  an  industry  should  be 
fostered  and  protected,  and  such  legislation  was  necessary  in 
the  interest  of  the  owners  of  the  fishery.  To  attain  this  end 
each  separate  legislature  most  sciupulously  abstained  from  any 
interference  with  the  right  of  property  of  the  riparian  pro- 
prietors in  the  fish.  Though  they  were  each  omnipotent  with- 
in their  own  limits,  in  no  one  instance  that  I  can  discover  did 
they  attempt  to  deal  or  interfere  with  the  right  of  the  riparian 
proprietor,  simply  providing  for  the  protection  and  growth  of 
the  fish. 

At  the  time  "The  British  North  America  Act,  18G7,"  passed, 
there  were  laws  in  force  in  the  three  confederated  Provinces, 
for  the  regulation  and  protection  of  the  fisheries,  in  each  of 
which  the  authority  to  grant  any  right  of  fishing  was  confined 
to  the  ungranted  portions  of  the  respective  Provinces.  In  this 
state  of  things  the  union  was  agreed  to  and  ratified  by  n  Parlia- 
mentary declaration  of  its  terms,  and  of  the  constitution  of  the 
legislative  authority  in  the  Dominion,  which  defined  the  powera 
of  the  Parliament  and  the  Legislatures  of  the  respective  Pro- 
vinces. All  the  powers  possessed  by  the  Legislature  of  New 
Brunswick  still  exist  as  potential  as  ever,  but  they  are  dis- 
tributed between  the  Parliament  and  Local  Legislature  and  are 
exercised  in  each  according  to  the  limitations  of  the  constitu- 
tional Act. 

The  Legislatures  of  the  different  Provinces  were  empowered 
to  make  laws  exclusively  upon  the  classes  of  subjects  enume- 
rated in  the  16th  paragraph  of  the  92nd  section  of  the  Act, 
amongst  which  was  "Property  and  civil  rights  in  the  Province." 

The  Parliament  of  Canada  was  empowered  to  legislate  ex- 
clusively upon  the  classes  of  subjects  enumerated  in  the  29th 
paragraph  of  section  91,  among  which  was  "  Sea  Coast  and  In- 
land Fisheries."  It  was  also  declared  that  the  Parliament 
should  have  power  to  enact  laws  in  relation  to  "  all  matters 
not  cominof  within  the  classes  of  subjects  assigned  Qxclusively 
to  the  Local  Legislatures,"  and  to  prevent  any  interference  by 
the  Local  Legislatures  with  the  exclusive  legislative  authority 
75 
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of  the  Parliament  in  regard  to  the  classes  of  subjects  exclaai?e- 
ly  assigned  to  the  Parliament,  and  to  avoid  all  misapprehension 
and  conflict,  it  was  declared  that  none  of  the  classes  of  subjects 
enumerated  in  the  Olst  section  should  come  within  '*  the  class 
of  matters  of  a  local  or  private  nature  comprised  in  the  enume- 
ration of  the  classes  of  subjects  assigned  exclusively  to  the 
Local  Legislatures,  and  specially  stated  in  the  last  paragraph 
of  the  92nd  section."  Now  what  is  the  meaning  of  the  words 
"  Sea  Coast  and  Inland  Fisheries  "  in  the  91st  section  1  By  the 
employment  of  this  language  what  power  of  legislation  is  con- 
ferred on  the  Parliament  ?  Looking  at  the  objects  sought  to 
be  attained  by  the  union  of  the  Provinces,  and  the  state  of 
legislation  in  the  diiFerent  Provinces  at  the  time  of  the  union, 
I  think  it  must  be  inferred  that  the  intention  was  to  confer 
upon  the  Parliament  the  same  power  that  the  Legislatures  of 
the  different  Provinces  had  been  accustomed  to  exercise ;  that 
is  the  power  to  provide  for  the  regulation  and  protection  of  the 
fisheries. 

Maxwell  on  the  construction  of  Statutes  (p.  18)  says:  "The 
true  meaning  is  to  be  found  by  considering  the  cause  and 
necessity  of  making  the  act,  by  comparing  one  part  with  an- 
other, and  sometimes  by  foreign  circumstances.  In  other  nnxAs, 
any  grounds  which  justify  or  require  a  departure  from  tie 
literal  and  obvious  meaning  and  construction  of  the  words, 
phrases  and  sentences,  are  to  be  sought  in  the  context,  read, 
when  necessary,  by  the  light  which  the  history  of  the  enact- 
ment may  throw  upon  it."  And  again,  "  Before  adopting  any 
proposed  construction  of  a  passage  susceptible  of  more  than  one 
meaning  it  is  necessary  to  consider  the  effect  or  consequences 
which  would  result  from  it  for  they  very  often  point  out  the 
geneml  meaning  of  the  words,"  and  "  words  are  to  be  restricted 
to  the  fitness  of  the  matter." 

"As  regards  the  history  or  exteiiial  circumstances  connected 
with  the  enactment,  the  general  rule  which  is  applicable  to  the 
construction  of  all  other  documents  is  equally  applicable  to 
Statutes,  that  the  interpreter  should  so  far  put  himself  in  the 
position  of  those  whose  words  he  is  interpreting  as  to  be  able 
to  see  what  those  words  relate  to.  Extrinsic  evidence  of  the 
circumstances  or  surrounding  facts  under  which  a  will  or  con' 
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tract  y^B&  made,  so  far  as  they  throw  light  on  the  matter  to 
which  the  document  relates,  and  of  the  condition  and  position 
of  the  persons  who  made  it,  or  are  mentioned  in  it,  is  always 
admitted  as  indispensable  for  the  purpose  not  only  of  ideatify- 
ing  such  person  and  thing,  but  also  of  explaining  the  language 
where  it  is  partially  ambiguous  or  susceptible  of  various  mean- 
ings, or  shades  of  meaning,  or  of  applying  it  sensibly  to  the 
drcumstanccs  to  which  it  relates/'  And  again,  "  The  interpre- 
ter must,  in  (Mtler  to  understand  the  subject  matter  and  the 
scope  and  object  of  the  enactment,  call  to  his  aid  all  those  ex- 
ternal and  historical  facts  which  are  necessary  for  the  purpose. 
*  *  ♦  The  circumstances  referred  to  do  not  justify  a  de- 
parture from  any  meaning  of  the  language  of  the  Act  Their 
fanetion  is  limited  to  suggesting  a  key  to  the  true  sense  when 
the  words  are  fairly  open  to  more  than  one." 

"The  intention  must  be  such  as  the  Le^ipslature  has  used  fit 
words  to  express.  Again  it  must  not  be  collected  from  a  par- 
ticular expression,  but  from  a  general  view  of  the  whole  act. 
When  it  is  subject  to  a  two-fold  construction  the  rule  is  to 
adopt  such  an  interpretation  tit  res  majia  valeat  quam  pereaV 

If  it  had  been  the  intention  to  confer  any  greater  power — 
that  is  authority  to  interfere  with  private  rights  and  property 
—it  would  have  been  so  enacted  in  express  terms.  It  is  a 
principle  of  construction  that  such  rights  must  not  be  taken 
away  except  by  express  words  or  necessary  intendment. 

This  is  a  construction  consistent  with  the  whole  spirit  and 
object  of  the  Act,  and  will  give  to  each  of  the  powers  of  legis- 
lation its  full  scope,  and  limit  each  to  the  authority  contem- 
plated by  the  Act.  If  the  authority  to  legislate  upon  "  Sea 
Coast  and  Inland  Fisheries"  empowered  the  Parliament  to 
interfere  with  private  rights,  and  deal  with  the  property  in  the 
fish,  upon  the  same  principle,  by  the  authority  to  legislate  upon 
"Navigation  and  Shipping,"  it  would  be  enabled  to  the  same 
extent  to  deal  with  the  property  in  the  ships  of  ship-owners. 
The  right  in  the  ship  is  no  higher  or  more  sacred  to  the  ship- 
owner than  the  right  in  the  fish  to  the  riparian  proprietor. 

In  conferring  upon  the  Local  Legislatures  the  power  to  le^s- 
late  upon  property  and  civil  rights,  I  am  of  opinion  it  was  the 
intention  that  t^is  power  should  only  be  trenched  upon  to  the 
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^S79  extent  required  to  enable  Parliament  to  exercise  the  authority 
Steadman  to  legislate  upon  the  different  subjects  assigned  to  it,  and  the 
Parliament,  in  legislating  upon  the  subjects  ^iihin  its  compe- 
tency, can  only  so  far  interfere  with  property  and  civil  rights 
as  is  necessary  to  work  out  the  legislation  upon  the  particular 
subjects  specially  delegated  to  it.  The  authority  to  deal  with 
the  fish,  the  property  of  individuals,  and  to  appropriate  that 
property,  is  not  necessary  to  the  working  out  of  the  powers  re- 
lating to  "  Sea  Coast  and  Inland  Fisheries."  Any  other  con- 
struction brings  the  two  classes  into  conflict.  On  the  other 
hand  by  construing  "  Sea  Coast  and  Inland  Fisheries "  as  an 
authority  for  Parliament  to  legislate  for  the  protection  and 
i-egulation  of  the  fisheries,  thci'e  is  no  interference  with  the 
rights  of  property,  and  each  class  preserves  its  power  of  legis- 
lation in  its  integrity — there  is  no  conflict  This  construction 
of  the  Act  enables  both  classes  to  run  together  and  is  consist- 
ent with  common  sense,  and  no  Act  of  Parliament  should  be 
construed  contrary  to  common  sense. 

Having  regard  to  the  state  of  the  law  at  the  time  of  the  pass- 
ing of  "  The  British  North  America  Act,  1807,"  and  consider- 
ing the  different  clauses  and  provisions  of  the  Act,  and  apply- 
ing the  rules  for  the  construction  of  Statutes  laid  down  by 
Dwarris,  Maxwell  and  other  writers,  I  think  the  intention  of 
the  Parliament,  as  expressed  in  the  language  of  the  Act,  is 
clear  enough,  that  not  only  does  it  appear  from  a  consideration 
of  the  history  and  external  circumstances  connected  with  the 
Act  what  was  the  intention  of  the  Legislature,  but  that  inten- 
tion can  be  clearly  gathered  from  the  Act  itself,  and  tho  words 
and  expressions  employed  by  comparing  the  different  clauses 
with  each  other,  and  also  \iy  considering  tho  whole  Act. 

I  will  now  turn  to  the  Act  of  Parliament  of  Canada,  31  Vic. 
c.  GO :  '*  For  the  regulation  of  fishing  and  protection  of  the 
fisheries."  The  very  title  shows  that  regulation  and  protection 
was  all  that  was  contemplated  by  its  enactment  This  Act  was 
passed  shortly  after  the  union,  and  it  repealed  all  the  laws  in 
force  in  the  different  Provinces,  and  substantially  re-enacted 
their  provisions  providing  new  machinery  to  work  it,  to  harmo- 
nize with  tho  new  system  established  after  the  union.  If  the 
jneaning  of  this  Act  was  doubtful,  I  think  we  might  look  at 
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the  diflferent  acts  repealed  to  assist  in  its  construction.  This  is 
a  mode  often  adopted.  Potter  in  his  edition  of  Dwarris,  p.  192, 
says :  "  It  certainly  appears  strange/  said  Williams,  J.,  in  a  late 
case,  *  that  when  an  Act  of  Parliament  is  per  8e  abolished  it 
.should  virtually  have  effect  through  another  Act.'  But  in  that 
case  the  former  Act  was  substantially  re-enacted,  as  was  the  Act 
under  consideration.  It  does,  indeed,  seem  to  be  the  prevailing 
doctrine,  and  it  is  more  rational  in  itself  than  consistent  with 
coeval  maxims,  that  when  a  Statute  refers  to  another  which  is 
repealed  the  words  of  the  former  must  still  be  construed  as  if 
introduced  into  the  latter,  *  ♦  ♦  Jq  Bussey  v.  Storif 
Parke,  J.,  says : — "  This  Act  of  Parliament  repeals  33  Geo.  3rd, 
and  41  Geo.  3rd,  the  provisions  of  which  are  only  so  far  mater- 
ial as  they  may  aid  in  the  construction  of  the  enactment  of  the 
existing  statutes.' " 

The  object  was  to  provide  a  uniform  system  for  all  Canada, 
and  virtually  the  very  system  in  operation  in  the  different 
Provinces  at  the  time  the  Act  passetl.  The  power  of  leasing  is 
in  the  second  section  which  does  not  differ  essentially  from  the 
first  section  of  the  Act  of  the  Legislature  of  Canada,  23  Vic.  c. 
62.  The  Minister  of  Marine  and  Fisheries  is  empowered  to 
grant  leases  and  licenses  where  the  exclusive  right  of  fishing 
does  not  already  exist  by  law.  The  fii-st  section  of  the  23  Vic. 
c  11,  of  Canada,  authorizes  the  Governor  in  Coimcil  to  grant 
special  leases  or  licenses  in  lands  belonging  to  the  Crown  for  a 
limited  term,  and  there  was  a  like  limitation  upon  the  right  to 
grant  leases  in  Nova  Scotia  and  New  Brunswick.  The  Parlia- 
ment appears  in  the  language  employed  to  appreciate  their 
coastitutional  position  and  authority,  and  to  have  conceived 
their  legislation  so  as  not  to  interfere  with  the  rights  of  property. 
The  Act  authorizes  the  issuing  of  fishery  licenses  only  where 
the  exclusive  right  of  fisheiy  does  not  already  exist.  This  is 
substantially  what  the  old  law  did.  Wherever  the  right  to  the 
fish  had  been  acquired  by  an  individual  there  was  no  authority 
to  lease.  When  the  stream  was  in  the  Crown  the  license  could 
issue.  Now,  with  few  exceptions  in  this  Province,  the  land 
through  which  the  fresh  water  streams  flow  has  been  granted, 
and  the  proprietors  own  the  exclusive  right  to  fish,  so  that  the 
Act  exempts  thejn  from  its  operation.     With  thp  exception  of 
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the  Indian  lands,  and  any  lands  reserved  for  military  purposes, 
the  ungranted  lands  in  the  Province  are  in  the  Crown  for  the 
benefit  of  the  people  of  New  Brunswick,  and  the  exclusive 
right  of  fishery  is  an  incident  to  the  property  in  the  soil 

In  view  of  the  whole  case  I  am  of  opinion  that  neither  Act 
authorizes  the  issuing  of  a  license  to  fish  in  the  fresh  water 
rivers  of  this  Province.  It  was  urged,  not  very  strenuously, 
that  as  rivera  were  mentioned  in  the  third  schedule  of  **  The 
British  North  America  Act "  as  the  property  of  Canada,  that 
would  give  the  right.  The  108th  section  enacts  "that  the 
public  works  and  property  of  each  Province  enumerated  in  the 
third  schedule  of  the  Act,  shall  be  the  property  of  Canada." 
It  is  only  the  property  of  each  Province,  and  this  could  only 
mean  the  user  of  the  rivers  for  the  purpose  of  navigation,  and 
not  the  property  in  the  fish,  which  was  generally  owned  by 
private  individuals.  It  is  the  public  property  of  each  Province, 
not  the  property  of  individuals  therein  which  is  given  to 
Canada.  By  reference  to  the  first  proposition  for  union  agreed 
to  at  Quelle,  there  will  be  found  "  River  and  Ijake  Improve- 
ments." It  has  been  made  plural  by  some  inadvertence  in 
copying.  Its  object  is  obvious  enough.  While  Canada  as- 
sumed the  debts  of  the  dififerent  Provinces  she  received  in 
return  the  various  public  works  that  had  been  constructed  in 
incurring  that  debt.  The  river  St.  Lai^rence  or  the  St  John 
would  be  rather  an  extraordinary  thing  to  call  a  public  work, 
whilst  the  improvements  on  the  St.  John,  the  St  Lawrence,  as 
well  as  on  the  lakes,  are  really  public  works,  and  have  been 
constructed  with  money  that  created  the  debt.  Canada  as- 
sumes the  debt  and  received  in  return  the  public  works  and 
property  that  it  has  constructed. 

I  have  therefore  arrived  at  the  following  conclusions  :•— That 
it  was  not  the  intention  of  "  The  British  North  America  Act, 
1867  '*  to  give  to  the  Parliament  of  Canada  any  greater  power 
than  had  been  previously  exercised  by  the  separate  legislatures 
of  the  Provinces ;  that  is  the  general  power  for  the  regulation 
and  protection  of  the  fisheries;  that  the  Act  of  the  Parlia- 
ment  of  Canada,  31  Vic.  c.  CO,  recognizes  that  view,  and, 
while  it  provides  for  the  regulation  and  protection  of  the 
fisheries,    it  does    not    interfen?    ^ith    private    rights,   pnly 
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aathorizing  the  granting  of  leases  in  fresh  water  rivers,  where 
such  rights  have  not  already  accrued ;  that  any  lease  granted 
by  the  Minister  of  Marine  and  Fisheries,  to  fish  in  fresh  water 
rivers,  which  are  not  the  property  of  the  Dominion,  or  in  which 
the  soil  is  not  in  the  Dominion,  is  illegal ;  that  where  the  ex- 
clusive right  to  fish  has  been  acquired  by  grant  of  the  land 
through  which  such  river  flows,  there  is  no  authority  given  by 
the  Canadian  Act  to  grant  a  right  to  fish,  and  also  that  the  un- 
granted  land  being  in  the  crown  for .  the  benefit  of  the  people 
of  New  Brunswick,  the  exclusive  right  to  fish  follows  as  an  in- 
cident, and  in  such  case  is  in  the  crown  as  trustee  for  the  people 
of  the  Province,  and  a  license  to  fish  in  such  stream  is  illegal; 
that  the  bed  of  the  South  West  Branch  of  the  Miramichi  River 
in  that  part  where  the  plaintiff  was  fishing  or  attempting  to 
fish,  is  in  the  Nova  Scotia  and  New  Brunswick  Land  Com- 
pany ;  that  the  exception  of  the  bed  and  waters  of  the  South 
West  Miramichi,  and  of  the  bed  and  waters  of  all  the  rivers 
and  streams«of  water  which  empty  themselves  either  into  the 
River  Saint  John  or  the  Nashwaak  in  the  grant  to  the  Nova 
Scotia  and  New   Brunswick  Land  Company,  applies  to  and 
includes  only  such  portions  of  each  of  the  said  rivers  and 
streams  as  pass  through  any  of  the  lands  previously  granted  to 
individuals  so  far  as  they  are  granted ;  that  even  assuming  the 
bed  of  the  River  Miramichi  was  not  in  the  Nova  Scotia  and 
New  Brunswick  Land  Company  it  would  not  affect  their  right 
to  the   fishery ;   that  the  Nova  Scotia  and  New  Brunswick 
Land  Company  being  the  grantees  of  the  land  through  which 
the  South  West  Miramichi  flows  arc  the  riparian  proprietors 
and  as   such   entitled   to   the   waters   and   all  the  incidents 
thereto,  of  which  the  fishery  is  one,  as  the  right  to  the  waters 
and  its  incidents  does  not  depend  upon  and  is  not  affected  by 
the  ownei*ship  of  the  bed  of  the  river  but  of  the  ripa,  the 
hank;   that  the  defendant,  Christian  A.  Robertson,  was  not 
the  owner  of  the  land  through  which  the  South  West  Mira- 
michi  flows   in   that   part  of   the  river  where   the   plaintifl^ 
was  fishing  or  attempting  to  fish ;  that  the  defendant,  Christian 
A.  Robertson,  was  not  in  the  occupation  or  possession  of  that 
part  or  portion  of  the  South  West  Miramichi  River  in  which 
the  plaintifi*  was  fishing  or  attempting  to  fish ;  if  the  bed  of 
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1S79         the  South  West  Miramichi  and  of  the  Miramichi  River  were  in 
Steadman    the  crown   and  drew  to  them  as  incidents  the  right  to  the 
V.  fishery,  such  right  would  accrue  to  the  crown  for  the  benefit 

Robertson,   ^f  ^j^^  people  of  the  Province  exclusively. 

Weldon,  J.     I  have  had  the  opportunity  of  reading  the  able 
judgment  of  my  brother  Fisher,  and  I  entirely  agree  with  him. 
Wetmore,  J.    I  concur. 

Duff,  J.  I  have  not  been  able  to  consider  this  matter  as 
fully  as  I  would  desire  to  do.  I  am  not  able  to  concur,  but  I 
do  not  wish  to  be  considered  as  dissenting.  I  therefore  take 
no  part. 

Ride  discharged. 


1879 


Ajtril. 


-  £x  Parte  ABELL  and  others. 

Police  Magistrate  of  Portland — Convictimi  before — Cannot  be 

reviewed  by  certiorari — Party  impugning  decision  must 

proceed  under  11  Vic,  c.  12,  (Acts  N,  B.),  and  S3  Vic, 

c.  33y  (A,  C.) — Assault  by  husband  on  his  wife — 

Wife  competent  witness, 

Whero  thorc  is  a  proper  information,  npon  oath,  before  the  Police  Magistrate 
of  tlie  Town  of  Poilland,  charging  an  offence  within  his  jurisdiction,  the  partj 
Jesiring  to  impugn  the  correctness  of  the  Magistrate's  decision  must  proceed 
under  11  Vic.  c.  12.,  s.  37,  (Acts  of  New  Brunswick),  and  33  Vic.  c.  33,  (Acts 
of  Canada),  the  remedy  by  certiorari  being  taken  away. 

An  assault  is  none  the  less  a  breach  of  the  peace  because  it  is  committed  by  the 
huslmud  upon  the  person  of  his  own  wife,  and  the  wife  is  a  competent  penon 
to  make  the  complaint. 

QucFrft  Whether  a  party  applying  for  a  certi<frari  should  not  produce  a  copy  of 
the  proceedings  before  the  Justice,  or  account  for  his  not  doing  so. 

April  8,  1879.  Ken\  Q.  C,  moved  for*  a  rule  nisi  for  a 
'  certioi*aH  to  remove  a  conviction  of  the  applicants,  Abell  and 
others,  by  the  Police  Magistrate  of  the  Town  of  Portland.  The 
application  was  made  on  the  affidavits  of  D.  S.  Kerr  and  Alfred 
H.  Abell.  A  full  copy  of  the  proceedings  before  the  Magistrate 
was  not  produced,  but  those  parts  of  the  proceedings  which  the 
counsel  thought  material  were  set  out  in  the  affidavits,  and 
parts  of  the  Police  Magistrate's  judgment  as  printed  in  the 
Telegraph  newspaper  were  attached  to  the  affidavits. 

The  application  was  made  on  the  ground,  among  others  to 
which  it  is  not  necessary  to  refer,  that  there  was  in  fact  no 
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information  against  the  defendants,  because  Alberta  Abell,  the        1S79 
complainant,  was  the  wife  of  one  of  them,  and  her  oath  under     £1;  Paru 
such  circumstances  could  not  be  taken.  Abell. 

Cur,  adv.  vvli. 

The  following  judgments  were  now  delivered : 

Weldon,  J.  Application  was  made  by  Mr.  Kerr,  Q.  C,  for 
a  rule  nisi  for  a  certioraH  to  remove  the  conviction  had  before 
the  Police  Magistrate  of  the  Town  of  Portland  against  Alfred 
H.  Abell  and  some  other  persons  for  an  assault. 

The  information,  made  January,  1879,  it  appears,  was  regular 
in  form  and  was  "  for  assaulting  the  prosecutrix.  Alberta  L. 
Abell,  dragging  her  from  a  sleigh  and  ill-treating  and  abusing 
her."  The  information  showed  a  matter  on  the  face  of  it  which 
was  under  his  jurisdiction. 

By  the  provision  of  the  Portland  Police  Act,  3  L.  &  P. 
Statutes,  11  Vic,  c.  12,  s.  36,  it  is  enacted :  **  No  information, 
conviction  or  other  proceeding  before  or  by  any  such  Police 
Magistrate,  shall  be  quashed  or  set  aside  or  adjudged  void  or 
insufficient  for  want  of  form,  or  be  removed  by  certiorari  into 
Her  Majesty  3  Supreme  Court  or  any  other  court  of  this 
Province." 

The  37th  section  directs  how  an  appeal  from  the  decision  of 
the  Police  Magistrate  may  be  made  by  the  party  aggrieved  to 
the  Supreme  Court  en  ban^c  or  to  any  Judge  thereof.  This 
course  has  not  been  followed. 

These  sections  of  the  Act  are  confirmed  and  made  perpetual 
by  the  Dominion  Statute,  33  Vic,  c.  33. 

Although  the  Statute  takes  away  the  right  to  a  certiorai^, 
it  will  not  apply  to  a  case  where  the  Police  Magistrate  acted 
wholly  without  jurisdiction,  and  there  is  no  other  mode  con- 
stituted by  the  Act  for  an  appeal.  But  the  information  before 
the  Police  Magistrate  13th  January,  1879,  shows  a  matter 
within  his  jurisdiction,  and  he  had  jurisdiction  over  the  matter 
there  charged,  if  the  offence  be  tried  in  fact.  The  Magistrate's 
jurisdiction  cannot  depend  upon  the  truth  or  falsehood  of  the 
facts,  or  upon  the  evidence  being  sufficient  or  insufficient  to 
establish  the  corpus  delicti  brought  under  investigation.  The 
question  of  jurisdiction  does  not  depend  upon  the  truth  or 
76 
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_    ^879         falsehood  of  the  charge,  but  upon  its  nature  ;  it  is  determinable 
Ex  Parte,     upon  the  Commencement,  not  at  the  conclusion  of  the  inquin': 
Abell.      jj^^  V  Bolton ;'  Reg.  v.  Boxo^ 

As  it  is  not  made  to  appear  that  the  Police  Magistrate 
acted  wholly  without  jurisdiction,  I  am  of  opinion  the  rule 
should  be  refused. 

Fisher,  J.     I  agi-ee  with  iny  brother  Weldon. 

Wetmore,  J.  This  is  an  application  for  a  ceHiorari  to  quash 
a  conviction  had  before  the  Police  Magistrate  for  the  now  Town 
of  Portland,  in  the  City  and  County  of  St.  John,  for  an  assault 

By  s.  36  of  11  Vic.  c.  12,  among  other  matters,  it  is  enacted 
that  no  information,  conviction  or  other  proceeding  before  or 
by  the  Police  Magistrate  shall  be  removed  by  ceHi<MXLn  into 
Her  Majesty's  Supreme  Court  or  any  other  court  of  this 
Province. 

Section  37,  in  every  case  of  summary  order  or  convic- 
tion before  the  Police  Magistrate  in  which  the  sum  to  be 
paid  shall  be  two  pounds  or  upwards  (which  the  present  one  is) 
provides  a  remedy  for  any  person  who  shall  think  himself 
aggrieved,  namely,  an  appeal  to  the  Supreme  Court  en  banc  or 
to  any  Judge  thereof,  provided  that  such  person  at  the  time  d 
the  order  or  conviction,  or  within  forty-eight  hours  thereafter, 
shall  enter  into  a  bond  to  the  Commissioners  hereinafter  named 
in  the  sum  of  £10  with  two  sufficient  sureties  conditioned  to 
try  such  appeal  and  to  abide  the  further  judgment  of  the  said 
Supreme  Court  or  of  a  Judge  thereof  and  to  pay  such  costs 
^  shall  be  by  such  last  mentioned  Court  or  Judge  awarded, 
And  it  shall  be  the  duty  of  the  said  Police  Magistrate,  upon 
being  served  with  an  order  of  the  said  Supreme  Court  cr  of  a 
Judge  thereof,  to  transmit  to  such  Court  or  to  such  Judge  the 
original  depositions  taken  by  him  on  the  said  trial  and  convic- 
tion in  the  same  state  in  which  they  -were  taken  at  the  time 
without  alteration  or  addition. 

By  an  Act  of  the  Parliament  of  Canada,  33  Via  c.  33,  en- 
titled An  Act  to  continue  and  make  pei^nianent  certain  Ads  of 
the  Province  of  Neiv  Brunswick  relative  to  the  Police  Force  i» 
the  Parish  of  Portland  in  the  City  and  County  of  Saint 


<... 
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John,  8.  1,  a  number  of  the  sections  of  the  Act  11  Vic.  c.  12, 1^"^ 

among  them  sections  3G  and  37,  are  continued  and  made  per*     Ec  Paru 
petual  so  far  as  the  provisions  thereof  relate  to  matters  not      Abm.l. 
coming  within  the  classes  of  subjects  by  the  British  North 
America  Act,  1867,  assigned  exclusively  to  the  Legislatures  of 
the  Provinces  and  are  not  inconsistent  with  those  of  any  Act 
of  Parliament  of  Canada  now  in  force. 

As  the  sections  36  and  37  of  11  Vic.  c.  12,  appear  to  be  in 
force  the  person  thinking  himself  aggrieved  must  resort  to  the 
remedy  given  by  section  37  and  cannot  seek  that  of  certiorari 
which  Is  expressly  taken  away  by  section  36. 

But  apart  from  this^  view  of  the  case,  in  Lm^d  v.  Turnei"^ 
an  application  for  ceHiorari  was  made  upon  affidavits.  At 
page  14,  Ritchie,  C.  J.,  thought  the  proceedings  were  wrong  as 
he  thought  the  practice  had  been  to  have  the  return  from  the 
Justice,  but  as  a  rule  nm  had  been  granted  the  matter  was 
proceeded  with.  I  think  the  practice  has  been  as  suggested  by 
Chief  Justice  Ritchie,  and  I  think  it  a  very  wholesome  practice. 
The  party  should  produce  a  copy  of  the  proceedings  before  the 
Justice,  or  properly  account  for  his  not  doing  so  on  any  appli- 
cation for  a  ceHiorari.  In  the  present  case  wo  have  only  a 
statement  of  such  parts  of  the  evidence  as  were  supposed  to  be 
necessary  by  the  applicant  or  his  counsel  for  the  purpose  of  the 
application,  and  these  not  furnished  by  the  Police  Magistrate, 
and  such  parts  of  the  Police  Magistrate's  judgment  taken  from 
the  Telegraph  newspaper,  as  the  applicants  counsel  considered 
necessary  for  such  purpose.  Quite  apart  from  the  objection 
that  the  applicant  cannot  resort  to  the  remedy  by  certiorari, 
I  think  the  court  has  not  such  material  presented  for  its  con- 
sideration as  would  warrant  a  rule  nisi  for  certiorari.  The 
rule  niei  for  certiorari,  I  think,  should  be  refused. 

Duff,  J.  On  a  former  day  in  this  term,  Mr.  Kerr  moved  for 
a  certiorari  to  the  Police  Magistrate  of  the  Town  of  Portland, 
to  remove  the  conviction  in  t^is  matter  and  the  proceedings  on 
which  it  was  founded. 

The  motion  was  made  on  the  affidavits  of  D.  S.  Kerr  and 
Alfred  H.  Abell. 

»  2  Had.  J3, 
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3^879  In  Lord  v.  Turner,  Ritchie,  C.  J.  said  :  "  as  a  general  pro- 

Ex  Parte  position,  parties  should  apply  to  the  Justice  for  a  copy  of  the 
AxsLL.  proceedings  when  they  desire  to  obtain  a  certiorariJ*  No 
doubt  they  should.  The  Justice  is  required  to  furnish  a  copy 
of  the  proceedings  when  applied  to  and  paid  the  fee  which  the 
law  provides ;  and  inasmuch  as  such  a  copy  would  afford  the 
best  eridence  of  the  proceedings  before  the  Justice,  it  should  be 
attached  to  the  affidavit  on  which  the  motion  is  made.  When 
it  is  borne  in  mind  that,  in  most  cases,  the  granting  or  refusing 
of  a  rule  for  a  ceHiorari  is  largely  in  the  discretion  of  the 
Court,  the  expediency  of  producing  such  evidence  on  the 
motion  will  be  obvious.  But  I  do  not  understand  the  learned 
Chief  Justice  as  stating  that  the  practice  in  all  cases  absolutely 
required  the  production  of  a  copy  of  the  proceedings  before  the 
Justice,  as  a  sine  qwi  non  to  the  rule  being  granted. 

Referring  to  the  affidavit  used  on  this  motion,  I  find  annexed 
to  it  a  copy  of  the  information  and  charge,  upon  which  thd 
Police  Magistrate  proceeded  and  made  the  conviction  which  is 
complained  of.  It  was  taken  and  sworn  before  the  Magistrate 
on  13th  January,  1879,  and  is  as  follows  : 

''  The  information  and  complaint  of  Alberta  L.  Abell,  of  the 
Town  of  Portland,  taken  the  13th  day  of  January,  in  the  year 
of  Our  Lord,  1879,  before  the  undei^igned,  one  of  Her  Majesty *s 
Justices  of  the  Peace  in  and  for  the  County  of  Saint  John,  who 
saith  that,  at  the  Town  of  Portland  on  the  thirteenth  day  of 
January,  instant,  Alfred  H.  Abell,  John  H.  McKean,  James 
Sherwood,  George  Morrell  and  Jesse  Myers  did  assault  this  com- 
plainant, dragging  her  from  a  sleigh  and  otherwise  ill-treating 
and  abusing  her,"  &c. 

This  is  a  distinct  charge,  on  oath  and  in  proper  form,  of  an 
indictable  offence  against  the  Queen's  peace — of  an  assault 
having  been  committed  upon  the  person  of  one  Alberta  L.  Abell. 
And  it  was  the  duty  of  the  Magistrate,  under  the  oath  which 
he  took  when  he  was  put  into  the  commission  of  the  peace,  to 
inquire  into  the  truth  of  it.  A  charge  of  an  assault  involves  a 
breach  of  the  peace ;  and,  if  it  be  proved,  it  is  none  the  less  a 
breach  of  the  peace  because  it  was  committed  by  the  defendant 
upon  the  pei'son  of  his  own  wife. 
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Mr.  Kerr  contended,  however,  that  there  was,  in  fact,  no  in-  ^879 
formation  against  the  defendant,  because  Alberta  Abell  was  Ex  Parte 
the  wife  of  one  of  them ;  and  her  oath,  under  such  circum-  Abeli. 
stances  could  not  be  taken.  I  thought  that  the  law  on  that 
subject  had  been  too  clearly  settled  to  be  called  in  question  at 
the  present  day.  Even  bad  Alfred  Abell  been  the  only  person 
charged,  Mrs.  Abell's  oath  on  a  charge  of  an  offence  against  her 
person  would  have  been  sufficient.  In  3rd  Russell  on  C'rimes, 
633,  the  law  on  the  subject  is  thus  laid  down :  "  The  wife  is 
admitted  as  a  witness  against  her  husband,  ex  necessitate,  in  a 
prosecution  of  him  for  offence  against  her  person.  1  Hale  s  P. 
C.  301 ;  2  Hawk.  P.  C.  c.  4C,  s.  77;  Bull.  N.  P.  287;  Rex  v. 
Sergeant /  Regina  v.  Jdlyman*  On  an  indictment  against  a 
man  for  beating  his  wife,  she  was  held  a  competent  witness. 
And  the  wife  is  always  permitted  to  swear  the  peace  against 
her  husband.  ♦  *  *  And  her  affidavit  has  been  permitted 
to  be  read  on  an  application  to  the  Court  of  King's  Bench  for 
an  information  against  her  husband  for  an  attempt  to  take  her 
away  by  force  after  articles  of  separation.  And  finally  Russell 
says :  "  It  is  settled  that  in  all  cases  of  personal  injury  com- 
mitted by  the  husband  and  wife  against  each  other,  the  injured 
party  is  an  admissible  witness  against  the  other."  And  in 
Wakefield's  case,  Hullock,  B.,  said  :  "  I  take  it,  it  is  quite  clear 
now,  that  a  wife  is  a  competent  witness  against  her  husband  in 
respect  of  any  charge  which  affects  her  liberty  or  person." 

There  was  therefore  a  proper  information,  upon  oath,  before 
the  Police  Magistrate,  charging  the  defendants  with  an  offence 
clearly  within  his  jurisdiction,  and  the  truth  of  which  it  was 
his  duty  to  inquire  into.  If  it  is  desired  to  impugn  the  correct- 
ness of  his  decision  upon  it  the  defendant  must  proceed  under 
the  Provincial  Act,  11  Vic,  c.  12,  s.  37  and  33  Vic,  c  83  of  the 
Statutes  of  Canada.  The  writ  of  certioraH  in  such  a  case  is 
expressly  taken  away.  And  for  these  reasons  I  concur  with 
Diy  learned  brethren  in  saying  that  this  rule  must  be  refused. 

Rv2e  refused, 

*  Ry.  &  M.  354.  «  8  C.  &  P.  604. 
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1S79  _  CONNOLLY  v\  SHIVES  et  al.,  Exors.  of  William  Shives. 
Aprii  Deceased. 

'  Master  and  servant — Injury  to  servant — Where  the  moMer 
dieSy  luJiether  cause  of  oAAion  survives — Terras  of  service, 

A  declaration  against  executors  of  S.  alleged  that  plaintiff  entered  into  the 
Bervioe  of  teetotor  as  a  workman  in  his  mill  upon  the  tenns  and  cooditaoni 
anionmt  others  that  he  (S.)  should  take  proper  means  and  precautions  to  pie- 
vent  damage  happening  to  him,  and  not  to  expose  him  to  unreasonable  and 
unnecessary  risk  or  danger ;  that  while  plaintiff  was  in  suoh  employ  upon  nid 
terms  ho  was  employed  by  S.  to  work  in  said  mill  in  a  place  where  it  was  danger- 
ous &c.,  after  dark,  which  was  unknown  to  plaintiff,  and  in  consequence  tlieit- 
of  was  struck  by  a  piooe  of  timber  and  his  les  broken,  &o.  It  being  objeotod 
on  demurrer  that  this  being  an  action  of  tort  cud  not  survive  against  the  rep^^ 
sentatives  of  deceased, 

Htldt  by  Wetmoae  and  Duff,  JJ.,  (Weldon,  J.,  dissenting),  that  as  the 
declanition  alleged  in  terms  a  contract  and  breach  of  it,  it  showed  a  cause  of 
action  which  survived  against  the  defendants. 

Declaration : 

"  John  B.  Connolly  by  Pugsley  Crawford  &  Pugsley,  IiIe  attorneys 
sues  Alexander  Shives  smd  William  Shives  Fisher,  executors  of  the 
last  will  and  testament  of  William  Shives,  deceased,  for  that  before 
and  until  and  at  the  timo  of  the  plaintiff's  entering  into  the  serviff 
of  the  Siiicl  William  Shives  as  hereinafter  mentioned,  the  said  Willuiin 
Shives  was  possessed  of  a  mill  situate  in  the  Town  of  Portland,  in  the 
City  and  County  of  Saint  John,  and  mill  machinery  therein ;  and  the 
plaintiff  entered  into  the  service  of  the  said  William  Shives  in  his 
lifetime  as  a  workman  in  the  said  mill  u|)on  the  terms  and  conditions 
amongst  others  that  the  said  William  Shives  should  take  and  use  all 
due  reasonable  and  proper  means  and  precautions  in-order  to  prevent 
accident,  damage,  injury  or  unreasonable  and  unnecessary  risk  or 
danger  from  happening  or  occurring  to  the  plaintiff  in  the  performanoe 
of  his  duty  as  such  servant  of  the  said  William  Shives  and  althoitgh 
the  plaintiff  did  all  things  on  his  part  to  be  done  and  performed,  jet 
the  said  William  Shives  did  not  take  or  use  such  due  or  reasonable  or 
proper  means  or  precautions,  but  altogether  omitted  so  to  do,  contnur 
to  the  terms  of  the  said  service  \  and  by  i*oason  thereof,  the  plaintiff 
was  directed  and  employed  by  the  said  William  Shives  in  his  lifetime 
}is  such  his  servant  to  perform  work  in  his  said  mill  after  dark  and  in 
a  part  of  the  said  mill  where  it  was  dangerous  and  unsafe  to  work 
after  dark  in  its  then  state  and  which  could  easily  have  been  made 
safe  by  placing  a  proper  and  sufficient  fender  upon  a  saw  there,  and 
by  having  a  light  placed  there ;  and  which  without  such  proper  and 
sufficient  fender  and  light  exposed  the  plaintiff  to  damage,  injury  and 
unreasonable  and  unnecessary  risk  in  the  performance  of  such  duty  ss 


Digiti 


ized  by  Google 


EASTER  TERM.XLIL  VICT. 


607 


such  nervant,  and  which  tlio  said  William  Shives  then  well  knew  but 
of  which  the  plaintiff  was  wholly  ignorant,  and  in  consequence  thereof  ~ 
whilst  the  plaintiff  was  so  engaged  and  employed  in  the  said  mill  at 
the  place  aforesaid  after  dark,  the  said  plaintiff  was,  without  any  fault 
oi  his  own,  but  solely  by  i-eason  of  such  neglect  and  wrongful  conduct 
of  the  said  William  Shives  as  aforesaid  contraiy  to  the  terms  of  the 
said  service  as  aforesaid,  sti*uck  by  a  deal  or  stick  of  timber,  whereby 
the  plaintiff's  leg  was  broken,  and  he  was  otherwise  greatly  hurt, 
bruised  and  wounded  and  by  reason  thereof  he  has  from  thence  hither- 
to been  prevented  from  working  at  his  customary  business  and  em- 
ployment and  has  paid,  laid  out  and  expended  large  sums  of  money 
for  board,  medical  attendance  and  nursing ;  and  the  plaintiff  claims 
$1,500. 

To  this  declaration  the  defendants  demurred,  stating  the 
following  grounds  of  demurrer : 

That  the  alleged  cause  of  action  set  forth  in  the  declaration  will  not 
lie  against  the  defendants  as  executors ;  that  the  alleged  cause  of  action 
set  forth  in  the  declaration,  even  if  it  could  have  lain  against  the  said 
William  Shives  in  his  lifetime  does  not  survive  against  tlie  personal 
representatives  of  the  said  William  Shives. 

That  the  said  declaration  does  not  allege  any  agreement  between 
the  said  plaintiff  and  the  said  William  Shives  for  the  breach  of  Which 
the  action  is  brought 

That  the  declaration  discloses  no  cause  of  action  against  the  defen- 
dants. 

April  9th  and  10th.  S,  R  Thomson,  Q.  C,  in  support  of 
demurrer. 

The  rule  is  cu^io  personcUis  moritur  cum  persona  ;  but  this 
declaration  is  an  attempt  to  extend  Lord  Campbeirs  Act  to  a 
case  not  contemplated.  It  will  be  conceded  an  action  will  not 
survive  for  a  wrong ;  and  the  plaintiff  will  contend  this  de- 
claration is  in  contract.  It  must  be  taken  most  strongly 
against  the  pleader.  If  in  contract  it  is  framed  as  arising  out  of 
the  employment.  (Duff,  J.  Is  there  not  an  implied  contract 
arising  out  of  the  relation  ?)  No.  The  averment  is  only  of  an 
alleged  duty.  This  declaration  only  states  the  common  law 
terms  of  an  ordinary  contract  of  hiring.  K  they  made  a  solemn 
agreement  it  would  make  no  difference.    Morgan  v.  Ravey^  is 


1879 


Connolly 

V, 

Shives. 


M  H.  &  N.  265. 
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^^79  the  strongest  case  the  plaintiff  can  get,  and  I  can  find  no  case 
CoNNOLLT  against  an  executor  coming  near  this  except  Morgan  v.  Bavey. 
Tlie  doctrine  laid  down  there  is  not  law ;  on  appeal  it  was  pat 
on  the  contract  existing  between  an  inn  keeper  and  his  guest 
It  is  at  variance  with  Seymour  v.  Maddox}  Where  the  plea 
must  be  not  guilty,  it  cannot  lie  against  executors.  In  Boot- 
man  v.  Broion*  it  was  held  that  where  there  is  a  contract  the 
action  may  be  in  tort  or  asswmpait  (Duff,  J.  Could  not  the 
plaintiff  have  alleged  that  the  testator  undertook  and  promised  ? 
And  does  the  fact  of  his  declaring  in  some  other  way  deprive 
him  of  the  benefit  of  that  ?)  If  the  whole  paper  bears  the 
construction  of  an  action  on  the  case  it  must  be  so  taken. 
(Weldon,  J.  You  say  merely  putting  the  common  law  duty 
does  not  raise  a  contract.  Duff,  J.  Involved  in  the  contract, 
is  there  not  something  more — that  the  employer  will  keep  the 
mill  reasonably  safe  ?)  It  is  simply  a  duty  superadded :  it  is 
in  no  way  affected  by  the  contract.  The  plaintiff  cannot,  by 
changing  the  form  of  action,  make  the  executors  responsible  in 
the  one  action  when  they  would  not  be  in  the  other. 

See  Holmes  v.  Clark  f  Jtoberts  v.  Smith  ;^  Asaop  v.  Tate&^ 

In  Roberta  v.  Smith  the  action  was  in  case,  and  the  plaintiff's 
declaration  here  is  framed  on  that. 

There  is  no  case  where  an  action  like  this  has  been  main- 
tained against  executors. 

He  also  cited  RHeij  v.  Baxendale.^ 

W.  Pttgdey  contra.  I  say  all  the  incidents  of  the  contract 
of  hiring  are  imported  into  it,  and  the  duty  is  part  thereof.  But 
that  is  immaterial  so  far  as  this  declaitition  is  oonoemed,  for 
we  allege  it  as  part  of  the  contract  of  hiring.  The  particular 
breaches  alleged  will  not  make  the  action  tort,  because  the 
genei-al  breach  would  be  suflicient :  1  Chit.  PL,  (9th  Am.  Ed.) 
33a  and  336.  The  simple  breach  without  proof  of  the  special 
damages  would  entitle  plaintiff  to  recover. 

I  rely  upon  Moi*gan  v.  Ravey,  cited  by  my  learned  friend, 
to  support  the  proposition  that  if  we  had  only  alleged  the  hiring 

M6  Q.  B.  376.  "  3  Q.  B.  67. 

»  6  H.  &  N.  348.,  S.  C.  on  App.;  7  H.  &  N.  937.  *  2  H.  A  N.  213. 

•  7  H.  &  N.  768.  •  6  H  ft  N.  445. 
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the  action  would  have  been  in  contract  on  the  implied  under-        1879 
taking  of  the  master  not  to  expose  the  servant  to  unnecessary    conkolly 
risk.     I  concede  at  once  that  a  personal  action  of  tort  will  not  v 

survive.     But  here  the  injury  is  alleged  to  have  resulted  from      SHnn». 
the  deceased's  breach  of  contract. 

Applying  the  rule  referred  to  on  the  other  side  that  where 
the  plea  must  be,  not  guilty,  the  action  will  not  survive,  this 
declaration  is  good,  because  here  the  defendant  might  plead  a 
denial  of  the  hiring,  or  of  a  hiring  upon  the  terms  alleged. 
See  also  section  70  of  chapter  37  Cons.  Stat.  The  demurrer 
must  be  overruled. 

Cur.  adv.  wit 
The  following  judgments  were  now  delivered : 
Weldon,  J.  The  defendant  demurs  to  this  declaration,  that 
it  is  in  effect  a  declaration  in  tort  for  negligence  of  the  said 
William  Shives  in  his  life  time,  and  the  accident  which  occured 
to  the  plaintiff  was  from  the  negligence  and  omission  of  the 
said  William  Shives  not  having  a  light  in  the  said  mill  and  a 
proper  and  sufficient  fender  over  the  saw  in  the  said  mill,  and 
that  solely  by  i-eason  of  such  neglect  and  wrongful  conduct  of 
the  said  deceased  William  Shives,  contrary  to  the  terms  of  the 
said  service,  the  plaintiff  was  struck  by  a  stick  of  timber. 

The  plaintiff  contends  there  was  an  implied  contract  arising 
out  of  the  service  existing  between  the  plaintiff  and  the  de- 
ceased, that  his  negligence  by  omitting  to  place  a  light  and 
fender  over  the  saw,  caused  the  injury  to  the  plaintiff,  that  an 
action  lies  against  the  executors  for  this  negligence.  No 
authority  was  cited  by  the  plaintiff  to  show  such  an  action  had 
been  found  to  lie  against  the  executors  of  the  deceased  who  are 
charged  with  the  neglect  and  wrongful  conduct  of  the  testator 
in  omitting  to  have  such  sufficient  lights  in  his  mill  and  a 
fender  over  the  saw. 

Does  the  declaration  disclose  such  a  contract  between  the 
plaintiff  and  William  Shives  in  his  life  time  and  which  survives 
against  his  executors,  the  defendants  here,  under  the  implied 
contract  between  master  and  servant  to  work  in  the  mill  ?  The 
plaintiff  knew  the  mill  and  premises,  for  he  was  hired  to  work 
in  the  mill ;  it  is  a  hiring  to  work  in  the  mill  not  for  a  particu- 
lar occasion  as  working  at  night  in  the  mill  without  light.  The 
77 
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absence  of  the  mill  l)eing  lighted  would  be  as  well  known  to 
the  plaintiff  as  to  said  William  Shives  as  the  plaintiff  allies 
without  light  and  a  fender;  the  absence  of  lights  in  the  night 
time  would  be  as  well  known  to  the  plaintiff  as  to  the  said 
William  Shives. 

The  case  of  Priestly  v.  FowUtry  is  a  case  as  nearly  resembling 
this  as  I  can  find  as  to  the  obligations  aiising  from  the  relation- 
ship of  master  and  servant.  The  declaration  was  in  case  and 
the  cause  of  action  arose  out  of  the  duty  arising,  if  any,  under 
a  common  law  liability,  and  the  question  was  did  it  raise  such 
a  duty  as  was  alleged. 

Lord  Abinger  in  giving  judgment  on  a  motion  to  arrest  the 
judgment,  says,."  It  is  admitted  that  there  is  no  precedent  for 
the  present  action  by  a  servant  against  his  master.    We  are 
therefore  to  decide  the  question  upon  general  principles  and 
in  doing  so  we  are  to  look  at  the  consequences  of  a  decisi- 
on the  one  way  or  the  other.     If   the  master  be  liable  to 
the  servant  in  this  action,  the  principle  of  that  liability  will 
be  found  to   carry  us  to  an  alarming  extent.      He   who  is 
responsible  for  his  general  duty,  or  by   the  terms  of  his  con- 
tract, is   responsible   for  the   negligence   of   all    his   inferior 
agents.     If  the  owner  of  the  carriage  is  therefore  responsi- 
ble for  the  sufficiency  of  his  carriage  to  his  servant  he  is 
responsible  for  the  negligence  of  his  coach  maker,  or  his  har- 
ness'maker,  or  his  coachman."     (A  numlier  of  other  cases  are 
enumerated)  and  the  learned  judge  proceeds,   "  The  inconveni- 
ences, not  to  say  the  absurdity  of  these  consequences,  afford  a 
safficient  argument  against  the  application  of  this  principle  to 
the  present  case.     But  in  truth  the  mere  relation  of  the  master 
and  the  servant  never  can  imply  an  obligation  on  the  part  of 
the  master  to  take  more  care  of  the  servant  than  he  may  reason- 
ably of  himself.     He,  no  doubt,  is  bound  to  provide  for  the 
safety  of  his  servant  in  the  course  of  his  employment,  to  the 
best  of  his  judgment,  infoitnation  and  belief.     The  seivant  is 
not  bound  to  risk  his  safety  in  the  service  of  his  master,  and 
may,  if  he  thinks  fit,  decline  any  service  in  which  he  reason- 
ably apprehends  injury  to  himself ;  and  in  most  of  the  cases  in 
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which  danger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely 
to  be  acquainted  with  the  probability  and  extent  of  it  as  his 
master.  In  that  sort  of  employment  especially  which  is  de- 
scribed in  the  declaration  in  this  case,  the  plaintiff  must  have 
known  as  well  as  his  master  and  probably  better,  whether  the 
van  was  sufficient,  whether  it  was  overloaded,  and  whether  it 
was  likely  to  carry  him  safely.  In  fact  to  allow  this  sort  of 
action  to  prevail  would  be  an  encouragement  to  the  servant  to 
omit  that  diligence  and  caution  which  he  is  in  duty  bound  to 
exercise  on  behalf  of  his  master,  to  protect  him  against  the  mis- 
conduct or  negligence  of  others  who  serve  him,  and  which  dili- 
gence and  caution,  while  they  protect  the  master,  are  a  much 
better  security  against  any  injury  the  r-ervant  may  sustain  by 
the  negligence  of  others  engaged  under  the  same  master,  than 
any  recourse  against  his  master  for  damages  could  possibly 
afford." 

This  is  the  first  case  I  can  find  reported  in  the  books,  where 
the  duty  is  discussed  arising  out  of  the  reciprocal  obligations  of 
master  and  servant  by  a  general  hiring.  In  the  case  now  under 
consideration  the  hiring  was  to  work  in  the  mill — working 
therein  after  daylight,  during  the  darkness  of  the  night — and 
the  absence  of  light  would  be  an  well  known  to  the  plaintiff  as 
to  the  deceased. 

The  duties  of  master  and  servant  and  the  rule  of  law  there 
laid  down  by  Lord  Abinger,  C.  B.,  is  referred  to  with  appro- 
bation in  HutchinHon  v.  Railway  Co.,*  where  Alderson,  B.,  says, 
".The  principle  is  that  a  servant,  when  he  engages  to  serve  a 
master,  undertakes  between  him  and  his  master  to  run  all  the 
ordinary  risks  of  the  service."  See  Wetviore  v.  Jay^  decided 
on  the  authority  of  Priestly  v.  Fowler, 

In  Wiggett  v.  iW  Aldei-son,  B.,  says  in  giving  judgment : 
"  We  should  not  give  a  reasonable  effect  to  the  principle  which 
governs  such  cases,  and  which,  as  stated  in  Priestly  v.  Fotder, 
mainly  arose  from  the  enormous  inconvenience  which  would 
arise  from  holding  the  common  employer  to  be  liable  under 
such  circumstances,  if  wo  were  not  to  extend  it  as  far  as  the  pre- 
sent question.     Here  the  workman  comes  into  the  place  to  do 
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187ft  work  knowingly  and  avowedly  with  others.  The  workman, 
C0NN0H.Y  as  suggested  in  Priestly  v.  Fowler^  may,  if  he  think  fit,  decline 
any  service  in  which  he  apprehends  danger  to  himself ;  and  in 
cases  in  which  danger  is  to  be  apprehended,  he  is  just  as  likely, 
probably  more  so,  to  be  acquainted  with  the  risk  he  runs  than 
the  common  employers  would  be." 

In  Roberts  v.  Smith^  the  action  was  between  servant  and 
master,  and  the  declaration  was  in  case.  The  question  there 
was,  was  there  sufficient  evidence  to  go  to  the  jury  ?  The  alle- 
gation there  was  duty.  The  Exchequer  Chamber  were  of 
opinion  there  was  evidence  to  be  submitted  to  the  jury.  There 
was  nothing  in  the  judgment  to  show  the  action  was  upon  a 
promise,  but  what  arose  between  master  and  servant ;  the  pleas 
were  not  guilty — and  not  employed  on  the  terms  and  conditions 
set  forth  in  the  declaration.  The  action  ivas  case  and  the 
breach  was  "  by  reason  of  the  negligence  and  default  of  the 
defendant  in  that  behalf,  there  was  and  remained  constructed 
very  unsafely  and  insecurely." 

In  Millar  v.  Shaw^  the  declaration  stated  that  the  defen- 
dants, at  the  time  of  committing  the  grievances  thereinafter 
mentioned  were  the  owners  of  certain  coal  mines,  and  the  plain- 
tiff was  employed  by  the  def eildants  as  a  collier  to  do  certain 
work  for  the  defendants  in  the  said  mine,  and  in  the  course  of 
his  employment  it  was  necessaiy  for  him  to  descend  into  the 
said  mine  and  ascend  therefrom  through  a  certain  shaft  in  the 
said  mine  also  constructed  by  the  said  defendants.  It  then 
alleged  that  by  the  negl^encc  and  fault  of  the  defendants  the 
shaft  was  constructed  unsafely  and  in  a  defective  and  improper 
manner,  and  was,  by  not  being  sufficiently  lined  or  cased,  in  an 
unsafe  and  unfit  condition  for  being  used  for  the  piirpose  afore- 
said, which  the  defendants  well  knew,  and  by  reason  of  the 
premises,  and  also  by  reason,  as  the  defendants  well  knew,  of  no 
sufficient  or  proper  apparatus  having  been  provided  by  Uie  de- 
fendants to  protect  the  plaintiff  while  so  employed  by  them  in 
the  mine  as  aforesaid  from  injuries  arising  from  the  unsafe 
state  of  the  shaft,  while  the  plaintiff  was  in  the  course  of  his 
employment  ascending  the  shaft,  a  large  stone  fell,  &c. 
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There  was  a  statutory  duty  on  the  defendants  to  case  or  line 
the  shaft  by  s.  4  of  Stat.  18  and  19  Vic.,  c.  108,  and  they,  not 
doing  so,  were  responsible — the  joint  owners  of  the  mine — from 
the  knowledge  of  the  defendants  that  there  was  no  lining  in 
the  shaft. 

The  plaintiff's  counsel  relied  upon  Morgan  v.  Ravey^  which 
was  an  action  against  the  executors  of  an  innkeeper  for  the 
loss  of  the  plaintiff's  goods,  alleging  negligence  of  the  inn- 
keeper. There  is  a  common  law  duty  and  liability  devolving 
upon  an  innkeeper  which  obliges  him  to  take  in  a  lodger  and 
take  care  of  his  goods,  a  duty  well  recognized  and  known  in 
law,  which  I  am  of  opinion  is  different  from  the  hiring 
between  master  and  servant :  but  when  Morgan  v.  Ravey  is 
examined  the  action  Is  mainly  held  as  resting  on  the  defendant 
being  liable  in  an  action  on  the  case  for  tort  under  the  Act  3 
and  4  Wm.  4,  c.  42  s.  2,  and  if  it  were  not  for  that  section  in 
an  action  for  torts,  the  maxim  "  a^io  personalis  moritur  cum 
persons  "  would  apply.     That  section  reads  thus  : 

"  An  action  of  trespass  or  trespass  on  the  case,  as  the  case  may  be, 
may  be  maintained  against  the  executora  or  administrators  of  any 
person  deceased,  for  any  wrong  committed  by  him  in  his  lifetime  to 
another  in  respect  to  his  property,  real  or  jjersonal,  so  as  such  injury 
shall  have  >)een  committed  within  six  months  before  such  person's 
death,  and  so  as  such  action  shall  be  brought  within  six  calendar 
montha  after  such  executors  or  administrators  shall  have  taken  upon 
themselves  the  administration  of  the  estate  and  effects  of  such  person, 
and  the  damages  to  be  recovered  in  such  action  shall  be  payable  in  like 
order  of  administration  as  the  simple  contract  debts  of  such  person." 

It  was  under  this  section  of  the  Statute  that  the  Court  held 
the  action  maintainable  against  the  executors  in  tort  for  the 
loss  of  the  goods  bdng  a  wrong  .committed  within  the  mean* 
ing  of  the  Statute  and  as  we  have  no  Statute  of  this  kind, 
Morgan  v.  Ravey  does  not  assist  the  plaintiff. 

Lord  Abinger,  C.  B.,  when  delivering  the  judgment  of  the 
Court  in  Raymond  v.  FitcK  says : — '*  The  maxim  that  '  actio 
p&rsonalisy  Jkc.,'  is  not  applied  in  the  old  authorities  to  causes  of 
action  on  contracts^  bvi  to  those  in  tort  which  are  founded  on 
malfeazance   or  misfeazance   to  the   person    or  property  of 
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^8^9         another  which  latter  are  annexed  to  the  person  and  die  .'with 

Ooif»ou.Y    it,  except  when  the  remedy  is  given  to  the  personal  represen- 

"•  tative  by  the  Statute  law." 

Shivxs. 

In  Bwnhury  v.  Hetvsov}  which  was  an  action  for  dilapida- 
tion by  the  customs  of  England  and  Statute  27  Henry  8,  c.  26. 
s.  2  extending  it  to  Wales.  The  Court  held  it  was  a  duty 
which  Hewson  owed  to  his  immediate  successor,  and  by  reason 
of  his  failing  to  perform  it  the  executors  of  Bunbury  had  been 
called  upon  to  take  out  of  his  estate  an  amount  sufficient  to 
compensate  for  such  breach  of  dutj'  and  action  lay  for  the 
money. 

In  Uamhley  v.  Trott^  which  was  an  action  in  trover  against 
an  administrator  cum  teatamento  annexo,  the  declaration  laid 
the  conversion  in  the  testator's  lifetime.  Plea :  that  the  testa- 
tor was  not  guilty.  Verdict  for  the  plaintiff.  A  motion  was 
made  in  arrest  of  judgment  upon  the  ground  of  this  being  a 
personal  tort  which  dies  with  the  person.  There  were  two 
arguments  on  the  point  when  Lord  Mansfield  delivered  the 
unanimous  decision  of  the  Court.  After  going  fully  into  the 
subject,  he  said,  "  There  is  a  case  in  Sir  T.  Raymond,  71,  which 
sets  this  matter  in  a  clear  light  There,  in  an  action  upon  the 
case,  the  plaintiff  declared  that  he  was  possessed  of  a  cow 
which  he  delivered  to  the  testator,  Richard  Bailey,  in  his  life- 
time to  keep  the  same  for  the  use  of  him,  the  plaintiff,  which 
cow  the  said  Richard  Bailey  afterwards  sold  and  did  convert 
and  dispose  of  the  money  to  his  own  use ;  and  that  neither  the 
said  Richard  Bailey  in  his  life,  nor  the  defendant  after  his 
death  ever  paid  the  said  money.  Upon  this  state  of  the  case 
no  one  can  doubt  but  the  executor  was  liable  for  the  value. 
But  the  special  injury  charged  obliged  him  to  plead  the  testator 
was  not  guilty.  The  jury  foun,d  him  guilty.  It  was  moved  in 
*  arrest  of  judgment,  because  this  is  tort  for  which  the  executor 

is  not  liable  to  answer,  but  moritur  cum  persona.  For  the 
plaintiff  it  was  insisted  that  though  an  executor  is  not  chaige- 
able  for  a  misfeasarice,  yet  for  a  nonfeamnce  he  is  ;  as  for 
non-payment  of  money  levied  upon  a  fieri  facicuf  he  is,  citing 
Cro.    Car.,   359 ;    9  Co.  506,  where  this   very  difference  was 

*  3  Exch.  558.  «  1  Cowp.  372, 
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argu«d  ;  for  non-f eazance  shall  never  he  vi  et  armis,  nor  contra       ^879 

pacem.     But  notwithstanding  this  the  Court  held,  "  it  was  a    CoNNOLLr 

tort  and  that  the  executor  ought  not  to  be  chargeable."     Sir 

Thomas  Raymond  adds,  "  vide  Saville,  40,  a  difference  taken." 

That  was  the  case  of  Sir  Henry  Sherrington,  who  had  cut  , 

down  trees  upon  the  Queen's  land  and  converted  them  to  his 

own  use  in  his  lifetime.      Upon  an  information   against  his 

widow  after  his  decease,  Ld.  Maasfield,  C.  J.,  said,  "  in  every 

case  where  any  price  or  value  is  set  upon  the  thing  in  which 

the  offence  is  committed,  if  the  defendant  dies,  his  executor 

shall  be  chargeable,  but  when  the  action  is  for  damages  only, 

in  satisfaction  of  the  injury  done,  then  his  executor  shall  not 

be  liable." 

These  are  the  words  Sir  Thomas  Raymond  refers  to  : 

"  Hei*e  there  is  a  fimdamcutal  ilistinctiou..  If  it  is  a  sort  of  injujy, 
by  which  the  offender  acquii*es  no  gain  to  himself  at  the  expense  of 
the  antferer,  as,  beating  or  imprisoning  a  man,  drc,  there,  the  person 
injured  has  onlj  a  reparation  for  the  delictum  in  damages  to  be  assessed 
by  a  jury.  But  when  besides  the  crime,  property  is  acqtiired  which 
benefits  the  testator,  there  an  action  for  the  value  of  the  property 
shall  Burvive  against  the  executor ;  as  for  instance  the  executor  shall 
not  be  chargeable  for  the  injury  done  by  the  testator  in  cutting  an^ 
other  man's  ti*ee6y  but  for  the  benefit  arising  to  his  testator  for  the 
value  or  sale  of  the  trees  he  shall. 

''  So  far  as  the  tort  itself  goes,  an  executor  shall  not  be  liable ;  and 
therefore  it  is  that  all  public  and  all  private  crimes  die  with  the  of- 
fender, and  the  executor  is  not  chaigeable ;  but  so  far  as  the  act  of  the 
offender  is  beneficial  his  assets  ought  to  be  answerable;  and  his 
executors  shall  therefore  be  chai-ged. 

"The  form  of  the  plea  is  decisive,  viz.,  tliat  the  testator  is  not  guilty ; 
and  the  issue  is  to  try  the  guilt  of  the  testator ;  and  no  mischief  is 
done ;  for  so  far  as  the  cause  of  action  does  not  arise  ^  delicto  or  ex 
naleficio  of  the  testator,  but  is  founded  in  a  duty,  which  the  testator 
owes  to  plaintiff,  upon  principles  of  civil  obligation,  another  form  of 
^tion  may  bo  brought,  as  for  money  had  and  received.  Therefore  we 
are  ail  of  opinion  that  the  judgment  must  be  arrested/' 

This  being  the  law  unless  where  altered  by  the  several  Acts 
of  Parliament  3  and  4  Wm.  4  c  42,  and  Lord  Campbell's  Act, 
9  &  10  Vic.  c.  93,  27  and  28  Vic.  c.  95,  these  Statutes  do  not  ex- 
tend to  this  Province,  and  although  the  testator,  William  Shives, 
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1879        inijQrht  have  been  liable  to  plaintiff  for  any  damages  he  may  have 
Connolly    sustained  by  reason  of  the  testator's  negligence  if  he  had  been 
«.  living,  upon  which  it  is  not  for  us  to  decide  or  offer  an  opinion, 

I  have  therefore  arrived  at  the  opinion  that  the  declaration  in 
this  case,  whether  it  be  on  an  implied  contract  arising  out  of 
the  hiring  of  the  plaintiff  or  not,  it  is  a  charge  of  neglecting 
the  placing  a  proper  fender  upon  a  saw  and  having  no  light, 
which  the  plaintiff  alleges  exposed  him  to  damage,  injury  and 
unreasonable  and  unnecessary  risk,  and  the  plea  of  the  defend- 
ants must  be  that  the  said  William  Shives,  now  deceased,  was 
not  guilty  of  the  matters  charged  against  him,  and  the  execu- 
tors are  not  liable  to  be  sued  therefor.  I  think  there  should  be 
judgment  for  the  defendants  on  the  demurrer. 

Duff,  J.  The  grounds  of  demurrer,  as  stated  in  the  margin 
of  the  demurrer  book,  are  that  the  declaration  is  in  tort;  that 
it  sets  forth  no  contract ;  and  therefore  that  the  cause  of  action, 
if  any,  does  not  survive  against  the  executor. 

The  maxim,  actio  personalia  mjoriiur  cum  persona,  is  very 
far  from  being  of  universal  application.  In  HavMey  v.  TVott/ 
where  the  older  authorities  on  the  subject  are  discussed,  it  is 
held  not  to  apply  to  actions  in  form  ex  contractu,  although  an 
action  in  tort  might  have  been  brought  in  respect  of  the  same 
subject  matter.  The  plaintiff  may  waive  the  tort,  and  proceed 
on  the  contract ;  and  if  he  adopts  the  latter  form  of  action  it 
will  survive  against  the  executor  or  administrator ;  whilst  if  he 
brought  case  it  would  not.  As  in  actions  against  bailees  or 
attorneys  for  negligence.  Vide  Morgan  v.  Kavey ;«  Knights  v. 
Quarles.^ 

And  it  is  said  in  Hambley  v.  Trott  that  the  form  <^  the  plea 
is  decisive  of  the  question  as  to  whether  the  action  is  in  tort  or 
not ;  it  is  there  laid  down  that  if  the  plea  be  not  guilty,  the 
issue  must  necessarily  be  the  gwiU  of  the  testator. 

Since  the  decision  in  Hambley  v.  Trott,  however,  the  Common 
Law  Procedure  Act  has  introduced  a  degree  of  laxity  in  the 
forms  of  pleading  which  did  not  previously  exist ;  and  the  test 
of  the  plea,  as  suggested  by  Lord  Mansfield,  can  no  longer  be 

'  1  Cowp.  371.  >  6  H.  &  N.  265.  *  2  B.  &  R  102. 
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relied  upon,  as  decisive  of  the  form  of  action.  The  plea  of  not 
guilty  does  not  now,  as  it  did  then,  necessarily  involve  an  issue 
of  the  defendant  s  guilt.  By  the  C.  L.  P.  Act,  (Cons.  Stat.  c. 
37,  s.  70)  it  is  enacted  that, 

''  In  case  doubts  arise  as  to  the  forms  of  pleas  when  causes  of  action 
may  be  considered  to  partake  of  tlie  chai*acter,  both  of  breaches  of 
contract  and  of  wrongs,  no  plea,  good  in  substance,  shall  l)e  objection- 
able on  tlie  gix)und  of  its  treating  the  declaration  either  as  framed 
for  a  breach  of  contract  or  for  a  wrong." 

The  declaration  in  this  cause  avers  that  the  testator  was 
possessed  of  a  mill,  with  machinery  therein ;  that  the  plaintiff 
entered  into  his  service,  as  a  workman  in  the  said  mill,  upon 
the  lerms  and  conditions,  amongst  others,  that  he  (the  testator) 
should  take  and  use  all  due,  reasonable  and  proper  means  and 
precautions,  in  order  to  prevent  accidents,  damage  or  unreason- 
able  or  unnecessary  risk  or  danger  from  happening  or  occur- 
ing  to  the  plaintiff  in  the  performance  of  his  duty  as  such 
servant.  And  it  then  alleges  a  breach,  following  the  words  of 
the  averment. 

This  is,  unquestionably,  the  averment  of  a  contract  between 
the  testator  and  the  plaintiff,  and  a  breach  of  it,  on  the  part  of 
the  former.  Had  either  of  these  averments  l)een  traversed  and 
issue  been  joined  thereon,  the  plaintiff  must  have  proved  them 
on  the  trial  or  been  non-suited.  On  the  other  hand,  had  he 
proved  the  contract  and  breach  of  it,  he  would  have  been  en- 
titled to  recover,  at  all  events,  nominal  damages,  even  on  the 
general  breach.  / 

The  general  breach' is  sufficient  to  sustain  the  declaration: 
Earl  of  Falmouth  v.  Thomas,^  and  1  Ch.  PI.  355;  and  the  special 
breaches  subsequently  assigned  will  not  make  the  declaration 
had  in  substance,  even  if  they  are  informal. 

The  count  in  this  case  is  very  much  the  same  as  that  in 
RUey  V.  Sa^endale.^  The  pleader,  I  think,  must  have  taken 
the  declaration  in  that  case  as  a  precedent  from  which  to  draw 
it.  The  declaration  in  Riley  v.  Baxendale  alleged  for  that  in 
the  lifetime  of  the  said  John  Riley,  and  before  and  at  the  time 
of  the  committing  of  the  grievances,  John  Riley  had  become, 
and  then  was,  the  servant  of  the  defendant  to-wit,  &c.,  on  the 
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^Q7Q        terrfis  that  the  defendants  should  take  due  and  ordinary  care 
Co>j HOLLY     not  to  expose  the  said  John  Riley  to  extmordinary  danger  and 
risk  in  the  course  of  his  employment ;  yet  the  defendants  did 
not  take  due  or  ordinary  care  not  to  expose  the  said  John  Riley 
to  extraordinary  risk,  &c.,  in  the  coui-se  of  his  employment 

The  declaration  was  not  demurred  to,  but  the  defendants 
pleaded,  1.  Not  Guilty.  2.  That  the  said  John  Riley  was  not 
at  the  time  of  the  alleged  grievances  a  servant  of  the  defen- 
dants on  the  terms  mentioned  in  the  declaration.  The  cause 
went  down  to  trial,  and  the  plaintiff  failing  to  prove  the  con- 
tract of  service  on  the  terms  alleged,  w^as  non-suited.  But  both 
Pollock,  Ch.  B.,  and  Martin,  B.,  say  that  the  action  being 
founded  on  contrct,  the  declaration  was  not  demurrable.  And 
this,  notwithstanding  the  word  "  grievances  "  in  the  declaration 
gave  it  more  the  character  of  an  action  of  tort  than  the  present 
one  presents,  and  notwithstanding  the  fact  that  the  plea  of  not 
guilty  was  pleaded  to  it 

Mr.  Thomson,  in  his  argument,  assumed  that  the  plaintiff 
necessarily  relied  only  upon  the  promise  which  the  law  would 
imply  as  resulting  from  the  common  law  duty  of  the  employer 
towards  his  servant  But  this  was  an  error.  It  might  well  be 
tfial  the  plaintiff  on  the  trial  would  prove  an  express  contract 
in  the  terms  alleged.  "  The  defendant  cannot  demur,"  swd 
Pollock,  Ch.  B.,  in  Riley  v.  Baxendale  "  Ix^cause  it  may  be 
possible  that  there  may  be  such  a  contmct  in  point  of  fact" 
In  case  such  a  contract  were  proved  here,  an  action  for  the 
breach  of  it  would  sui'vivc  against  the  Q;xecutors ;  and  such  a 
conti-act  being  admitted  by  the  demuirer  as  existing  in  point 
of  fact,  he  is  in  the  same  position  as  if  it  had  been  proved,  and 
he  is  therefore  entitled  to  our  judgment. 

Wetmore,  J.,  concurred  in  the  judgment  of  Mr.  Justice  Duff. 

Fisher,  J.,  took  no  part,  being  related  to  one  of  the  defen- 
dants. 

Jtidg^Ticnt  for  plaintif  on  the 
demurrer,  with  leave  to 
defendants  to  amend  their 
plea  071  payment  of  ocwfft 
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THE  QUEEN  v.  GILBERT.  18» 

"St.  Joltn  Common  GouncU — Bye-lavm — JKr  jxtrte  Tmak  (1  P. 
d-  B.  -377)  affi-rmed. 

The  Common  Council  have  no  power  to  poas  a  byo-Uw  subjecting  persons  to 
impii«DDment  for  non-payment  of  a  pecuniary  penalty  except  contingently  in 
case  goods  and  chattels  cannot  be  found  on  which  to  iexy, 

Er  parte  Traxk  affirmed. 

Proceeding  were  taken  by  William  Sandall,  Chamberlain  of 
the  City  of  Saint  John  before  the  Police  Magistrate,  against 
John  McDonald  for  violating  a  bye-law  passed  by  the  Mayor 
Aldermen  and  Commonalty  of  the  City  of  Saint  John,  impos- 
ing penalties  for  violation  of  the  same,  and  in  default  of  pay- 
ment, imprisonment  in  the  common  gaol.  The  Police  Magis- 
trate,, relying  upon  Ex  pdrte  Trask,  refused  to  convict. 

Tucky  Q.  (7.,  in  a  former  term  obtained  a  rule  for  a  certiorari 
to  remove  the  proceedings  into  this  Court.  He  contended  the 
power  to  impose  imprisonment  for  breach  of  the  civic  bye-laws 
was  given  by  13  Vic,  c.  1  s.  1  (3  L.  t  P.  S.  138),  an  Act  to 
which  reference  had  not  been  made  when  Ex  parte  Trask  was 
under  consideration. 

April  19,  1879.  E.  X.  WetiiKyre  opposed  the  rule.  He  con- 
tended that  13  Vic,  els.!  did  not  carry  this  case  beyond  Ex 
p*irte  Trofik  \  that  this  Act  was  directory  to  the  Police  Magisr 
trate,  i^nd  he  could  exercise  a  discretion  under  it :  the  bye-law., 
however,  took  away  this  discretion  and  directed  imprisonment. 
He  could  only  direct  imprisonment  where  that  was  authorized 
by  a  valid  bye-law. 

Tuck,  Q.  C,  in  support  of  the  rule. 

If  the  Magistrate  has,  under  any  bye-law,  the  right  to  im- 
prison, this  extends  it  and  enables  him  to  imprison  in  the  first 
instance  for  default  in  payment  of  a  penalty. 

13  Vic,  c  1  s:.  1  gives  the  Magistrate  power  to  impose  penal- 
ties for  breach  of  the  civic  bye-laws,  and  to  direct  imprison- 
ment for  default  in  payment  thereof.  By  implication  this  gives 
the  Common  Council  power  to  pass  bye-laws  subjecting  persons 
to  impri.sonment  for  non-payment  of  the  penalties  imposed  by 
such  bye-laws,  and  this  without  reference  to  any  contingency, 
such  as  want  of  goods  whereon  to  levy. 

Cur,  adv,  vult 
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The  following  judgineots  were  now  delivered  : 

Weldon,  J.  Proceedings  were  taken  by  William  Sandall, 
Chamberlain  of  the  City  of  Saint  John,  before  the  Police  Magis- 
trate, against  John  McDonald  for  violating  a  bye-law  called 
the  Market  Law  of  the  I  ([ay  or,  Aldermen  and  Commonalty  of 
the  City  of  Saint  John,  imrposing  penalties  for  violation  of  the 
same,  and  in  default  of  pajrment,  a  certain  number  of  days*  im- 
prisonment  in  the  County  gaol. 

The  Police  Magistrate  dieclined  imposing  the  penalty,  as  he 
conceived  under  the  authority  of  a  judgment  ^ven  in  Ex  parte 
Traak  in  this  Court  in  Easteo*  Term,  40  Vic,  reported  in  Pugsley 
&  Burbidge,  vol.  1,  page  277,  that  the  bye-law  imposing  imprison- 
ment  was  not  authorized  by  the  charter  or  6  Vic,  c.  35,  and  it 
could  only  be  done  as  provided  for  under  the  Summary  Convic- 
tion Act,  chapter  62  of  Confwlidated  Statutes,  or,  if  a  criminal 
act,  under  Dominion  Act,  32  and  33  Vic,  c.  31,  s.  57. 

The  Corporation  in  1871  under  the  authority  of  the  33  Vic, 
c.  4,  by  which  the  amounts  to  l)e  paid  for  licenses  to  do  business 
were  fixed  and  determined,  made  a  bye-law  by  which  it  was 
ordained  that  any  person  who  should  use  any  trade  or  profes- 
sion without  being  licensed^  should  forfeit  and  pay  $20.00  and 
in  default  of  payment  be  committed  to  the  common  gaol  for 
the  space  of  20  days.  By  G  Vic,  c  35,  s.  8,  power  was  given 
to  the  Mayor,  Aldermen  and  Commonalty  of  the  said  City  by 
their  bye-laws,  to  enforce  pajonent.of  their  penalties  and  to 
imprison  for  a  limited  term  in  case  no  goods  and  chattels  be 
found  whereon  to  levy  the  said  penalties. 

The  Act  12  Vic,  c  68,  was  passed  in  further  amendment 
of  the  Charter  of  the  City  of  Saint  John.  This  authorized  the 
Lieutenant  Governor  or  Administrator  ot  the  Government  to 
establish  a  police  office  in  that  part  of  the  City  which  lies  to 
the  eastern  side  of  the  harbor,  and  from  time  to  time  to  appoint 
thereto  a  fit  and  proper  person  to  be  Police  Magistrate  for  the 
said  portion  of  the  City,  who  should  be  invested  with  all  duties 
as  should  be  thereinafter  specified.  The  particular  powers 
and  authority  arc  set  out  and  specified  in  the  sections  5  to  47, 
inclusive,  in  the  Act — 11  Vic,  c.  12 — entitled  "An  Act  for  the 
establishing  and  maintaining  of  a  police  force  in  the  Parish 
of  Portland,  in  the  City  and  County  of  Saint  John." 
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By  the  Act  13  Vic,  c.  1,  it  is  enacted  that  the  Police  Magis-  187Q 
trate  sitting  at  the  Palice  Office  under  the  Act  12  Vic,  c  8,  The  Queen 
"  shall  hear  and  determine  all  offences  committed  against  any 
bye-law  or  ordinance  of  the  corporation  of  the  said  City  :  and 
all  fines,  penalties  and  foi*feitures  and  sums  of  money  imposed 
and  awarded  in  and  by  any  of  the  said  bye-laws  now  in  force 
or  which  may  be  hereinafter  ordained  and  become  in  force, 
shall  and  may  be  sued  for  or  prosecuted  and  recovered  with  costs 
before  the  said  Police  Magistrate  or  other  Magistrate  sitting  at 
the  said  Police  Office  as  aforesaid,  and  with  the  like  effect  as 
any  other  fine,  penalty,  forfeiture  or  sum  of  money  may  be 
sued  for,  prosecuted  and  recovered  befoi'e  the  said  Police  Magis- 
trate ;  and  in  every  case  of  adjudication  of  any  pecuniary 
penalty  under  any  such  bye-law  or  ordinance,  and  non-payment 
thereof,  it  shall  be  lawful  for  the  said  Police  Magistrate  or 
sitting  magistrate  to  commit  the  offender  to  the  common  gaol 
or  Provincial  Penitentiary  for  the  term  directed  and  provided 
m  and  by  such  bye-law  or  ordinance." 

This  section  gives  full  power  and  authority  to  the  Police 
Magistrate  to  oommit  the  offender  to  the  common  gaol  for  the 
time  directed  and  provided  for  by  the  law  or  ordinance,  but  it 
does  not  give  any  power  or  authority  to  the  Mayor  and  Com- 
monalty to  make  ordinances  or  bye-laws  different  from  what 
they  previously  had,  and  unless  power  was  given  by  the  Legis- 
lature the  Mayor  and  Common  .Council  had  no  power,  under 
the  Charter,' to  impose  imprisonment  for  any  penalty. 

The  power  which  the  Common  Council  have  in  this  respect 
is  laid  down  in  page  995,  3  vol.  Revised  Statutes.  After  direct- 
ing how  the  statutes  and  ordinances  shall  be  established  and 
pains  and  penalties  for  violation  thereof,  either  by  fines  and 
amercements  and  disfranchising  all  or  any  person  offending 
against  the  same,  and  the  same  fines  and  amercements  shall  and 
may  from  time  to  time  levy,  receive,  have  and  recover,  either 
by  distress  and  sale  of  the  goods  and  chattels  of  such  delin- 
quent or  delinquents  by  warrant  under  the  hand  and  seal  of 
the  Mayor  or  Recorder  or  any  of  the  aldermen,  "  or  by  action 
of  debt  to  be  prosecuted  in  any  Court  of  recoiti/' 

These  are  the  powers  given  by  the  Charter,  and  the  enforce- 
ment of  them  is  transferred  to  the  Police  Magistrate,  and  it 


Digiti 


ized  by  Google 


622  CASES  IN  THE  SUPREME  COURT, 

1879        would  oBly  be  by  inpUcAtion  that  the  Common  Council  had 
The  Qub^  power,  to  direct  what  time  the  offender  should  be  imprisoned, 
V.         which  the  .Police  Magistrate  would  carry  into  effect    But  un- 
GiLBEBT.     ]ggg  ^\^Q  authority  is  given  by  express  terms  to  the  Corporation 
to  enact  such  :a  bye-law,  they  cannot  take  it  by  implioatioii, 
because  the.  Police  Magistrate  can  only  enforce  it  if  legally  made, 
the  Charter  having,  provided  in  what;  terms  bye  Jaws  and  ordi- 
nances shall  be  enforced,  either  by  distress  and  sale  of  the 
offenders'  goods  and  chattels,  ^r  by  an  action  of  debt. 

The  Act  13  Vie,  c.  1  does  not  enlarge  the  pewer  of  the  Common 
Council  as  to  making  bye-laws  and  ordinances  to  regalate  the 
market  of  the  City  of  Saint  John,  it  only  extendi  and  deines 
the.  power  of  the  Police  Magistrate.  The  case,  Ex  parte  .Troafc, 
remains  unimpeached,  and  this  case  must  be  governed  by  6 
Vic,  c.35  s.  8.  The  Act  33  Vic,  c  4  defines  how  the  penalty 
for  a  breach  of  that  Act  or  of  any  oidinance  or  bye-law  made 
therennder  may  be  enforced,  and<  that  must  be  followed. 

The  Charter  only  provides  for  fines  and  amercements  or  db- 
'  f ranch  isement.  The  mode  of  enforcing  those  fines  is  by  dis- 
tress and  sal6  of  the  offender's  goods  and  chattels.  It  is  not 
authorized  by  •  the  Charter  that  the  Mayor  and  CommoDalty 
have,  unless  authorized  by  Statute,  any  power  or  authority  to 
pass  bye-laws  or  ordinances  to  imprison. 

To  enable  them  to  do  this  the  C  Vic,  c.  35,  entitled,  "  An  Act 
for  the  amendment  of  the  Charter  of  the  City  of  Saint  John," 
section  8  of  /said  Act  reads  thus :  "The  Mayor,  Aldermen  and 
Commonalty  of  -  the  said  City  shall  and  may  have  power  by 
their  bye-laws  to  enforce  the  payment  of  penalties  thereby  im- 
posed by  the  imprisonment  of  the  offender  for  a  limited  penod 
of  time,'  not  exceeding  40  days,  vn  case  no  goods  or  chattels 
can  be  found  whereon  to  levy  the  said  penalties,  provided 
always  that  such  bye^Iaws  befoi*e  being  carried  into  force  shall 
be  confirmed  by  the  Lieutenant  Governor  or  Commander-in- 
Chief  and  Executive  Council  of  the  Province."  Here  imprison- 
ment is  permitted  when  no  go^s  and  chattels  can  be  found, 
and  the  only  legal  mode  of  doing  this  is  by  warrant  of  distress 
and  sale — no  goods  being  found  whereon  to  levy.  There  im- 
•  prisoament  is  allowed  for  such  term  not  exceeding  40  days. 
The  13  Vic,  c  1  is  not  an  Act  altering  or  amending  the 
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Gharter  or  extending  tbe  po\rer  of  the  Mayor,  Aldermen  and        1879 ' 
Commonalty  of  the  City  of  Stiint' John ;  it  prescribes  how  the  Tbc  Qusin 
bye-laws  may  be  enforced,  viz.,  by  the  Police  Magistrate  or         » 
sitting  Magistrate.     The  duty  is  to  carry  ont  the  bye-laws  of     ^'*'*"*''- 
the  Common  Council    when    made    ini    accordance  with  the 
Charter  or  any  amendments  made  by  thci  Legislature  thereto. 

The  decision  of  the  Police  Magistrate  must  be  sustained. 

Allen,  C.  J.  The  object  of  this  application  was  to  obtain  a 
reconsideration  of  the  point  decided  in  Ex  parte  TradCy  viz. :— » 
that  the  Corporation  of  St.  John  had  no  power  to  pass  a  bye^ 
law  subjecting  persons  to  imprisonment  for  non->^payment  of  a 
pecuniary  penalty,  except  contirigentl  t  in  case  goods  and  chattels 
could  not  be  found  to  levy  upon.  It  was  contended  that  the 
decision  in  that  case  was  erroneous ;  that  the  court  had  over- 
looked the  Aetj  13  Vic,  c.  1 ;  and  that  that  Act  gave  the  Corpo- 
ration power  to  pass  such  a  bye-law.  If.  that  is  the  tt-ue  con^ 
strUetion  of  the  Act  13  Vic,  c.  1,  unddubtedly  tbe  decision  in 
Trask's  case  cannot  be  sustained ;  but  I  cannot  put  that  con- 
struction upon  the  Act.  It  certltinly  does  not  give  any  sueb 
power  to  the  Corporation  in  express  terms;  if  it  gives  it' at  all, 
it  is  only  by  implication ;  and  it  is  laid  down  that  a  corporation 
cannot  enact'  a  bye-law  subjecting  a  party  to  imprisonment^ 
without  express  authority  from  the  Legislature  to  do  so. 

The  Act  6  Vic,  c  35,  was  passed  to  amend  the  Charter  of 
the  City  of  Saint  John,  which  gave  no  authority  tiD  the  Corpo- 
ration* to  pass  bye-laws  imposing  imprisonment.  The  8th  sec 
of  that  Act  authorized  the  Common  Council  to  make  bye-laws 
to  enfonse  the  payment  of  penalties  thereby  imposed,  by  im- 
prisonment for  a  limited  period;  in  case  no  goods  or  chattels 
could  be  found  whereon  to  levy  such  penalties.  Under  that 
section,  the  power  to  imprison  was  clearly  only  contingent,  and 
not  absolute. 

There  is  no  other  Act  enlarging  the  power  of  Uie  Corporation 
in  reference  to  their  bye-laws,  unless  it  is  the  Act  13  Vic,  c  1. 
But  that  Act  does  not  pnofess  to  have  been  passed  for  any  sueh 
purpose.  It  relates,  principally,  to  the  powers  and  duties  of 
the  Police  Mlfigistrate.  The  Ist  section,  which  is  relied  on  as 
giving  the  power  contended  for,  authorizes  the  Police  Mfeigisttttte 
'  »  1  P.  &  B.  277. 
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^^79 ^  ^^^^'  ^^*^  determine  all  offences  committed  against  any  bye- 

The  Que£n  laws  of  the  Corpomtion,  and  to  recover  all  fines,  penalties,  &c.» 
^'  and  declares,  that  on  the  adjudication  of  any  pecuniary  penalty 
under  any  such  bye-law,  it  shall  be  lawful  for  the  Police  Magis- 
trate, on  non-payment  thereof,  to  commit  the  offender  to  the 
common  gaol  or  provincial  penitentiary  for  the  term  directed 
and  provided  in  and  by  such  bye-laws. 

If  this  Act  stood  alone,  perhaps  it  might  be  said,  that  by 
implication,  it  gave  the  Corporatioa  power  to  pass  bye-laws  im- 
posing imprisonment ;  but  read  in  connection  with  the  6  Vic, 
c.  35,  and  in  the  absence  of  any  expressed  intention  to  amend 
the  City  Charter,  or  to  enlarge  the  powers  of  the  Corporation 
in  making  bye-laws,  I  think  it  only  authorizes  the  Police  Magb- 
trate  to  carry  out  and  enforce  by  imprisonment,  the  bye-laws 
of  the  Corporation,  in  the  manner  directed  by  the  G  Vic,  c  35, 
— that  is,  where  no  goods  or  chattels  could  be  found  whereon 
to  levy  the  penalties — and  not  absolutely,  by  imprisonment  in 
the  first  instance.  I  therefore  see  no  reason  to  alter  the  opinion 
which  I  expressed  in  Trask's  case,  and  think  •  this  rule  should 
be  discharged. 

Fisher,  J.    I  am  of  the  same  opinion. 

Wetmore,  J.  I  agi-ee  with  the  view  expressed  by  the  Chief 
Justice,  but  until  lately  I  was  of  a  different  opinion.  Unless 
13  Vic,  c  1,  gives  the  power  to  imprison,  there  is  none.  The 
Police  Magistrate  must  have  a  bye-law  authorizing  him  to  act, 
before  he  can  imprison  under  13  Vic,  c  1,  and  the  bye-law 
must  be  a  valid  one.  I  do  not  think  the  bye-law  under  which 
the  conviction  was  sought  in  this  case  was  a  valid  one,  and  I 
am  of  opinion  that  the  decision  in  Kv  parte  Trask  was  right 
I  cannot  see  that  13  Vic,  c  1,  carries  this  case  any  further 
than  that  case.     The  rule  should  be  discharged. 

Duff,  J.  I  see  no  reason  to  question  the  correctness  of  our 
decision  in  Ex  parte  Trask,  The  Act  13  Vic,  c  1,  does  not  add  to 
or  alter,  in  any  respect,  the  power  of  the  Common  Council  of 
St.  John,  in  respect  to  making  bye-laws  or  ordinances.  It 
simply  invests  the  Police  Magistrate  of  the  City,  with  authority 
to  enforce  whatever  bye-laws  may  be  properly  made ;  including 
such  bye-laws  as  might  be  made  under  C  Vic,  c  35,  s.  8,  where- 
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by  provision  should  be  made  for  the  imprisonment  of  offenders,  _  ^^7^ 
on  default  of  goods  and  chattels  whereon  to  distrain.  Thk  Qveen 

Ihde  diseliarged.        ^^  J^^ 


Ex  PARTE  KERR  &;  THORNE.  1879 

Attorney — Collecting  money — Court  will  compel  him  to  pay  "^' 

over-^Not  stating  definitely  in  whose  hehalf  application  is  made, 

AHhoagh  an  attorney,  who  has  collected  money,  may  be  made  to  account  there- 
for in  a  civil  action,  the  court  will  compel  him  to  do  summary  justice  with- 
out putting  the  client  to  the  necessity  of  bringing  an  action. 

Application  bein^  made  to  compel  an  attorney  to  pay  over  money  to  Kerr  & 
fiiL J .-1 XI- —  i-_-xi-__._  fi ^^  ^^^  showing  who ' 

pay  over  the  monev  ' 
absolute,  (by  Weldon*  Fisher  and  Duff,  JJ.,  Wetmore,  J.,  dubitante). 


Application  bein^  made  to  compel  an  a1 
Thome  describing  them  b^  their  firm  name  and  not  showing  who  compofted 
the  firm— the  rule  requinpg  the  attorney  to  pay  over  the  monev  was  made 


Feb.  11th,  1879.  Geo.  F.  Gregory  shewed  cause  against  a 
rale  previously  obtained  on  behalf  of  Kerr  &  Thorne,  merchants, 
of  Saint  John,  to  compel  the  attorney  to  pay  over  to  them 
moneys  collected  by  him  as  an  attorney  for  them.  The  amount 
of  debt  alleged  to  have  been  collected  was  $94.19.  He  con- 
tended that  the  rule  must  be  discharged  because  it  did  not 
appear  on -whose  application  it  was  obtained.  The  names  of 
the  firm  should  have  been  set  out :  In  re  Fenton  /  also  be- 
cause it  was  uncertain  in  not  defining  the  persons  to  whom  the 
moneys  should  be  paid — the  statement  "  to  the  person  or  per- 
sons entitled  "  was  not  sufficient.  He  also  read  an  affidavit  of 
the  attorney  stating  that  after  collecting  the  money  he  had 
written  the  applicants  to  know  how  he  should  send  it. 

It  clearly  appeared,  however,  that  the  money  had  been  col- 
lected and  the  attorney  had  unreasonably  neglected  to  pay  it 
over  after  being  requested  to  do  so. 

A,  A.  Stockton,  in  support  of  the  rule,  referred  to  Stepliens  v. 
HUl ;'  Gilbert  against  Soney  and  otlvers  ;*  In  re  Campbell  ;* 
Strong  v  Ilon^e  f  Arch.  Tr.  (11  Ed.)  144 ;  In  i*e  an  Attorney^ 

Our.  adv.  vvlt, 

>  3  Ad.  &  El.  404.  =»  10  M.  &  W.  32.  «  3  Kerr  679. 

♦  32  U.  C,  Q.  B.  444.        *  1  Str.  621.  •  32  U.  C. ,  Q.  B. 
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1879  The  following  judgments  were  now  delivered : 

Ec  parte         Wei^don,  J.     This  was  an  application  calling  upon  Mr.  Mc- 
Kerr       Monagle  to  show  cause  why  he  should  not  pay  over  to  them 
the  sum  of  $94.14  alleged  to  have  been  received  for  Clarke, 
Kerr  &;  Thome,  in  his  capacity  of  an  attorney,  from  Geo.  F. 
Pinder,  in  March,  187G. 

Cause  was  shown  in  Hilary  Term  last  by  Mr.  Gregory.  We 
deferred  giving  judgment  then,  making  the  rule  absolute. 

Lord  Abinger,  C.  B.,  in  StepJiena  v.  HiU,^  says :  "  Ever  since 
then  (r  case  Strango's  Reports,  Strong  v.  Rowe,  1  Vol.,  p.  621), 
applications  of  a  similar  nature  have  been  very  common  in  all 
cases  where  an  attorney  in  his  professional  capacity  has  re- 
ceived money,  for  which,  although  he  might  be  made  account- 
able in  a  civil  action,  the  couit  will  compel  him  to  do  summary 
justice,  without  putting  the  client  to  the  necessity  of  bringing 
one." 

There  is  no  doubt  that  Mr.  McMonagle  received  the  SJ)4.14 
in  his  professional  capacity  and  he  must  pay  the  same  over  to 
the  applicants  or  their  attorney.  The  rule  must  be  made  absolute. 

Fisher,  J.    I  am  of  the  same  opinion. 

Wetmore,  J.  I  have  doubts  as  to  making  this  rule  absolute 
inasmuch  as  the  application  is  on  behalf  of  Kerr  &  Thome, 
without  stating  who  Kerr  &  Thome  are.  The  names  of  the 
firm  could  readily  have  been  stated  and  the  authorities  cited  in 
resisting  the  application  seem  to  sustain  my  view — at  all  events 
to  make  the  rule  absolute  on  the  present  affidavits  is  establish- 
ing a  loose  system  of  procedure  which  had  much  better  be 
avoided  than  countenanced. 

I  further  think  it  a  very  serious  objection  to  making  the 
rule  absolute  that  Mr.  McMonagle's  affidavit  shews  that  he 
wrote  to  Kerr  &  Thome  for  instructions  as  to  whom  he  should 
pay  the  money  to,  which  letter  remained  unanswered.  The 
applicants  could  have  applied  to  answer  this  affidavit;  not 
having  done  so  I  very  much  doubt  if  the  rule  should  be  made 
absolute  in  the  face  of  the  unanswered  statement  of  Hr. 
McMonagle. 

Duff,  J.  I  have  some  doubts,  but  on  the  whole  I  think  the 
.  rule  should  be  made  absolute. 

Rule  abaoltU^. 


»  10  M.  &  W.  32. 
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Doe  DEM.  JONES  and  wife  v.  NEVERS.  1879 

VoturUary  convey aTice — Made  to  defeat  a^editora — Statute  of       ^*y- 
Elizabeth — New  trial — Verdict  against  evidence. 

While  a  Buife  was  pending  by  the  female  lessor  of  the  plain  tiff  against  C.  W.  N., 
be  conveyed  alt  bis  real  estate  to  his  son,  W.  F.  N.  The  oensideration  ex- 
pressed in  the  deed  was  $1,200.00,  but  there  was  no  evidence  to  show  that 
that  sum  or  any  sum  had  been  paid,  and  the  fair  iofercnce  from  the  age, 
positton  and  circumstances  of  W.  P.  N.,  was  that  he  never  had  any  such  sum 
with  which  to  pay  for  the  property,  and  there  were  other  circumstances  con- 
nected with  the  convevaace  which  were  calculated  to  throw  suspicions  upon 
its  being  bona  fide.  The  property  was  sold  under  exiecntion  and  bought  by 
the  female  lessor,  who  brought  ejectment.  The  jury  found  that  the  convey- 
ance was  voluntary  and  fraudulent  and  made  for  the  purpose  of  defeating 
the  judgment  of  the  lessor  of  the  plaintiff. 

On  motion  for  new  trial  on  the  sround  of  verdict  being  against  evidence  it  was 
held  that  the  jury  were  justihed  in  so  finding. 

No  certain  rule  can  be  laid  down  as  to  what  is  an  honest  transaction,  or  the 
opposite.  Every  case  must  stand  on  its  own  footing  :  and  the  Court  or  jury 
must  consider  whether,  having  regard  to  all  the  circQmstanoes,  the  trans- 
action was  a  fair  one  and  was  intended  to  pass  the  property  for  a  good  and 
valuable  consideration. 

Ejectment  tried  at  the  Sunbuiy  Circuit  before  Fisher,  J. 
The  female  lessor  of  the  plaintiff  claimed  under  a  deed  from 
the  sheriff  of  Sunbury,  founded  on  a  judgment  signed  and  ex- 
ecution issued  against  Charles  W.  Nevers  at  the  suit  of  the 
female  lessor,  then  being  a  widow.  The  defendants  claimed 
the  property  as  the  heirs  of  William  P.  Nevers,  to  whom  the 
property  was  deeded  by  his  father,  the  judgment  debtor. 
The  latter  deed  was  attacked  on  the  ground  of  its  being  volun- 
tary and  fraudulent.  There  was  a  verdict  for  the  plaintiff  and 
a  rule  nisi  was  subsequently  obtained  on  behalf  of  the  defen- 
dants for  a  new  trial.  As  the  rule  was  granted  only  on  the 
ground  of  the  verdict  being  against  evidence,  and  the  facts  are 
fully  stated  in  the  judgment  of  the  Court,  it  is  unnecessary  to 
set  them  out  here. 

February  8,  1879.  George  B.  Sedy  showed  cause  and  cited, 
May.  Fraud.  Con  v.  p.  49 ;  Twynne's  Case  ;*  Doe  v.  GUbeH ;' 
Doe  V.  Hatfield  f  Doe  v.  Trentowsky  ;*  Crossley  v.  Eluwthy  ;* 
Mackay  v.  Douglas  ;*  Taylor  v.  Jones ;'  Dewy  v.  Bayntxin!* 

Frasei\  A.  G.,  argued  in  support  of  the  rule,  and  referred  to 
May.  on  Fraud.  Conv.,  pp.  36,  69,  70,  83. 

Cur.  adv,  wit 


»  1  Sm.,  L.  C.  1.  *  1  All.  520.  »  2  Kerr  122. 

♦  5  Al}.  636.  *  L.  II.  12  Eq.  158.       •  L.  R.  14  Eq.  106. 

T  2  Atk.  600.  «  6  Ea,  257. 
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^^79  The  judgment  of  the  Court  was  now  delivered  by 

Jones  Allen,  C.  J.    The  only  ground  on  which  the  rule  was  gi-ant- 

ed  in  this  case  was,  that  the  verdict  was  against  evidence. 

The  female  lessor  of  the  plaintiff  claims  under  a  deed  from 
the  sheriff  of  Sunbury,  dated  the  28th  July,  1869,  founded  on 
a  judgment  signed,  and  execution  issued  against  Charles  W. 
Nevcrs  on  the  30th  June  1868,  at  the  suit  of  the  female  lesisor, 
then  b^ing  the  widow  and  administratrix  of  Hatfield  Currie,  to 
whom  Charles  W.  Nevers  was  indebted  on  a  pi-omissoiy  note 
for  $33.00.    The  action  on  this  note  was  commenced  in  March, 
1868,  a  short  time  before  the  recovery  of  the  debt  would  have 
been  barred  by  the  statute  of  limitations.     Nevers  appeared  to 
the  action,  and  on  the  13th  May,  1868,  after  notice  of  trial 
given,  conveyed  the  land  in  dispute  to  his  son,  William  P. 
Nevers,  the  consideration  statecl  in  the  deed  being  81,200.00. 
The  deed  was  acknowledged  before  a  magistrate  resident  in 
the  Parish  of  Maugerville,  upwaids  of  twenty  miles  distant  from 
the  place  where  both  the  grantor  and  grantee  resided,  though 
there  were  several  magistrates  living  in  the  immediate  neigli- 
borhood.     It  did  not  appear,  however,  where  the  acknowledg- 
ment was  taken.     The  deed  was  registered  on  the  22nd  June, 
1868.     At  the  time  of  conveyance  to  him,  William  P.  Nevcrs 
was  nearly  23  years  of  age.     Before  he  came  of  age  he  had 
always  lived  with  his  father  and  worked  on  the  farm :  after  he 
came  of  age  he  lived  out  during  the  winter  and  worked  in  the 
woods,  but  it  did  not  appear  he  had  saved  any  money.    He 
was  of  rather  weak  intellect  and  never  very  healthy,  and  was 
ill  at  the  time  the  conveyance  was  made  to  him  and  for  some 
months  before,  and  he  died  in  November,  1868.     Charles  W. 
Nevers,  the  father,  continued  to  occupy  the  land  till  his  death 
in  1876.     The  defendants  claim  the  property  as  the  heirs  of 
William  P.  Nevers.    At  the  time  the  sheriff  levied  on  the  land 
in  dispute,  under  the  execution,  Charles  W.  Nevers  stated  that 
he  had  no  personal  property;  and  the  jury  found  that  this 
land  was  the  only  property  he  had. 

We  think  the  evidence  waiTanted  the  jury  in  finding  that 
the  conveyance  to  William  P.  Nevers  was  fraudulent,  and  made 
for  the  purpose  of  defeating  Currie's  judgment.  ^  No  cortaiD 
rule  can  be  laid  down  as  to  what  is  an  hone^st  trftAs^ctioUi  or 
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the  opposite.     Every  case  must  stand  on  its  own  footing ;  and isio^ 


the  Court  or  jury  must  consider  whether,  having  regard  to  all   .    Jokes 
the  circumstances,  the  transaction  was  a  fair  one,  and  was  in-     ^^  ^- 
tended  to  pass  the  property  for  a  good  and  valuable  considera- 
tion :  May  on  Fraud.  Con\<  80  ;  Thompson  v.  Webster} 

If  it  could  be  believed  that  the  deed  was  given  for  a  valuable 
consideration,  and  that  the  property  was  worth  $1,200.00,  then 
there  are  the  suspicious  circumstances,  1st.  That  the  deed  was 
given  while  the  suit  was  pending  against  Charles  W.  Ncvers, 
the  grantor,  and  was  put  upon  record  only  eight  days  before  the 
judgment  and  execution  were  obtained  against  him,  and,  so  far 
as  appears,  without  even  the  knowledge  of  William  P.  Nevers  ; 
2nd,  That  by  means  of  this  deed  Charles  W.  Nevers  divested 
himself  (or  professed  to  do  so,)  of  all  the  property  which  he 
owned,  leaving  nothing  wherewith  to  satisfy  his  creditor,  whoso 
debt,  exclusive  of  the  costs,  did  not  exceed  $50.00 ;  and  3rd, 
that  the  conveyance  was  made  to  his  imbecile  son,  who,  so  far 
as  appeared,  paid  nothing,  and  was  not  able  to  pay  anything 
for  it 

\Vc  do  not  say  that  the  mere  fact  of  conveying  to  his  son  is  of 
itself  evidence  of  fraud  ;  but,  when  made  under  circumstances 
such  as  existed  in  this  case,  it  would  necessarily  create  great 
suspicion  of  the  honesty  of  the  transaction.  Neither  is  a  sale 
of  property  for  good  consideration  fraudulent  against  creditors, 
cither  by  Common  Law  or  under  the  statute  of  Elizabeth, 
merely  because  it  was  made  with  the  intention  of  defeating  a 
particular  execution.  See  Whelpley  v.  Riley  /  Wood  v.  Dixie ;» 
Hide  V.  Tfie  Scdoon  Omnibus  Co, ;  Alton  v.  Hai^'ison,^  But  it 
is  otherwise  if  it  is  a  mere  contrivance  for  the  purpose  of  with- 
drawing the  property  from  an  impending  execution,  and  retain- 
ing a  benefit  to  the  grantor  himself. 

Now,  were  not  the  circumstances  of  this  case  sufficient  to 
warrant  the  jury  in  finding  that  the  deed  from  Charles  W. 
Nevers  to  hb  son,  was  a  mere  voluntary  deed  ;  that  there  was 
no  valuable  consideration ;  that  no  money  passed,  and  that  the 
statement  in  the  deed  of  the  §1,200.00  consideration  was  a 


«  5  Jar.  N.  S.  668  ;  7  Jur.  N.  S.  531.  *  2  AUcn  275. 

»  7  Q.  B.  892.  *  4  Drew.  492. 

*  L.  II.  4  Ch.  622, 
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1879 


Jones 

V, 

Nevers. 


mere  cloak  to  cover  up  the  real  transaction  ?  There  was  no 
evidence  of  the  ability  of  William  P.  Nevers  to  purchase  and 
pay  such  a  sum  for  the  property,  nor  indeed,  that  he  had  any 
means  at  all,  except  what  might  be  inferred  from  the  fact 
that  he  had  been  hired  out  and  %Vorked  in  the  woods  one 
winter,  and  possibly  two  winters  after  he  was  of  age. 

The  evidence  showed  that  the  utmost  value  of  the  land  was 
$600.00,  and  one  of  the  witnesses  put  it  at  only  half  that  sum, 
while  others  valued  it  at  8400.00  or  $500.00.  Only  a  small 
part  of  it  was  under  cultivation,  and  that  not  well  cultivated ; 
and  the  few  cattle  and  sheep  that  were  upon  it,  were  stated  by 
Charles  W.  Nevers  not  to  belong  to  him.  He  was  also  an  in- 
temperate man  and  was  evidently  in  very  poor  circumstances. 
In  the  words  of  one  of  the  witnesses  who  lived  near  him,  and 
had  known  him  and  his  family  for  20  years,  and  spoke,  not  only 
from  his  own  observation,  but  from  what  Nevers  had  told  him, 
"  He  was  quite  poor,  and  had  a  hard  time  to  get  a  living.** 
There  was  no  evidence  of  any  agreement  between  William  P. 
Nevers  and  his  father  for  the  purchase  of  the  land,  or  that  he 
had  paid  any  money  to  his  father ;  and  the  circumstances  all 
tended  to  show  that  he  could  not  have  accumulated  any  such  sum 
as  $1,200.00  during  the  short  time  he  was  in  a  position  to  earn 
money.  All  the  facts,  and  the  circumstances  and  condition  of 
both  the  father  and  .son,  are  utterly  opposed  to  the  reality  of 
the  case  set  up  by  the  defendants,  of  a  bona  fide  sale  and  pur- 
chase of  the  property,  and  would  undoubtedly  lead  to  the  con- 
clusion that  the  conveyance  was  voluntary  and  fraudulent,  and 
was  made  for  the  express  purpose  of  defeating  Mrs.  Jones*  ex- 
pected execution  by  withdrawing  from  the  reach  of  it  so  far  as 
he  could  do  so,  the  only  available  property  Charles  W.  Nerers 
possessed  ;  and  therefore  that  the  conveyance  is  void  under  the 
statute  of  Elizabeth,  as  having  been  made  with  "  intent  to  de- 
lay, hinder  or  defraud  creditors." 

For  these  reasons  we  think  the  juiy  came  to  a  right  conclu- 
sion, and  that  the  rule  for  a  new  trial  should  be  discharged. 

Jitde  discharged. 
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EASTERN  TOWNSHIPS  BANK  v.  HANINGTON.  1879 

Attorney  —  Retainer — What  constitutes — Request  to  receive       ^°^' 
money — Conversion, 

One  W.  had  been  a  student  in  the  office  of  defendant,  an  attorney,  and  had 
been  in  the  habit  of  getting  defendant's  letters  for  him  from  the  Post  Office 
and  occasionally  giving  the  usual  receipt  for  registered  letters  addressed  to 
defendant.  He  never  had  authority  to  open  letters  addressed  to  defendant. 
For  a  short  time  after  his  admission,  W.  was  permitted  to  occupy  a  portion 
of  defendant's  office,  and  had  access  to  defendant's  box  in  the  Post  Office, 
and  the  privilege  of  using  his  key  of  the  box,  but  it  was  no  longer  part  of 
his  dutj^  to  bring  defendant  his  letters.  After  his  admission  as  an  attorney 
and  while  so  occupving  part  of  defendant's  office,  W.  wrote  [plaintiffs,  who 
lived  in  Quebec,  a  letter  purporting  to  be  in  reply  to  one  of  theirs,  stating 
that  his  clients,  (the  makers  of  a  note  held  by  plaintiffs)  would  pay  the 
note  providing  it  was  delivered  up  at  time  of  payment,  and  mentioned  the 
name  of  defendant  as  a  lawyer  to  whom  the  note  might  be  sent.  Plain- 
tiffs thereupon  forwarded  the  note  to  the  defendant  in  a  letter  stating  that 
W.  had  asked  them  to  do  so,  requesting  defendant  to  receive  the  amount 
from  W.  and  remit  to  plaintiffs  at  his  earliest  convenience.  Defendant 
swore  that  he  never  received  a  retainer  from  plaintiffs,  that  he  never  received 
or  saw  the  letter  from  plaintiffs,  or  the  note.  The  maker  of  the  note  swore 
that  he  had  been  written  to  by  W.  to  pay,  and  that  he  had  called  and  paid 
W.  and  the  note  was  delivered  up  to  hira.  W.  mailed  a  registered  letter 
to  plaintiffs  purporting  to  enclose  the  amount  of  the  note,  which,  when  re- 
ceived, contained  no  money ;  and  when  telegraphed  to  regarding  it,  W.  re- 
plied that  he  had  put  the  money  in  the  letter.  W.  was  not  examined  as  a 
witness.  There  being  a  verdict  for  the  defendant, 
Htld,  on  motion  for  a  new  trial,  that  there  was  no  evidence  of  either  a  retainer 
of  defendant  by  plaintiffs  or  a  conversion  of  the  note,  and  the  rule  to  set 
aside  verdict  was  therefore  discharged. 

This  was  an  action  tried  before  the  Chief  Justice  at  the 
Westmoriand  Circuit,  in  January,  1878.  The  declaration 
contained  three  counts  : 

The  first  count  alleged  that  defendant  being  an  attorney, 
the  plaintiffs  caused  to  be  delivered  to  him  and  he  received,  as 
and  being  such  attorney  for  the  plaintiffs,  a  promissory  note 
(describing  it)  and  the  plaintiffs  required  defendant  when  he 
received  the  amount  to  remit  the  same  to  the  plaintiffs'  solici- 
tors at  Coaticook,  Quebec,  at  defendant's  earliest  convenience 
for  the  plaintiffs,  and  the  plaintiffs  thereby  retained  the  defend- 
ant as  such  attorney,  and  the  defendant  accepted  the  retainer 
of  the  plaintiff  to  take  proper  and  necessary  proceedings  to 
*  collect  and  receive  the  said  money  and  to  remit  the  same  to 
the  plaintiffs ;  and  it  thereupon  became  the  defendant's  duty  as 
such  attorney  for  a  reward  which  plaintiffs  had  upon  such  re- 
tainer agreed  to  pay  him  to  take  proper  and  necessary  proceed- 
ings to  collect  the  said  note  and  remit  the  amount  thereof  in  a 
careful,  diligent  and  proper  manner  to  the  said  plaintiffs'  solici- 
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1S70        tors ;  yet  the  defendant  conducted  the  collecting  and  remittance 
Eastern     of  said  money  imprudently  negligently  and  carelessly  as  such 
attorney,  whereby  said  promissory  note  and  the  whole   of  the 
money  and  interest  were  wholly  lost  to  the  plaintiflGs,  fee 

2;  That  plaintiffs  caused  to  be  delivered  to  defendant  an  at- 
torney, tc.,  as  aforesaid,  a  certain  other  promissory  note  made, 
fee,  to  be  by  the  defendant  collected  and  the  amount  remitted, 
&c.,  and  the  defendant  received  the  said  note  for  the  purposes 
last  aforesaid,  and  it  thereupon  became  defendant's  duty  to  take 
proper  and  necessary  proceedings  for  the  purpose  of  collecting 
the  amount  thereof  and  to  remit  the  same  when  collected  for 
the  plaintiffs,  or  to  account  for,  or  to  return  the  said  last  men- 
tioned note  in  case  he  should  not  collect  the  amount  thereof; 
yet  defendant  did  not  collect  said  money  and  remit  same  to 
the  plaintiffs,  nor  did  defendant  account  for  or  return  the  note 
to  the  plaintiffs  upon  failing  to  collect  the  amount  thereof ;  but 
so  carelessly  and  negligently  conducted  the  collecting  of  said 
money  and  the  remitting  thereof  that  the  same  became  wholly 
lost  to  the  plaintiffs,  &c. 

3.  That  defendant  converted  to  his  own  use  and  wrongfully 
deprived  the  plaintiffs  of  the  use  and  possession  of  the  plaintiffs' 
goods,  that  is  to  say,  a  certain  other  promissory  note  made,  &c 

The  pleas  were,  not  guilty,  and  special  pleas  traversing  the 
delivery  of  the  note  to  the  defendant  and  retainer,  and  other 
pleas  alleging  the  careful  remittance  of  the  money  to  the 
plaintiff'  solicitor. 

It  appeared  in  evidence  that  one  T.  Medley  Wetmoro  had 
once  been  a  student-at-law,  in  the  office  of  the  defendant,  who 
is  a  Barrister  in  extensive  practice,  at  Dorchester.  Whilst  he 
was  a  student  he  had  been  in  the  habit  of  getting  the  defen- 
dants letters,  for  him,  from  the  Post  Office ;  and  occasionally 
giving  the  usual  receipt  to  the  Post  Office  for  the  registered 
letters  addressed  to  the  defendant.  He  never,  at  any  time, 
had  any  authority  to  open  letters  addi^essed  to  the  defendant; 
and  never  did  open  them  to  the  defendant's  knowledge. 

For  a  short  time  after  his  admission,  and  whilst  carrying  on 
his  own  business,  Wetmore,  who  is  the  defendant's  brother-in- 
law,  was  permitted  by  the  latter  to  occupy  a  portion  of  his  office. 
Whilst  he  so  remained  in  the  occupation  of  a  part  of  the  office, 
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Wetmore  had  access  to  the  defendant's  box  in  the  post  office,  _   ^^ 
and  the  privilege  of  using  the  defendant's  key  of  the  box     Eastkrk 
(which   was  always   hanging   up   in   the   defendant's  office)    Townships 
whenever  he  wished ;  but  it  was  no  longer  any  part  of  his  duty  ^ 

to  bring  the  defendant  his  letters.  Haninotoic. 

On  5th  December,  1874,  after  his  admission  as  an  attorney, 
and  whilst  occupying  a  part  of  the  defendant's  office,  Wetmore 
addressed  a  letter  toJMessrs.  Doak  &;  Fisk,  the  plaintiffs'  solicitors 
at  Coaticook,  in  the  Province  of  Quebec,  which  purported  to  be 
in  reply  to  one  of  theirs  to  him  of  date  27th  November 
previous.  It  advised  them  that  "his  dienta"  M.  &  A.  W. 
Mitton  were  ready  to  pay  the  amount  of  their  note ;  but  that 
they  declined  to  do  so  unless  it  was  delivered  up  to  them  in 
Dorchester,  upon  payment.  It  also  reminded  Messrs.  Doak  & 
Fisk  that  in  a  former  letter,  the  writer  mentioned  the  name  of 
D.  L.  Hanington  (the  defendant)  and  P.  A.  Landry,  two  of  the 
first  lawyers  in  Dorchester,  to  whom  his  clients'  note  might  be 
sent. 

The  result  of  the  letter  of  5th  Deoember,  1874,  from  Wetmore 
was  a  letter  dated  15th  Januarj'-,  1875,  which  Doak  &  Fisk 
addressed  to  the  defendant,  and  which  was  as  follows :  "  Having 
a  claim  on  behalf  of  the  Eastern  Townships  Bank  for  collection, 
against  Mayhew  and  Andrew  Mitton,  your  confrere,  Mr.  T.  M. 
Wetmore,  asked  us  to  send  the  note  which  we  now  inclose  to 
you;  and  he  would  place  tlie  amount  in  your  hands.  Will 
you  receive  the  same  and  remit  to  tis  at  your  earliest 
convenience.  Yours  &c., 

Doak  &  Fisk." 
The  following  letters  from  T.  M.  Wetmore  were  also  in  evi- 
dence : — 

Dorchester,  20th  January,  1875. 
Messrs.  Doak  &  Fisk, — Mr.  D.  L.  Hanington  has  in- 
formed vie  that  he  has  received  from  you  M.  &  A.  W.  Mitton's 
note  and  that  he  has  been  informed  by  you  that  I  had  informed 
you  that  it  would  be  paid  on  presentment.  I  have  now  to  say 
that,  in  consequence  of  the  extreme  severity  of  the  weather  for 
the  past  month  and  the  great  amount  of  snow,  it  is  utterly  im^ 
possible  for  me  to  communicate  with  my  clients,  who  are  some 
seven  or  eight  miles  in  the  woods-^some  distance  from  here— 
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the  roads  being  blocked  up  and  impassable.  However,  I  shall 
sec  them  at  the  earliest  possible  moment  and  have  the  matter 
arranged.  Yoiu's,  &c., 

T.  M.  Wetmore. 

DoiicuESTEit,  29th  January,  1875. 

Dear  Sirs, — ''  Your  note  to  Lynam  is  now  in  my  hand^i, 
and  by  attending  to  it  at  once,  you  can  save  yourself  any 
further  trouble.  /  sludl  Iwlvc  to  Jiand  it  to  D.  L.  Hanvngton  in 
a  few  days  whose  instructions  are  to  collect  it  at  once.  You 
better  come  and  see  me  at  once  and  have  the  matter  settled 
without  trouble." 

Yours,  &c., 
Mr.  Andrew  W.  Mitton.  T.  M.  Wetmore 

Wetmore  was  not  called  or  examined  as  a  witness,  and  the 
defendant  himself,  who  was  examined,  utterly  denied  the 
truth  of  the  statement  contained  in  Wetmore's  letter  of  26th 
January,  1875.  He  swore  that  he  never  received  a  retainer 
from  the  plaintiffs ;  that  he  never  received  or  saw  the  letter  of 
15th  January,  1875,  that  or  the  note  in  question ;  that  he  never 
even  heard  of  these  until  he  heard  of  their  loss.  Mitton  said 
he  got  Wetmore's  letter  of  29th  January,  on  a  Saturday,  and 
that  he  called  and  paid  the  amount  of  the  note  to  him  on  Mon- 
day and  took  the  note.     He  had  the  note  at  the  trial. 

Wetmore  mailed  a  letter  to  Doak  &  Fisk  and  registered  it  at 
Dorchester  about  10th  February,  1875.  This  letter  was  re. 
ceived  by  Doak  &;  Fisk  about  13th  February,  but  it  had  no 
money  in  it,  and  in  reply  to  a  telegram  he  sent  a  despatch 
stating  that  he  had  put  the  money  in  that  letter. 

The  jury  on  the  evidence  found  for  the  defendant. 

A  rule  nisi  for  a  new  trial  was  subsequently  obtained, 
against  which,  on  February  loth  A.  L.  PalToer,  Q.  C,  shewed 
cause;  and  W.  J,  Gilbert  was  heard  in  support  of  the  rale. 

Gut.  adv.  vdt 

The  following  judgments  were  now  delivered  : 

Weldon,  J.  This  was  an  action  for  money  received  by  the 
defendant  for  the  plaintiffs,  (the  declaration  al3o  contained  a 
count  in  trover)  tried  before  the  Chief  Justice  at  Dorchester  in 
January,  1878,  when  a  verdict  was  found  for  the  defendant. 
The  rule  nisi  w^as  gitinted  for  misdirection.    It  appeared  that 
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the  plaintiffs  were  the  holders  of  a  noto  of  Mayhew  Mitton  for        1879 
some  S70.     The  plaintiffs  state  they  sent  the  note  to  the  defon-      Eastbun 
dant  in  a  letter  in  January,  1875.     The  letter  was  taken  out  of   Townships 
the  post  oflBce  at  Dorchester  by  Mr.  Wetmorc,  who  had  formerly         ^^^ 
been  a  student  in  Mr.  Hanington'a  office,  but  was  admitted  as  haningto.n. 
an  attorney  and  ceased  being  a  student.    The  money  was  paid 
by   Mitton   to  Mr.  Wetmore,  and  the  note  given  up  to  the 
drawer.     The  plaintiff  received  a  letter  from  Mr.  Wetmore  say- 
ing "  the  money  was  inclosed,"  but  no  money,  as  the  plaintiffs 
allege,  was  contained  in  the  letter.    The  leamed  Chief  Justice 
told  the  jury  unless  Mr.  Wetmore  was  the  agent  of  Mr.  Han- 
ington,  he  could  not  be  made  liable  for  the  money,  and  this 
question  was  left  to  the  jury,  who  found  in  favor  of  the  defen- 
dant, that  Wetmore  was  not  the  defendants  agent. 

The  plaintiffs*  counsel  contended  that  as  Wetmore  had,  when 
a  student  in  Mr.  Hanington's  office,  received  his  letters  from 
the  post  office,  he  continued  so  after  he  was  admitted  as  an 
attorney.  Story  on  Agency,  sec.  137,  was  cited  for  this  pro- 
position, but  I  think  it  does  not  bear  out  what  the  plaintiffs' 
counsel  contended  for. 

The  question  of  agency  was  for  the  jury,  and  the  direction 
of  the  Chief  Justice  was  right. 
Fisher,  J.  I  am  of  the  same  opinion. 
WeT3I0RE,  J.,  took  no  part,  being  related  to  the  defendant. 
Duff,  J.  I  think  that  the  rule  in  this  cause  should  be  dis- 
charged. Under  the  fii'st  two  counts  of  the  declaration  there 
is  clearly  no  evidence  of  the  alleged  retainer  of  the  defendant, 
and  under  the  third  count  there  is  no  evidence  of  the  alleged 
conversion.  Assuming  that  there  was  evidence  of  an  authority 
to  Wetmore  to  receive  Mr.  Hanington's  lettcrs^from  the  post 
office,  neither  the  receipt  of  the  letter  nor  the  bringing  it  to  the 
defendant s  office  was  a  converaion.  Neither  was  the  leceipt 
of  the  money  by  Wetmore  a  converaion  by  the  defendant. 
There  could  be  no  conversion  by  the  defendant  until  after  the 
money  came  into  his  hands,  and  the  money  here  never  reached 
the  defendant's  hands  at  all.  The  defendant  was  instructed  to 
receive  the  money  and  to  remit  it  to  the  plaintiffs ;  and  how 
could  he  have  been  guilty  of  the*  wrong  alleged  in  the  third 
count  before  he  even  received  it  ? 

Hule  dmharged. 
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W9       PATTISON  V,  THE  MAYOR,  ALDERMEN  AND  COMMON- 
April  ALTY  OF  THE  CITY  OF  SAINT  JOHN. 

Saint  John  City — Poiver  of  Mayor,  <j&c.,  to  raise  tfic  levd  of 

the  streets — Raising  a  street  in  'part  and  erecting  a  fence 

on  the  part  so  raised  by  ivhich  access  to  the  street  is 

cut  off — Evidence  of  exercising  powers  carelesdy 

— Nonsuit — Setting  aside. 

By  the  charter  of  the  City  of  Saint  John  the  Corporation  were  given  poirer  to 
alter  amend  and  repair  streets  theretofore  laid  out,  or  thereafter  to  belaid  out 
The  eharter  is  oontinned  by  26  Gea  3,  c.  46,  and  the  right  to  alter  tbelerelt 
of  streets  is  recognized  by  9  Geo.  4,  c.  4.  Church  street  was  not  one  of  thu 
streets  originally  designated  on  the  plan  of  the  City.  It  was  made  a  public 
street  in  1811,  on  petition  of  the  owners  of  the  land  through  which  it  posses, 
who  gave  the  land  for  the  street  In  1874  the  Corporation  raised  CHiarcli 
street,  below  Canterbury  street,  Riling  it  in  to  within  four  or  five  feet  of  th*; 
plaintiffs  house  and  shop.  On  th6  embankment  so  made  in  front  of  the 
plaintiff's  house  and  shop  the  Corporation  erected  a  fence.  By  reason  of 
this  the  plaintiff  had  no  access  from  his  house  and  chop  to  the  street,  but 
reached  them  by  the  narrow  passage  left  next  the  house  and  shop  mnniDg 
easterly  toward  Canterbury  street  and  westwardly  toward  Prince  Wiliiam 
street  An  action  having  been  brought  against  the  Mayor,  &&,  of  the  City 
for  the  damage  sustained  by  the  plaintiff  by  reason  of  so  filling  in  the  street 
and  erecting  the  fence,  in  which  the  plaintiff  was  non-suited,  ou  a  motion 
to  set  aside  the  non-suit,  it  was  held  (by  Welik>k,  Fihhkr,  and  Wktmork. 
JJ.,  Allen,  C.  J.,  and  Duff,  J.,  dissenting)  that  the  Corporation  had  no 
right  to  fill  in  the  street  in  the  manner  in  which  they  did  it,  and  to  erect 
the  fence  on  the  embankment  in  front  of  the  plaintiff's  house  and  shop,  and 
that  the  manner  in  which  the  Corporation  had  filled  in  the  street  and  erected 
the  fence  was  of  itself  evidence  that  they  had  acted  carelessly  and  without 
reasonable  skill  and  care  and  that  the  consideration  of  this  should  not  havo 
been  withdrawn  from  the  jury. 

Action  on  the  cose  tried  before  Mr.  Justice  Duff,  at  the 
Saint  John  November  Circuit,  1876.  The  pleadings  and  facte 
of  the  case  are  fully  stated  in  the  judgments. 

On  the  trial  the  plaintiff  was  nonsuited.  King,  Q.  C,  having 
in  a  former  term  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  on 

June  24,  1878,  Thomson,  Q,  C,  shewed  cause.  For  the 
powers  of  the  Corporation  to  alter  the  levels  of  the  streets,  I 
would  refer  the  Court  to  the  charter  of  Saint  John,  3  L.  &  P. 
S.,  999  and  to  the  Acts  9  Geo.  4,  c.  4 ;  22  Vic,  c.  41 ;  18  Vic 
c.  10  ;  21  Vic,  c.  43  s.  4 ;  23  Vic,  c.  59  ;  24  Vic,  c  25 ;  27  Vic., 
c  16 ;  28  Vic,  c  20  ;  30  Vic,  cc  34  and  73  and  32  Vic,  c  65, 
The  power  to  make  and  lay  out  streets  in  Saint  John  and 
alter  the  levels  is  given  to  the  Common  Council  in  words  as 
plain  as  can  be.  The  deed  of  dedication  places  the  street  on 
the  same  footing  as  the  other  streets  of  tbo  ,<?ity.    f  h?  soil  of 
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this  street  is  vested  in  the  Corporation.    Beckett  v.  Coi^pora-        1879 
tion  of  Leeds  ;*  but  it  makes  no  difference  whether  the  soil  of     PAiriaoir 
the  street  is  in  the  Corporation  or  the  plaintiff.     And  the  ^^     v. 
power  of  the  Corporation  is  to  be  construed  liberally.     OaUo- 
way  V.  Mayor  of  London ;'  Reams  v.  The  Cordwamer'a  CoTti- 
pany*    He  also  cited  Bovlton  v.  Crowther;*  Britiah  Coat  Flate 
Manuf.  Co.  v.  Meredith  /  Add.  Torts,  735,  736,  769 ;  Beaver  v. 
Mayor  of  Manclvester  ;*  Waddne  v.  Great  Northern  Ry  Co.  ;^ 
Duncan  v.  Findlater  f  Swtton  v.  Clurh  ;*  Mayor  of  Montreal 
V.  Drummond  ;^^  Ricket  v.  Metropolitan  R*y  Co;^^  Jov^  v. 
Stanatead,  Shefford  <fe  ChamUy  Ry  Co, ;"    Eoyt  v*  City  of 
Hudson  /*  CaUender  v.  MarsL^* 

Ki'^i  Q-  C.,  in  support  of  the  rule.  The  question  is  whether 
what  was  done  here  was  within  authority  of  law :  Ricket  v. 
Metropolitan  Ry  Co.  If  the  act  is  done  wantonly  or  carelessly 
it  is  not  within  the  authority  of  law.  I  claimed  that  I  was 
entitled  to  have  left  to  the  jury  whether  or  not  the  Corporation 
bad  acted  wantonly  in  the  matter.  (Duff,  J.  I  thought  there 
was  no  evidence  of  that.  As  a  proposition  of  law  I  was  inclined 
to  agree  with  you.)  Atfy  Gen.  v.  The  Coneervatara  of  the 
River  Thames)^  The  Corporation  must  exercise  their  powers 
with  reasonable  care  and  skill,  and  if  that  is  wanting  an  action 
lies :  Clothier  v.  Wehater}* 

I  shall  first  enquire  into  the  powers  of  the  Corporation  in 
matters  of  this  kind.  They  have  no  right  to  interfere  with 
any  person's  rights.  Bovlton  v.  Crotiiher."  I  think  the  power 
to  amend  and  repair  streets  would  authorize  the  cutting  down 
of  streets.  The  Act  9  Geo.  4,  c.  4  does  not  extend  the  power  of 
Corporation  beyond  what  the  Charter  does.  It  only  recognizes 
the  right  to  ei-ect  steps  on  the  street  where  it  has  been  cut 
down. 

*  L.  R.  7  Ch.  App.  421.        »  L.  R.,  1  H.  L.  34  »  6  C.  B.,  N.  S.  386. 

*  2  B  &  C.  703,                     *  4  T.  R.  7»4.  •  8  E.  &  B.  44. 
»  16  Q.  B.  961.                     *  6  C.  &  F.  894.  •  6  Tannt.  29. 
"  L.  R.  1  App.  C.  384.          "  L.  R.  2  H.  L.  175.  "  L.  R.  4  P.  C.  98. 
»  9  Am.  R.  473.  "  1  Pick.  417. 
"  8  Jur.  N.  S.  1208  ;  11  W.  R.  163.  '*  12  C.  B.,  N.  S.  790. 

»»  2  B.  &  C.  703. 
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1879  Obstructing  the  access  to  a  man  s  property  is  interfering  with 

PATnsoN     his  rights.     It  was  so  decided  under  the  Lands  Clauses  Consol. 

V.         Act     Ricket  v.  M.  R.   Co.;'   Reg,   v.  Vestry  of  St  Lukes;' 

^ToH^  ^*  ^^^^^  ^-  Midland  Ry.  Co.' 

It  must,  I  admit,  have  been  the  intention  of  the  Legislature 
that  the  Corporation  should  have  power  to  cut  down  the  streets. 
It  is  impossible  that  it  should  be  otherwise  in  a  place  like  Saint 
John.  But  Attorney  General  v.  Colney  Hatch  Lunatic  Asylum,* 
shows  that  a  statute  will  not  be  construed  to  authorize  a 
nuisance.  The  act  done  must  be  absolutely  necessary  for  the 
performance  of  the  objects  contemplated  by  the  statute.  The 
retaining  wall  was  3ft  Gin.  high  in  front  of  plaintiflTs  shop, 
and  on  top  of  this  a  fence  3ft  high.  Where  in  the  charter  is 
authority  given  to  do  such  an  act  ?  It  cannot  be  implied.  It 
must  be  by  express  words.  The  act  complained  of  was  a  tres- 
pass upon  the  plaintiff's  property.  Ho  owned  the  soil  ad 
inediv/in  JUum  vice.  Beckett  v.  Corporation  of  Leeds ;  Add. 
Torts  282,  283.  The  presumption  of  law  may  be  rebutted. 
In  this  case  there  is  evidence  strengthening  the  presumption. 

Peters  (City  Surveyor)  said  the  street  was  left  in  that  posi- 
tion to  please  the  plaintiff.  He  did  not  say  the  plaintiff  i^- 
quested  it ;  it  was  not  a  fact,  merely  an  opinion. 

The  Corporation  were  not  bound  to  raise  the  street ;  not 
bound  to  exercise  their  discretion,  and  if  they  did,  they  had  no 
right  to  injure  a  man's  property. 

They  had  no  right  to  erect  a  nuisance  on  the  highway. 
Reg.  v.  Longton  Oas  Company.^  Where  is  the  authority  to 
put  a  fence  up  in  the  middle  of  the  street  ?  It  was  clearly  a 
nuisance :  Wood  v.  Carlcton  Branch  Ry.  Co.^ 

As  to  plaintiff  being  estopped,  the  question  whether  the 
street  was  left  in  that  condition  by  his  consent  ought  to  have 
been  left  to  the  jury  :  Marshall  v.  Ullesivater  Steam  Naviga- 
tion CoJ 

If  the  Corporation  had  the  right  to  alter  the  level  of  the 
street,  it  must  have  been  so  done  as  to  make  it  available  for  all 
persons  on  the  street  and  for  all  parts  of  the  street. 

^  L.  R.  2  U.  L.  196.         «  L.  JEL  6  Q.  B.  572.         »  L.  K.  FcTpTsil. 
*  L.  R.  4  Ch.  App.  140.    *  2  E.  &  E.  651.  «  1  Pugs.  244. 

»  L.  R.  7  Q.  B.  IGC. 
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The  judge  should  have  left  to  the  jury,  (1.)  Whether  reason*        W9 
able  care  and  skill  were  exercised  in  carrying  out  their  powers.     PAinsoir 
(2.)  Whether  Corporation  acted  arbitrarily  and  with  careless  •• 

indifference  to  plaintiff's  rights.  He  should  have  directed  a  ^  j^hk' 
verdict  for  the  plaintiff,  (1.)  on  the  ground  that  the  Corpora- 
tion had  no  right  to  partially  raise  the  level  of  the  street,  and 
thus  shut  out  the  plaintiff  from  any  possible  access  to  it; 
and  (2.)  because  the  defendants  had  no  right  to  erect  the 
fence  on  the  street. 

Gar.  adv.  v\dt 

The  following  judgments  were  now  delivered : 

Duff,  J.  This  cause  was  tried  before  me  at  the  Saint  John 
Circuit  in  November,  187G,  a&d  the  plaintiff  was  nonsuited. 

On  the  trial  it  was  agreed  upon  between  the  counsel  for  the 
respective  paities,  that  the  cause  should  be  disposed  of  upon 
the  evidence,  irrespective  of  the  pleadings,  which  the  Court 
might  amend  or  not,  as  it  saw  fit. 

The  defendants,  the  Mayor  Aldermen  and  Commonalty  of 
the  City  of  Saint  John,  were  incorporated  by  Royal  charter, 
in  the  25th  year  of  the  reign  of  George  III.  Amongst  other 
powers  conferred  upon  them  by  their  charter,  is  the  authority, 
from  time  to  time,  "  not  only  to  establish,  appoint,  order  and 
direct  the  making  and  laying  ovi  all  other  streets,  &c.,  &c, 
heretofore  made,  laid  out  and  used ;  but  also  to  alter,  amend 
and  repair  all  such  streets,  &;c.,  heretofore  made,  laid  out  or 
used,  or  hereafter  to  be  made  or  laid  oui  in  and  throughout 
the  said  City  of  Saint  John,  &c,  &c.,  so  always  as  such  *  * 
streets,  so  to  be  laid  out,  do  not  extend  to  the  taking  away  of 
any  person's  right  of  property,  without  his  or  their  consent,  or 
by  some  known  laws  of  the  Province  of  New  Brunswick,  or  by 
the  law  of  the  land." 

This  charter  was  confirmed  by  2G  George  III»  and  the  au-* 
thority  thereby  given  to  amend  and  repair  the  streets,  and,  in 
80  doing,  io  alter  their  levels,  is  recognized  by  9  George,  IV,  c.  4. 
The  latter  Act  is  revived  and  continued  by  22  Vic,  c  41,  and 
it  is  in  force  at  the  present  day. 

Church  street,  hereafter  referred  to,  was  not  one  of  the 
streets  designated  on  the  original  plan  of  the  City  when  it  was 
laid  out.     Early  in  the  present  century  the  owners  of  a  block 
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187^        of  land  in  the  City,  bounded  North  by  King  street,  South  by 
Pathbon     Princess  street,  East  by  Germain  and  West  by  Prince  William 
^'  street,  presented  a  petition  to  the  Common  Council  setting  forth 

^  JonN^  ^  the  advantages  which  were  likely  to  accrue  to  the  individual 
proprietors  by  connecting  with  Cross  street,  the  streets  which 
bounded  it.  This  petition,  which  was  in  evidence,  set  forth 
that  the  petitioners  "had  made  muttial  recompense  to  each 
other  for  tlte  lo88  of  ground"  that  either  should  sustain  by 
means  of  opening  "  such  cross  street,  &c.,  and  that  they  were 
willing  to  relinquish  all  claim  to  the  growad"  whereon  the 
i:treet  lay,  "  and  to  yield  up  their  right  to  the  community  for 
the  purpose  of  a  common  street  or  highway ;"  and  prayed  that 
the  Council  would  take  the  premises  into  consideration,  and 
lay  out  and  establish  such  streets  as  public  open  streets  and 
highways  for  all  His  Majesty's  subjects,  according  to  the  plan 
thereunto  annexed. 

Upon  this  petition  an  ordinance  of  the  City  was  made  in 
September,  1811,  ordaining  and  declaring  that  two  streets,  as 
described  in  a  map  or  plan  annexed  to  it,  should  be  forever 
thereafter  public  streets  of  the  City,  to  be  used  at  all  times  as 
such,  "  and  that  the  name  of  the  street  leading  from  Prince 
William  street  to  Oermain  street,  shall  be  Church  street ;  and 
the  name  of  the  other,  leading  from  King  street  to  Church 
street  shall  be  Cross  Street."  This  ordinance  was  produced 
from  the  prc^r  custody,  on  the  file  in  the  City  Clerks  oflSce, 
and  put  in  evidence  with  the  plan  attached,  showing  the  streets 
as  described  in  it.  The  cross  street  running  North  and  South 
was  not  extended  through  to  Princess  street  then,  as  seems  to 
have  been  contemplated  by  the  petitioners,  but  only  from  King 
to  Church  streets. 

In  1855  an  Act  of  the  Legislature  was  passed  (18  Vic, 
c.  10),  authorizing  its  extension  through  to  Princess  street, 
under  the  name  of  "  Canterbury  Street.**  And  under  the  pro- 
visions of  that  Act  Canterbury  street  was  opened.  50  ft  in 
width  from  Church  street  through  to  Princess  street.  The 
10th  section  of  18  Vic,  c  10,  also  made  provision  for  the 
appointment  of  commissioners  to  widen  Cross  street  as  soon  as 
the  buildings  on  the  West  side  should  be  removed,  pulled  down 
or  destroyed  or  as  soon  as  the  Corporation  of  Saint  John 
should  deem  it  expedient  to  do  so. 
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Subsequently  on  the  opening  of  Canterbury  street,  a   fire        ^87^ 
occurred  which  destroyed  the  buildings  on  the  West  side  of     Pattmon 
Crass  street.     Another  Act  of  the  Legislature  was  then  passed  ^• 

(2f)  Vic,  c.  20,)  which  made  some  further  provisions,  and  Com-      ^j„,\5f 
missioners  were  then  appointed  under  18  Vic,  c  10,  s.  10,  who 
in  pursuance  of  the  authority  to  them  thereby  given,  widened 
Cross  street  until  its  westerr^line  became  a  prolongation  north- 
erly of  Canterbury  street. 

From    Germain    street    the    ground    descends    westwardly 
towards  Prince  William  street,  and  from  Princess  street  north- 
wardly towards  King  street,  and  the  lowest  point  of  Canter- 
bury street,  was  at  its  intersection  with  Church  street.     The 
consequence  was  that  the  surface  water  from  the  newly  opened 
street  was   diverted  at  that  point,  and  found  its  way  down 
Church  street,  where  in  the  winter  season  it  froze  and  formed 
ice  to  the  depth  of  two  or  three  feet  which  had  to  be  cut  out 
every  Spring.     To  obviate  this  it  became  necessary,  so  the  City 
Engineer  swore,  to  raise  the  level  of  Church  street  at  its  point 
of  interaection  with  Cross  and  Canterbury  street  so  as  t;0  give 
one  continuous  and  uniform  grade  from  Princess  street  to  King 
street,  and  thus  provide  for  the  conveyance  of  the  surface  water 
to  the  latter  street.    And  this  was  accordingly  done.     But  rais- 
ing the  level  of  Church  street  for  that  pUrpo.se  gave  it  a  sudden 
descent  from  the  West  line  of  Canterbury  street,  and  when  the 
line  of  Cross  street  was  extended  westwardly  after  the  fire, 
CTiurch  street,  at  its  point  of  intei-section  with  it,  became  un- 
safe for  the  passage  of  loaded  teams.      It  pitched  suddenly, 
there,  towards  the  west,  and  also  descended  southerly ;  and, 
owing  to  the  steepness  and  irregularity  of  its  surface,  loaded 
teams  ascending  it  were  liable  to  be  twisted  and  overthrown. 
Some  accidents  had  happened,  and  the  defendants  had  had  it 
in  contemplation,  for  some  years,  to  raise  the  grade  of  Church 
street  between  Canterbury  and  Prince  William  streets,  in  order 
to  make  it  safe  for  traffic.     At  length  an  owner  of  property  on 
the  north  side  of  Church  street,  who  had  erected  a  building 
there  on  the  representation  that  it  would  be  raised,  wrote  to 
the  defendants  complaining  of  the  delay.     That  letter  was  re- 
ferred to  the  Street  Committee,  composed  of  the  six  Councillors 
for  the  Eastern  side  of  the  Harbour.     From  the  evidence  of 
81 
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^S79        the  City  Engineer  I  gather  that  that  Committee  had  several 

Pattison     meetings,  at  all  of  which  he  was  present     Finally  they  made 

^'  their  report  to  the  Common  Council,  and  thereby  recommended 

John        *  ^^^^  ^^^  northerly  sidewalk  and  the  roadway  of  Church  street, 

west  of  Canterbury,  be  raised  to  a  grade  running  in  one  line 

from  the  present  level  of  Canterbury  street  to  the  present 

surface  of  Prince  William  street ;  ^nd  the  southerly  sidewalk 

be  raised  as  far  as  jwssible  at  present;  and  a  retaining  wall  be 

built  on  tlve  southern,  side-  of  (lie  road/way^ 

The  recommendation  of  the  committee  was  approved  of  and 
adopted  by  the  Common  Council,  who,  on  9th  Sept,  1874, 
passed  a  resolution  ordering  it  to  be  carried  out  In  pursuance 
of  that  resolution  the  grade  of  Church  street,  at  the  western 
lines  of  Cross  and  Canterbury  streets,  was  raised  to  the  level  of 
the  surface  of  the  latter  street — to  the  south  side  of  the  road- 
.  way  of  Church  street — w^here,  in  conformity  with  the  resolu- 
tion of  the  Common  Council,  a  retaining  wall  was  built  The 
southern  side  walk,  ''  to  please  the  plaintiff,"  as  the  Engineer 
testified,  w^as  left  in  the  state  it  was. 

The  plaintiff  was  possessed  of  a  lot  cf  land  25x80,  on  the 
south  side  of  Church  street,  and  a  few  feet  to  the  westward  of 
Canterbury,  with  a  house  thereon,  which  he  occupied,  partly 
as  a  dwelling  house  and  partly  as  a  tinsmith's  shop.  The  re- 
taining w^all,  just  referred  to,  was  about  four  feet  distant  from 
the  front  of  the  house,  and,  opposite  the  plaintiflTs  door,  it  was 
between  three  and  four  feet  high. 

Access  to  the  southern  sidewalk,  from  Canterbury  sti*eet,  was 
obtained  by  a  flight  of  steps  constructed  by  the  defendants  for 
that  purpose ;  and  at  the  western  end,  from  the  roadway  of  the 
street  itself,  where  the  roadway  and  the  street  acquired  the 
same  level. 

After  the  retaining  wall  was  built,  it  became  necessary  to 
erect  a  fence  upon  it  to  prevent  passengers  from  falling  over, 
on  dark  nights,  upon  the  southern  sidewalk.  For  that  purpose 
the  defendants  put  an  open  board  fence,  about' three  feet  high, 
upon  the  top  of  the  wall. 

It  is  for  the  luising  of  the  grade  of  Church  street  in  front  of 
the  plaintiff's  property,  the  building  of  the  retaining  wall  on 
the  south  side  of  the  roadway^  and  the  erection  of  the  fence 
upon  it,  that  this  action  is  brought. 


Digiti 


ized  by  Google 


EASTER  TERM,  XLII.  VICT.  643 

On  behalf  of  the  plaintiff,  it  was  contended  that  the  raising        ^^^ 
of  the  street  and  the  building  of  the  retaining  wall,  in  front  of     Pattisu^ 
his  house,  so  as  to  obstruct  his  access  to  it,  were  an  interference  ** 

with  the  rights  of  property,  within  the  restrictive  clause  in  the  j^^^^^ 
charter.  It  was  said  that  Church  street  not  having  been  one 
of  the  streets  originally  designated  on  the  plan  of  the  city,  the 
defendants  had  no  property  in  its  soil ;  that  the  original 
proprietors,  who  dedicated  their  land  "  for  the  purposes  of  a 
street,"  retained  their  title  to  the  soil,  subject  only  to  the  right 
of  way  of  the  public  over  it ;  and  therefore  that  the  plaintiff's 
title  extended  ad  medium  jUv/ni  viw,  and  the  erection  of  a 
fence  upon  the  retaining  wall  was  a  trespass  to  his  soil.  And 
finally  it  was  urged  that  I  should  have  left  it  to  the  jury  to 
say  whether  the  defendants  had  exercised  the  powei-a  vested 
in  them  with  reasonable  care  and  skill,  or  negligently,  arbi- 
trarily or  with  wanton  indifference  to  the  plaintiff's  rights ; 
and  that  I  should  have  directed  a  verdict  for  the  plaintiff, 
on  the  ground  that  the  defendants  had  exceeded  their  authority, 
in  raising  the  level  of  the  street  only  partially  across,  leaving 
the  southern  sidewalk  at  its  original  level,  and  in  erecting  a 
fence  upon  the  retaining  wall. 

I  think  that  the  raising  of  a  street  in  front  of  a  person  s 
property  is  not  such  an  interference  with  the  rights  of  property 
as  will  come  within  the  restrictive  clause  in  the  charter.  The 
charter  empowers  the  <lefendants :  l.st.  to  make  and  lay  aui 
streets  other  than  those  designated  on  the  original  plan  of  the 
City ;  2nd,  to  alter,  amend  and  repair  all  the  streets  already  laid 
out  and  also  all  those  which  shall  be  thereafter  laid  out  "  so 
always  as  such  streets  .so  to  he  laid  oxit  do  not  extend  to  the 
taking  away  of  any  persons  right  of  property,  without  his  con- 
sent or  by  the  law  of  the  land."  Tlie  qualification  of  the  de- 
fendants' authority  applies  only  to  new^  streets  "  to  he  laid  out'' 
No  new  street  could  be  laid  out  and  made,  without  taking  a 
portion  of  the  land  which  had  already  been  granted  to  the  in- 
habitants ;  wherefore  it  must  not  be  done,  unless  it  be  accord- 
ing to  law  or  with  the  owners'  consent.  But  every  owner  of 
land  in  the  City  of  Saint  John,  when  he  acquired  his  title  to 
it,  knew  "the  irregularities  of  the  ground  upon  which  that 
City  wa3  laid  out,"  and  the  necessity  of  pifiking  various  and 
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^879         extensive  "alterations  in  the  levels  of  the  streets,"  which  are 
Pattkok     referred  to  in  9  Geo.  IV,  c.  4 ;  and  he  purchased  his  property 
^'  subject  to  all  the  inconveniences  which  might  result  from  any 

John  ^"^^  alterations.  In  view  of  the  character  of  the  ground  upon 
which  the  City  is  built,  the  power  given  by  the  Charter  to 
"alter  and  amend"  the  streets  involved,  necessarily,  the  author- 
ity to  alter  their  levels.  The  authority  to  do  so  is  recognized, 
not  only  by  the  9  Geo.  IV,  c.  4  but  also  by  21  Vic,  c.  43,  s.  4-, 
and  30  Vic,  c  34. 

Apart  from  any  legislative  recognition  at  all  the  language  of 
the  charter  itself  is  amply  sufficient  for  that  purpose.  Nide 
The  Goveimor  and  Company  of  tfte  BHtish  Cast  Plate  Manu- 
facturers V.  Meredith  ;*  Boulton  v.  Croivther  ;*  Callender  v. 
Marshy  where  the  word  "  amend  "  was  held  sufficient  to  autho- 
rize the  Corporation  to  make  alterations  in  the  levels  of  the 
streets. 

Assuming  that  the  defendants  were  authorized  to  alter  the 
levels,  it  was  objected  that  they  should  not  do  so  in  the  manner 
in  which  they  had  raised  the  level  of  Church  street.  When  a 
power  of  this  kind  is  given  to  a  public  body,  like  the  Corpora- 
tion of  Saint  John,  it  ivill  receive  a  liberal  construction ;  and 
every  fair  intendment  will  be  ma^  in  favor  of  those  who  are 
entrusted  with  its  execution.  Gallotvay  v.  The  Mayor,  <ta,  of 
London.*  It  is  a  trust  of  great  responsibility  with  which  they 
are  clothed  for  the  public  benefit,  and  which  they  are  bound 
to  perform  under  pain  of  serious  consequences  to  the  city.  In 
view  of  the  nature  of  the  power,  and  the  responsibility  attend- 
ing its  execution,  it  would  be  a  very  narrow  and  restricted 
construction  to  put  upon  it,  to  hold  that — neither  the  charter 
or  the  Legislature  having  described  the  manner  of  executing  it 
— the  mode  of  executing  it  should  not  be  in  the  discretion  of 
those  who  arc  invested  with  it.  Vide  Sutton  v.  Clarke,*  And 
they  are  not  liable  for  damages  resulting  from  a  mere  error  of 
judgment  in  its  execution,  so  long  as  it  is  not  exercised  wanton- 
ly or  oppressively.  Vide  The  British  Cast  Plate  Manttfadurers 
Co.  v.  Meredith.     On  questions  of  this  kind  the  law  assumes 

«  4  T.  R.  794.  "^  2  B.  &  C.  m.  «  J  I^ick.  417.  427,  428. 

*  L.  R.  1  II.  L.  34.  *  fi  Taunt.  29, 

(Hoe  per  Bromwell,  L.  J.,  in  Nntter  v.  Aecringion,  L.  HA.  of  Hralth,  L.  R.  4,  i^.  M.  P.  3*. 
whore  Boulton  v,  Crowthfi'  is  cited  awd  approved  of.— Rsr.) 
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that  a  public  body  tx)  whom  the  Legislature  has  entrusted         ^^79 
the  performance  of  the  duty  will  decide  rightly ;  and,  in  the     Pattison 
absence  of  mala  fideSy  it  will  not  interfere  with  them  in  the  ^' 

exercise  of  their  discretion.  "  If  they  act  bona  fidCy  doing  no  '  j^^^^, 
more  than  they  honestly  think  necessary  *  *  *  their  acts 
are  justifiable  and  those  who  sustain  damages  therefrom  must 
protect  themselves."  Per  Bayley,  J.,  Rex  v.  Commissioners  of 
Paghara;^  The  Attoimey  General  v.  The  Conset^vators  of  the 
River  Thames.^  The  defendants,  in  that  case,  were  authorized 
by  the  Thames  Conservancy  Act,  1857,  sec.  59,  "from  time  to 
time,  as  they  should  deem  necessary  for  the  convenience  of  the 
public,  to  erect,  at  any  convenient  places,  piers  or  landing 
places  of  such  form  and  construction  as  they  should  deem  most 
advantageous  to  the  public,  and  causing  the  least  obstruction  to 
the  navigation  of  the  River  T/iames."  It  wa.s  alleged,  and  a 
largo  amount  of  evidence  was  offered  to  prove,  that  the  Con- 
servators, •*  purporting  to  act  under  the  authority  of  their  Act, 
were  about  to  construct  two  piers  which  would  interfere  with 
the  rights  of  the  public  in  a  manner  which  the  statute  did  not 
authorize ;  and  that  the  construction  of  those  piers  in  the 
vianner  irroposed  would  be  a  nuisance  and  an  impediment  to 
the  navigation  of  the  river,  such  as  (lie  Conseinjators  ivere  not 
authorized  to  create"  But  Sir  W.  Page  Wood,  V.  C,  although 
he  conceded  that  substantial  injury  was  shown,  refused  to  enter- 
tain the  Bill.  At  pp.  IG  and  17  he  says:  "The  Legislators 
having  entrusted  this  body  of  Conservators  with  the  execution 
of  the  works  referred  to  in  the  Act,  *  *  »  and  given  them 
large  powere  for  the  pui-pose,  it  would  be  a  narrow  construc- 
tion to  hold,  that  it  was  left  to  this  or  any  other  Court  to  de- 
termine the  precise  locality  in  which  a  pier  should  be  placed ; 
unless,  perhaps,  where  it  was  proposed  to  put  a  pier  in  a  place 
where  it  would  l)e  absolutely  useless.  Even  in  that  case,  I 
should  doubt  whether  the  Legislature  must  not  be  taken  to 
have  trusted  to  the  Conservators  not  to  do  anything  so  absurd 
as  this  would  be ;  but  at  any  rate,  I  am  satisfied  that  nothing 
short  of  such  an  absurdity  as  I  have  supposed  would  justify 
the  interference  of  this  or  anv  other  Court." 


8  B.  ft  C.  355,  302,  M  H.  ft  M.  1.    S.  C.  8  Jur,  N.  S.,  1203. 

Digitized  by  VjOOQIC 


Mayor  of  St. 
John, 


046  CASES  IN   THE  SUPREME  COURT, 

1879  It  is  not  for  this  Court  still  less  for  a  jury  to  say,  whether 

Pattison  the  Common  Council  exercised  the  authority  which  the  law 
».  gave  them  wisely  or  not.     So  long  as  they  acted  within  their 

authority  and  in  good  faith  in  the  discharge  of  the  trust  with 
which  they  were  clothed,  they  ai-e  not  liable,  notwithstanding 
the  plaintiff  may  have  sustained  damage  by  their  acts. 

The  plaintiff  showed  no  title  to  the  soil  of  Church  street. 
He  gave  no  evidence  of  title  to  any  property,  except  so  far  as 
possesHion  of  a  lot  fronting  on  Church  street  would  be  so  cod- 
strucd.  It  did  not  appear  that  cither  he,  or  any  person  through 
whom  ho  claimed,  ever  owned  a  foot  of  the  land  which  was 
dedicated  and  given  over  by  the  former  owners  to  the  defend- 
ants for  the  purposes  of  a  street  It  might  well  be  that  the 
lot  of  which  he  is  possessed  (25x80)  was  but  a  section  off  the 
rear  of  two  forty  feet  lots  fronting  on  Prince  William  street, 
whose  northern  side  line  was  the  south  side  of  the  new  street 
It  is  not  ncce.s.sary  for  us  to  decide  whether  or  not  the  original 
owncra  of  the  soil  of  Church  street  still  retain  their  title  to  it, 
subject  to  the  right  of  way  over  it  It  is  enough  at  present  to 
say  that  the  plaintiff  has  deduced  no  title  from  them. 

And  it  is  not  necefmarily  to  be  infeiTod  that  because  a  man's 
land  is  bounded  by  a  street  or  highway,  thei-efore  his  title 
to  the  soil  extends  ad  medium  fdum  vice.  It  is  always  a 
question  of  intention.  Vide,  per  Coleridge,  J.,  in  Lord  v.  The 
Commissionerfi  of  the  Citij  of  Sydney  ;*  per  Williams.  J.,  in  Tht 
Marquis  of  Salisbury  v.  The  Great  Northern  Railway ;'  The 
Plumatead  Board  of  Worlcn  v.  The  British  Land  Coy^ 

The  plaintiff  claims  that  I  should  have  left  it  to  the  jury  to 
say  whether  or  not  the  defendants  had  acted  negligently,  arbi- 
trarily or  wantonly.  But  there  is  no  evidence  whatever  cf 
negligence,  still  less  of  arbitrary  or  wanton  conduct  on  the  part 
of  the  defendants.  The  evidence  showed  that  Church  street 
was  not  safe  for  traffic,  and  it  was,  most  unquestionably,  the 
duty  of  the  defendants  to  take  prompt  measures  to  render  it 
safe.  Whether  the  course  which  they  pursued  was  the  ven' 
best  or  not,  is  r.ct  now  the  qu<5stion.  I  think  it  was  within  their 
authority  to  adopt  it,  and  so  far  from  acting  recklessly  or  arbi- 

•  12  M(>o.  r.  V.  {\  173.     '  5  (\  \\,  K.  S,  174,        »  L.  Jl.  10  9.  a  16, 
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trarily,  they  seem  to  have  given  the  matter  every  consideration         1879 
and  even  to  have  consulted  the  plaintiff's  wishes  in  some  re-     Pattisok 
spects.     They  left  the  southern  sidewalk  at  its  former  level,  for  v. 

a  time  at  least,  rather  than  carry  the  street  up  against  the  Mayor  of  St. 
door  and  windows  of  his  house ;  and  this,  the  City  Engineer 
swears,  was  in  i^coixlance  with  the  plaintiff's  wishes. 

Under  color  of  an  allegation  of  negligence,  the  plaintiff,  in 
truth,  sought  to  get  before  a  jury  the  nature  of  the  defendants^ 
authority  with  regard  to  repairing  the  streets  of  the  city.  He 
wished  the  jury  to  say,  not  whether  there  was  negligence  in 
carrying  out  the  order  of  the  Council,  but  whether  the  latter 
had  not  exceeded  their  authority  in  making  the  order  that 
they  did.  It  was  an  attempt  to  appeal  from  the  decision  of 
the  Council,  to  whose  discretion  and  judgment  the  law  had  en- 
trusted the  matter,  to  the  opinion  of  a  jury  in  whom  the  law,  ^ 
very  wisely,  I  think,  has  placed  no  such  trust 

Since  writing  the  above  I  have  been  informed  that,  in  a 
c%use  recently  before  my  learned  brethren  on  the  equitj'  side 
of  this  Court,  Leader  v.  Moxton^  was  referred  to  as  an  author- 
ity, somewhat  at  variance  with  the  views  which  I  have  just 
stated,  with  respect  to  the  powers  of  the  Corporation  of  Saint 
John,  as  regards  repairing  and  altering  the  streets.  The  case 
in  equity  is  not  reported,  and  I  am  not  sufficiently  acquainted 
with  the  facts  to  justify  me  in  making  any  remarks  upon  them. 
But  it  is  proper  for  mo  to  say  that  the  authority  of  Leader 
V.  Moxton  as  reported  in  Wilson,  xvas  questioned  by  Lord 
Kenyon  in  TAe  Goveimor  Sc,  of  the  Cast  Plate  Manufactur- 
ers Co.  V.  Meredith.  "  I  doubt  the  accuracy  of  the  report  of 
the  case  cited  by  Wilson,"  said  His  Lordship,  "  for  I  cannot 
conceive  that  the  Judges  in  considering  whether  or  not  the 
action  could  be  supported  laid  any  stress  on  the  enormity  of 
the  damage  sustained  by  the  plaintiff.  That  circumstance 
might  have  induced  the  jury  to  increase  the  damages  if  the 
action  could  be  supported,  hid  coidd  not  of  itself  give  a  cause 
of  action ;  that  must  have  depended  on  the  question,  whether 
w  not  the  comviissioners  exceeded  their  jurisdiction  T  As 
reported  in  2  Wm.  Bl.  924,  it  is  cited  and  approved  of  in  SiUton 
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^879        V.  Clarke.    And  according;  to  that  report  of  the  case,  it  appears 

Patoson     that  the  plaintiff  was  the  owner  for  life  of  certain  premises, 
^'  situate  in  Old  Gravel  lane,  a  lane  which  opened  immediately 

J  ^^  '  into  one  of  the  streets  authorized  to  be  paved  by  11  Geo.  3,  a 
21.  That  Act  empowered  the  Commissioners  appointed  under 
it,  at  the  request  of  two-thirds  of  the  housgholders,  &c,  of 
any  lane  "  so  opening  as  aforesaid,"  to  have  the  same  paved, 
fee,  and  cleared  of  encroachments  and  obstructions,  and  to 
order  the  same  to  be  done ;  and  to  mte  and  assess  the  inhabit- 
ants of  the  lane,  a  certain  rate  per  pound  for  the  purpose ; 
whereupon  the  same  should  be  subject  *'  to  the  general  powers 
of  the  Act."  These  were  "  to  pave,  repair,  shik  or  alter  the 
same,  in  such  manner  as  the  Commissioners  shall  think  fit ;" 
also,  within  the  prescribed  limits,  to  lay  out  a  new  street,  "  so 
as  tlie  saiae  does  not  obHtruct,  hinder  or  prejudice  the  lights  or 
free  passage  tliat  any  person  Jiath  to  his  lands'*  <tc. 

The  defendants,  by  order  of  the  Commissioners,  raised  the 
footway  contiguous  to  the  plaintiff's  house  to  the  height  of  ^x 
feet,  whereby  the  doors  and  windows  of  the  ground  floor  of  his 
house  were  totally  obstructed.  The  Court  held  this  to  be  in 
direct  contravention  of  the  terms  of  the  Act ;  and  contrary  to 
its  plain  meaning  and  intention ;  and  declared  that  the  Com- 
missioners "  had  grossly  exceeded  their  powers" 

There  is  nothing  in  Leader  v.  Moxon,  as  reported  in  Black- 
stone,  opposed  to  the  principles  which  I  have  stated  as  afford- 
ing the  grounds  of  my  d^ision  in  this  case. 

The  power  given  to  the  defendants  to  "  alter  and  amend  " 
the  streets,  according  to  the  authorities  to  which  I  have  re- 
ferred, is  sufficient  to  enable  them  to  alter  the  levels ;  and  where 
the  Tnanner  of  exercising  that  power  is  not  defined  by  the 
Charter  or  the  Legislature,  the  mode  of  exercising  it,  must  be 
left  to  the  honest  exercise  of  the  discretion  of  the  Common 
Council.  And  their  discretion,  when  so  exercised,  will  not  be 
revereed  by  either  Court  or  jury. 

I  think  that  the  rule  should  be  discharged ;  and  I  am  author- 
ized to  state  that  the  leanied  Chief  Justice  concura  in  this 
judgment. 

Wetmore,  J.  This  is  an  action  on  the  case.  The  declara- 
tion avers  that  the  plaintiff  was  possessed  of  a  certain  messuage 
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diop  and  premises  an  the  south  side  of  Church  street  in  the       WQ 
City  of  Saint  John  whidi  had  and  still  of  right  ought  to  have     Fattoon 
a  docn*  or  entrance  from  the  ground  floor  in  said  street,  and  ^■ 

also  certain  lights  and  ¥rindows  placed  in  the  ground  floor  of  ^^^  ' 
said  messuage,  shop  and  premises  whereby  the  light  and  air 
from  said  street  came,  and  still  of  right  ought  to  come  into  said 
messuage,  shop  and  premises  on  the  ground  floor  thereof.  The 
natare  ctf  the  plaintiffs  occupation  of  the  messuage  is  then 
stated  as  a  dwelling  hoase  and  carrying  on  the  trade  of  a  tin- 
smith, from  which  he  derived  large  profits  and  gains  from 
persons  .passing  along  said  highway  into  his  said  messuage, 
shop  and  premises.  The  count  continues :  Yet  defendants  well 
knowing,  &c.,  on  1st  July,  1874,  wrongfully  and  injuriously  raised 
tmd  caused  to  to  be  raised  and  built  up  the  said  street  called 
Church  street  and  the  soil  thereof  before  and  in  front  of  plain- 
tiff's premises  by  then  land  there  placing  great  quantities  of 
wood,  timber,  boards,  planks,  earth,  stone,  gmvel  and  soil  in 
and  upon  the  said  street  there  to  a  much  greater  height  than 
the  said  street  or  the  soil  thereof  was  before  raised,  to^wit,  to 
the  height  of  six  feet,  and  so  close  to  and  against  the  said  front 
of  the  said  messuage  shop  and  premises  towards  the  said  street 
that  the  said  messuage  shop  and  premises  and  the  said  doors, 
entrances  and  ipassages  thereof  and  the  said  light  and  windows 
were  kind  still  are  greatly  blocked  lip  and  obstructed  and  the 
plaintiff'  hath  been  hindered  and  obstructed  and  prevented 
from  carrying  on  his  said  trade  and  business  in  so  large  and 
ample  and  beneficial  a  manner  as  he  otherwise  might  and 
would  have  done;  then  follows  an  averment  of  the  loss  of 
profits,  &c,  from  the  committing  of  the  grievances. 

The  second  count  alleges  that  before  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned  there  was 
and  still  df  right  ou^t  to  be  a  certain  street  and  highway  in  said 
icity  leading  from  Prince  William  street  to  Qermain  street  called 
Church  street,  whereon  all  porsdns  might  lawfully  pass,  &c.,  on 
foot  and  with  horses,  &c.,  &c.,  and  plaintiffs  possession  of  a 
-mesBuage,.  '&c,  on  south  side  df  said  street  and  highway 
and  the  description  of  the  use,  &&,  are  stated  as  in  first 
count,  and  then  this  follows :  yet  the  defendiints  well  know- 
ing, &c.,  but  contriving  and  wrongfully  atid  unjustly  Intending 
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1^79        to  injure  plaintiff  in  his  said  trade,  &c.,  &c.,  on  lat  July,  1874 

Pattison     and  from  thence,  to^wit,  for  six  months  obstructed  the  said 

^*  street  and  highway  and  kept  the  said  highway  obstructed  for 

YOR  or    .  ^^  tinreasonable  and  unnecessary  time  and  thereby  during  all 

the  time  aforesaid  obstructed  the  said  highway  and  hindered 

and  prevented  said  plaintiff  from  carrying  on  his  said  trade 

and  business,  &c,  &;c. 

The  third  count,  after  setting  out  plaintiff's  possession  of  the 
messuage  fronting  on  Church  street  and  his  occupation  of  it,&c, 
alleges  that  by  reason  of  such  possession  the  plaintiff  was  of 
right  entitled  to  the  use  of  said  street  or  public  highway  by  him- 
self, family,  customers,  &;c.,  yet  the  defendants  well  knowing, 
&c.,  to- wit,  on  1st  July,  1874,  and  from  thence  wrongfully  and 
injuriously  by  placing  stones,  earth,  &c.,  &c.,  on  the  said  street 
or  public  highway  and  by  wrongfully,  negligently  and  im- 
properly raising  the  said  street  or  public  highway  opposite  to 
and  in  front  of  the  plaintiff's  messuage,  &c.,  hindered  and 
obstructed  and  prevented  the  plaintiff  from  using  said  street  or 
public  highway  by  himself,  family,  &a,  &;c.,  and  plaintiff  hath, 
since  committing  said  grievances  been  incommoded  and  pre- 
vented in  the  use,  occupation  and  enjoyment  of  said  street  or 
public  highway  and  of  his  messuage,  &c.  Fourth  count,  for 
breaking  and  entering  plaintiff's  land  and  digging  up  the  same 
and  putting  timber,  wood,  &c.,  &c^  on  the  same  and  continuing 
the  same  so  put  thereon  without  plaintiff's  license  and  against 
his  will. 

The  plaintiff  was  in  possession  of  a  house  and  premises  front- 
ing on  Church  street,  City  of  Saint  John. 

The  defendants,  it  appeared  in  evidence,  claimed  that  under 
their  charter  rights  and  by  Acts  subsequently  passed  whicb 
authorize  the  making  and  laying  out  of  streets  within  the 
city  and  the  altering  and  repairing  the  same,  and  altering  the 
levels  thereof,  they  raised  Church  street  from  the  nortli  aide 
and  continued  its  elevation  towards  and  to  within  a  few  feet 
of  the  plaintiff's  premises  (the  exact  distance  is  immaterial)  and 
there  stopped,  and  placed  thereon  a  retaining  wall  3  or  4  feet 
high  to  sustain  their  work,  thus  leaving  a  space  between  the 
wall  and  the  front  of  plaintiff^s  premises  of  some  3  or  4  feet, 
and  put  a  fence  on  the  top  of  the  retaining  wall  some  3  or  4 
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feet  high.  This  formed  a  complete  barricade  in  front  of  plain-  1879 
tiff*8  house.  He  could  come  out  of  his  house  and  pass  easterly  Pathbon 
towards  Church  street  and  westerly  towards  Prince  William  «. 
stireet  along  the  narrow  passage  left  between  what  I  call  the  ^^^°*  ^^  ^'^' 
barricade  and  his  premises.  The  plaintiff  had  no  access  to  the 
part  of  the  street  as  raised  by  the  defendants  except  by  climb- 
ing over  the  retaining  wall  and  fence  on  top  of  it  The  plain- 
tiff's possession  of  the  land  and  premises  was  prima  facie 
evidence  of  seisin  in  fee,  and  he,  as  well  as  any  persons 
frequenting  his  premises,  had  a  right  of  access  to  the  street,  to 
pass  to,  and  from  his  premises  on  to,  upon,  over  and  along  the 
street  and  the  whole  of  the  street,  and  the  defendants  had  no 
right  to  barricade  him  from  the  using  of  the  street.  There 
was  no  possible  access  for  teams  or  vehicles  of  any  kind  left  to 
his  premises,  nor  for  foot  passengers  except  by  the  passage 
mentioned  or  by  persons  going  out  to  climb  the  wall  and  fence, 
or  their  going  in  jumping  over  the  fence  into  the  space  left. 
It  may  be  that  the  defendants  would  have  had  power  to  have 
built  the  street  up  directly  against  the  plaintiff-s  house  and  so 
have  obstructed  his  windows  and  door.  As  to  this  I  express 
no  opinion.  If  they  had  such  right  and  have  exercised  it  the 
plaintiff,  by  elevating  his  building,  would  have  had  access  to 
the  street  which  he  is  entirely  cut  ofi  from  now.  He  has  no 
right  to  put  any  erection  upon  or  acrosis  the  narrow  space 
between  the  retaining  wall  and  his  house  and  premises  to 
enable  him  to  get  on  the  street.  Without  expressing  any 
opinion  as  to  the  extent  of  the  defendants*  power  to  operate 
upon  this  street,  I  think  they  had  no  right  to  erect  the  present 
barricade  in  front  of  the  plaintiff's  premises  and  thereby 
exclude  him  from  the  privilege  of  going  and  returning  from 
his  premises,  directly  to  and  from  the  street.  The  City 
Engineer  stated  the  space  between  the  retaining  wall  and 
plaintiff's  premises  was  left  to  please  the  plaintiff.  However 
that  may  be,  this  should  have  been  left  to  the  jury;  and 
further,  the  city  authorities,  if  they  had  a  right  to  interfere 
with  the  street,  had  no  arbitrary  discretion  in  the  manner 
they  should  act;  they  must  be  limited  by  law  and  reason. 
See  Leader  v.  Moxmh  ^t  al}     The  manner  in  which  they 
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^^7P  exercised- what  power  they  had  was  also  for  the  considemiion 
Fattison  of  the  jury.  I  think  the  plaintiiF  made  out  a  dear  case  for 
the  consideratioa  of  tiie  jury  and  should  not  have  been  non- 
suited'. I  think  the  rule  should  be  made  absolute  for  a  new 
trial. 

Weldok,  J;  This  rule  was  obtained  to  set  aside  a  nonsuit 
and  grant  a  new  trial.  The  cause  was  tried  at  St.  John  Circuit 
in  1876.  It  appeared  that  in  1811,  the  proprietors  of  land 
fronting  on.  Cooper's  alley,  in  Saint  John,  were  desirous  of 
having  the  same  widened  and  adopted  by  the  Common  Council 
as  one  of  the  public  streets.  This  was  done  and  a  street  was 
widened  from  Germain  street  to  Prince  William  street,  and 
known  and  called  Church  street.  The  plaintiff  was  in  the 
possession  and  occupation  of  a  dwelling  house  and  tinsmith 
shop  on  the  south  side  of  Church  street,  below  Canterbury 
street. 

In  1874,  the  Corporation  deemed  it  necessary  to  fill  up 
Church  sti^eet  below  Canterbury  street  and  to  make  it  level 
therewith.  In  doing  so  the  said  Church  street  was  raised  to  a 
level  and  did  not  fill  up  the  whole  Church  street  to  the  plain- 
tiff's house  and  shop,  coming  to  four  or  five  feet  of  plaintiff^s 
dwelling ;  and  on  the  embankment  in  front  of  such  dweUing 
the  Common  Council  erected  a  fence  about  four  feet  high  leav- 
ing a  narrow  passage  or  sidewalk  for  some  four  feet  in  length 
through  which  the  plaintiff  had  access  to  his  house  and  shcpi 
The  raising  of  the  street  in  front  of  him  and  tiie  fence  pie- 
vented  any  access  from  the  house  to  the  street. 

It  was  for  this  interruption  to  the  plaintiffs  house  this  acHxm 
was  brought  The  defendants  cont^ided  they  were  authorised 
by  their  charter  and  Act  of  Assembly  to  do  what  they  did. 
The  plaintiffs  counsel,  Mr.  ELing,  contended  they  were  not 
authorised  to  do  what  they  had  done,  as  it  was  done  in  a 
wanton  and  negligent  manner.  The  learned  judge  beix^  of 
opinion  tiiere  was  no  evidence  of  this  nonsuited  the  plaintiff 
This  Implication  is  to  set  the  nonsuit  aside.  The  counsel  for 
the  plaintiff  contended  before  us  that  the  act  was  wantonly 
and  carelessly  done.  Even  if  the  power  of  the  Corporation  bad 
been  exercised  with  reasonable  care,  the  erectiug  a  fenoe  in 
front  of  the  bouse  in  the  occupation  of  the  plaintiff's  family 
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and  his  tin  shop,  was  not  authorized  by  their  charter,  and  it       ^^^ 
was  a  question  for  the  jury.    The  &ct  of  such  fence  and  putting     Pattison 
up  the  street  within  a  few  feei  of  the  plaintifiTs  pi:«mise6,  pre-  ** 

venting  all  access  e^^cept  by  a  narrow  sidewalk,  three  or  four       j^^^    ^' 
feet  wide,  was,  of  itself,  sufficient  evidence  for  a  jury  to  deter- 
mine whether  it  was  wantonly  or  carelessly  done. 

It  waa  urged  by  Mr.  Thomson,  in  shewing  Qause  against  the 
rule,  that  the  charter  of  Saint  John,  confirm.ed  by  the  Legisla- 
ture, had  given  power  '*  not  only  to  establish,  appoint,  order 
and  direct  the  miking  and  laying  out  all  other  streets,  lanes, 
alleys,  highways,  water  courses,  bridges  and  slips  heretofore 
made,  laid  out  or  used,  or  hereafter  to  be  made,  laid  out  and 
used,  but  also  the  altering,  amending  and  repairing  all  such 
streets,  lanes,  &c."  Now  does  this  authorize  the  filling  up  of 
Church  street  and  erecting  a  fence  on  an  embankment  several 
feet  high  the  whole  width  of  the  plaintiff's  house,  in  which  his 
family  resided  and  his  tinsmith  shop  was,  leaving  access  there- 
to by  a  side  passage  only  ?  I  cannot  find  any  authority  to  do 
this  given  by  the  charter. 

It  was  said  by  Mr.  Peters,  the  City  Engineer,  this  was  done 
to.  please  or  satisfy  the  plaintiff.  The  bringing  of  this  action 
rather  negatives  his  being  pleased  or  satisfied.  But  this  was 
for  the  consideration  of  the  jury. 

it  appears  to  me  to  be  a  case  for  the  consideration  of  the 
jury  and  should  not  have  been  withdrawn  from  them.  The 
pliuntiff  was  in  possession  of  premises  and  his  access  thereto 
from  the  street  was  interfered  with  by  partially  filling  up  a 
street  and  erecting  a  fence  in  front  of  his  dwelling  and  access 
to  the  street  shut  off  except  by  a  side  passage.  I  think  the 
rule  should  be  made  absolute. 

Fisher,  J.  I  have  given  this  ease  the  fullest  consideration, 
although  I  have  not  written  out  a  judgment.  I  agree  with  my 
brothers  Weldon  and  Wetmore.  The  plaintiff^s  access  to,  and 
use  of  the  street  have  been  destroyed  and  he  must  have  a 

Rvh  absolute  for  a  new  trial. 


Digiti 


ized  by  Google 


654  CASES  IN  THE  SUPREME  COURT. 

1879  POMARES    v.  THE  MINAS  MARINE  INSURANCE 


April, 


COMPANY. 

Nevj  trial — Of  issue  sent  down  for  trial  by  ike  Swpreme  Cottrt 
in  Equity — Hodge  v.  Reid,  1  Han,  89. 

A  motion  for  a  new  trial  of  an  issue  sent  down  for  trial  by  the  SuxM-eme  Coart 
in  Equity  must  be  made  before  a  Judge  in  Equity. 

April  15th  1879.  E,  L.  WetmorCy  moved  for  a  new  trial  of 
the  issue  sent  down  for  trial  by  the  Supreme  Court  in  Equity. 
(Wetmore,  J.  Should  not  this  motion  be  made  before  a  Judge 
in  Equity  ?  Weldon,  J.  It  was  decided  in  Hodge  v.  Heid^ 
that  a  motion  for  a  new  trial  on  a  feigned  issue  must  be  made 
before  a  Judge  in  Equity.) 

Motion  withdrawn. 


1879  McINTOSH  y.  HAMILTON. 


April.       ^^^  ^^^ — Where  cause  has  been  tried  out  of  its  turn — Costs. 

Where  a  cause  was  tried  out  of  its  order  in  the  absence  of  the  defendant,  on 
the  statement  of  the  plaintiff's  counsel  that  it  was  undefended,  the  Court 
granted  a  new  trial  without  costs,  on  an  affidavit  of  the  defendant's  at- 
torney, that  the  defendant  had  a  good  defence  and  intended  to  defend  the 
action ;  Held  (by  Wktmore  and  Duff,  J  J.,  Wkujojt,  J.  dissenting). 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  the 
ground  that  this  cause  was  tried  out  of  its  turn,  and  upon  an 
affidavit  of  the  defendant's  attorney,  that  the  defendant  intend- 
ed to  defend  the  action,  on 

April  i6th,  1879,  -4.  A.  Stockton,  shewed  cause.  He  read 
affidavits  of  himself  and  R.  0.  Stockton,  setting  forth  facts 
which  led  him  to  believe  that  the  defendant  did  not  intend  to 
defend  the  suit.  It  also  appeared  that  the  defendant  had 
become  insolvent  since  the  trial. 

C.  H.  B.  Fisher  in  support  of  the  rule  relied  upon  Sayre  v. 
Steeves^ 

Weldon,  J.  The  affidavit  of  merits  is  not  sufficient.  It  is 
too  general.  From  the  affidavits  of  Messrs.  Stockton,  it  would 
appear  that  plaintiffs  counsel  had  reason  to  believe  there  would 
be  no  defence,  and  as  the  defendant  is  in  insolvency  it  is  a 
matter  of  small  importance.  I  think  there  should  not  be  a 
new  trial. 


I  1  Han.  89.  »  5  All.  86. 
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WetmorE,  J.  I  cannot  agree  with  my  brother  Weldon.  Mr. 
Stockton  in  entering  and  trying  the  cause  did  not  act  as  though 
there  was  an  agreement  to  settle. 

We  have  an  affidavit  of  merits  by  the  defendant's  attorney. 

The  cause  was  taken  up  out  of  its  turn,  and  the  plaintiffs 
attorney  took  the  risk.  The  case  of  Sayre  v.  Steevea  ;*  OUla  v. 
Steadman*  and  frtLeinan  v.  Wood*  shews  there  should  be  a  new 
trial. 

The  fact  that  the  defendant  is  insolvent  cannot  alter  the 
law ;  it  may  be  very  hard,  but  we  cannot  be  influenced  by  that. 
I  think  the  rule  should  be  made  absolute. 

Duff,  J.  It  is  conceded  that  the  cause  was  tried  out  of  its 
turn.  I  think  Mr.  Stockton  had  reason  to  think  there  was  no 
defence,  but  the  defendant  and  his  attorney  come  forward  and 
say  they  were  going  to  defend  and  there  is  an  affidavit  of  merits. 

Under  the  authority  of  Sayre  v.  Sleeves,  we  must  grant  a 
new  trial. 

The  question  of  costs  being  then  raised. 

Weldon,  J.  I  do  not  think  the  defendant  should  have  costs. 
The  rule  does  not  ask  for  costs  : 

Wetmore,  J.  As  I  understand  the  rule  as  to  costs  it  is  this, 
if  the  applicant  asks  for  costs  and  fails,  costs  are  given  against 
him,  if  he  does  pot  ask  costs  the  court  may  or  may  not  give 
costs.  I  do  not  think  the  defendant  should  have  costs  in  this 
case. 

Duff,  J.,  concurrred. 

Rule  ahsolvie  without  coats. 


655 
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*  3  All.  86. 
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1879  DOMVILLE  V.  O'BRIEK. 

^pr^'       PleadiTig — Allegation  of  duty  where  it  arises  oiU  of  the  ^m- 

floynxent — Traversmg  ike  employment  the  proper  mjode 

of  denying  the  existence  of  the  duty — Joimt  owners 

in  vessels — Action  by  owner  against  a  joint 

otJtmerfor  taking  the  vessel  andlaunch- 

ing  her  in  a  negligent  manner 

— The  joint  ownersliip  no 

anstoer  to  the  action. 

The  first  and  second  counts  of  the  declaration  stated  an  employment  of  the  de- 
fendant by  the  plaintiff  and  other  oimers  of  a  Teasel-^he  ^fendaiti  '^idMaiili 
being  a  joint  owner— to  launch  the  vessel  for  a  reward  to  be  paid  therefor, 
and  that  thereupon  it  became  add  Was  the  dut)r  of  the  ddfdndant  to  Use  dae 
care,  skill  and  diligence  for  the  purpose  aforesaid,  yet  the  defendant  did  not 
use  due  care  and  skill  &c. 

If  eld,  on  demurrer  to  pleas  denying  the  employment  as  alleged,  that  H  wna  in 
respect  of  the  alleged  employment  of  the  defendant  that  the  supposed  duty 
to  use  due  care,  skill  and  diligence  arose,  and  without  such  an  averment  the 
declaration  in  tort  would  have  been  bad,  and  tfaAt  a  ttaverieof  sneh  employ- 
ment was  the  proper  mode  of  denying  the  ezistenoe  of  ^e  alleged  duty. 

To  a  count  alleging  that  the  defendant  took  the  plaintiff's  property  in  a  certain 
vessel  and  so  negligently  lannohed  and  managed  the  said  Tassel  i^t  the  wna 
damaeed,  and  the  plaintiff's  property  in  her  was  lessened  in  valne'to  him,  the 
defendant  pleaded  m  answer  the  joint  ownership  of  tiie  plaintiff  and  him- 
self of  the  property  in  question. 

Held,  that  the  plea  was  no  answer  to  the  action. 

Declaration : 

For  that  whereas  the  said  defendant  was  building  a  ship  in  his  yard 
at  Maccan  in  the  County  of  Cumberland  and  Provinoe  of  Kova  Scotia 
and  thereupon  an  agreement  in  writing  was  made  between  the  plain- 
tiff and  defendant  in  the  words  and  figures  following,  that  is  to  say  : 

St.  John,  N.  B.,  13th  April,  1876. 
Jakes  Domville  &  Co. — Dear  Sir  :  In  conBideratiQn  of  your  pur- 
chasing from  me  (4)  four  shares  or  one-nzteenth  of  the  Tessel  of 
about  1500  toKB,  now  building  by  me  at  Maccan,  N.  &,  an  the  same 
terms  as  agreement  made  20th  March  last,  copy  of  which  is  annexed 
hereto,  I  will  buy  from  you  what  bar  iron  I  may  require  to  complete 
the  vessel ;  also,  iron  knees,  sugar,  molasses,  tea,  spikes,  &c.,  at  mar- 
ket prices  and  in  payment  will  give  note  or  draft  at  4  months  date 
and  will  take  in  pajrment  for  your  sixteenth,  note  or  draft  at  4 
mos.  (meaning  four  months),  as  the  payments  become  due,  interest 
to  be  added  thereto  at  current  bank  rate. 

Yours  Truly, 

(Signed),        Jotham  O'Briek. 
We  agree  to  the  above. 

(Signed),        Jab.  Domvillk  &  Co., 

(meaning  the  plaintiff  and  James  SootiL) 
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Which  said  agreement  of  the  date  of  twentieth  of  March  hereiiibe- 
fore  refeiTed  to  is  in  the  words  and  figures  foDowing,  that  is  to  say  : 

"  Articles  of  agi'eement  made  and  entered  into  at  Halifax,  Nova 

Scotia,  this  twentieth  day  of  March,  in  the  year  of  Our  Lord  one 

thousand  eight  hundi^ed  and  seventy-six,  between  Jotham  O'Brien  of 

Maccan  in  the  County  of  Cumberland  and  Province  of  Nova  Scotia, 

shipbuilder,  of  the  one  part,  and  the  several  parties  whose  names  are 

sabflcribed  hereto  of  the  other  part,  witnesseth  that  the  said  Jotham 

O'Brien  doth  hereby  agree  to  finish  the  hull  and  spars  of  a  vessel  to 

roister  fifteen  himdred  tons  or  thereabouts  which  is  now  oh  the 

stocks  in  his  yard  at  Maccan,  said  vessel  to  have  pitch  pitie  ToWer 

masts;  bowspiit  and  rails,  to  be  salted  throughout,  iron  kneed,  mt^tal 

fastened  to  light  water,  cabins  finished,  two  coatd  of  paint,  aiid  to  class 

eight  years  in  Bureau  Veritas,  the  parties  of  the  second  or  othet  part 

hereby  agree  to  take  in  said  vessel,  the  number  of  shdares'  set  opposite 

their  respective  names,  and  to  pay  for  th6  same  at  the  rate  of  thirty 

one  dollars  per  carpenter  ton  for  the  hull  and  fifteen  dollars  aild  fifty 

cents  per  register  ton  for  the  poop,  such  payment  to  be  n\ad^  to  the 

said  Jotham  O'Brien  or  his  order  as  follows  :   one-third*  When  tlie 

vessel's  lower  deck  frame  is  in,  one-third  when  the  vessel  is  ceiled 

throughout  and  deck  laid,  balance  when  vessel  is  ready  to  be  launched, 

and  it  is  hereby  further  agreed  between  all  the^  parties  he^to,  that 

captain  James  Farquhar  shall  assume  command  of  said  vei^l  as  soon 

as  launched  and  that  Messrs.  T.  &  E.  Kettney  of  Haliftix,  mei*chants, 

shall  be  the  managing  owners  of  said  vessel. 

(Signed)        T.  E.  Kenney,       )    .^    •  i_  i?  '^i 
^    ^    ^         JoTiTAM  O'BbIbn,  I  ^^  Bixty-fourths. 

W.  L.  Lowell,  6  " 

J.  A.  Farquhar,  8  " 

H.  H.  Fuller,  6  " 

C.  W.  Anderson,  4  shares. 

And  afterwards  the  said  defendant  built  the  said  ship  and  trans- 
ferred the  said  four  sixty-fourth  shares  thereof  to  the  said  plaintiff 
and  the  said  plaintiff  became  and  was  the  owner  thereof,  and  after- 
wards, in  consideration  that  the  said  defendant  should  launch  the  said 
ship  and  place  her  in  a  place  of  safety  afioat  for  a  certain  i^eward,  to 
be  paid  to  the  said  defendant,  the  said  defendant  promised  the  said 
plaintiff  and  the  other  owners  to  use  due  care,  skill  and  diligence 
in  launching  the  said  ship  and  placing  her  in  a  place  of  safety  afloat^ 
and  the  said  plaintiff  and<  the  other  owners  employed  the  said  defen- 
dant for  the  purpose  and  on  the  terms  afbre&aid  and  thelSfiUpdn  it  be- 
came and  was  the  duty  of  the  s£(id  defendant  td  use  due  cai^  sIqU  and 
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1879  diligence  for  the  purpose  aforesaid.     Yet  the  said  defendant  did  not 

PoHviLLE     ^ise  due  cai'e  skill  and  diligence  in  launching  the  said  ship  and  iu 

V.  placing  her  in  a  place  of  safety  afloat,  and  in   launching  the  same, 

O'Brien,      broke,  damaged  strained  and  injured  the  said  ship  whereby  the  said 

four  sixty-f oui-th  shai-es  of  the  said  plaintiff  of  the  said  ship  were  muuh 

damaged  and  lessened  in  value. 

2nd.  And  also  for  that  the  plaintiii'  employed  the  defendant  as  a 
ship  Wright  to  put  the  said  ship  in  a  proper  condition  to  launch  and 
place  afloat  in  a  place  of  safety  a  certain  ship,  of  which  the  said  plain- 
tiff was  owner  of  four  sixty-fourth  shares,  and  the  said  defendant  ac- 
cepted such  employment,  yet  the  said  defendant  so  negligently  and 
unskillfully  conducted  himself  in  regard  to  the  said  work  that  he  did 
not  prepare  the  said  ship  to  be  launched  and  by  and  through  the  care- 
lessness negligence  and  unskilfulness  of  the  said  defendant  in  doing 
the  said  work  the  said  ship  was  sti*ained  and  injured,  wherehy  the 
said  foiir  sixty-fourths  shares  thereof  of  the  said  plaintiff  were  much 
damaged  and  lessened  in  value. 

3rd.  And  also  for  that  the  defendant  took  the  plaintiff's  goods  that 
is  to  say  four  sixty-fourth  shares  of  a  ship  or  vessel  and  launched 
and  managed  the  same  in  a  negligent,  unskillful  and  improper  manner 
and  thereby  damaged  the  same  so  that  it  was  lessened  in  value  and 
the  plaintiff  claims  five  thousand  dollars. 

TTie  following  pleas  were  demurred  to  : 

2.  And  for  a  second  plea  to  the  first  count  of  the  declaration  the  de- 
fendant did  not  undertake  or  agree  with  the  plaintiff  to  use  due  care, 
skill  and  diligence  in  launching  the  said  ship  and  placing  her  in  a 
place  of  safety,  nor  did  the  plaintiff  employ  the  defendant  for  that 
purpose  for  certain  reward  to  be  paid  by  the  plaintiff  to  the  defend- 
ant. 

4.  And  for  a  second  plea  to  the  second  coimt  the  said  defendant 
says  that  the  said  plaintiff  did  not  employ  tlie  defendant  as  in  the 
second  coimt  alleged. 

6.  And  for  a  second  plea  to  the  third  count  the  said  defendant 
says  at  the  time  of  the  taking  of  the  said  four  sixty-fourth  sliares  of 
the  said  ship  or  vessel  he  was  a  joint  owner  and  tenant  in  common  of 
the  said  ship  with  the  said  plaintiff. 

And  there  was  a  cross  demurrer  to  the  first  count  of  the 
declaration. 

June  17,  1878.  Palmer,  Q,  C,  supports  demuirer  to  the 
second,  fourth  and  sixth  pleas,  and  answers  the  cross  demurrer 
to  the  first  count  of  the  declaration* 
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This  is  an  action  in  tort  for  breach  of  duty  arising  from  a        1^79 
contract  or  quasi  contract.    In  cases  of  common  carriers  the   )DoMyn.LE 
law  implies  a  contract,  or  rather  a  duty  arises  from  the  employ-     ^J'* 
ment,  to  carry  carefully.    The  duty  arises  out  of  the  contract 
So  hero  we  set  out  the  contract  to  show  property  in  the  plain- 
tiff.    We  also  show  possession  in  O'Brien  and  his  duty  to 
launch.    Here  is  the  employment  and  it  is  a  conclusion  of  law 
that  he  promised  to  launch  the  vessel  skilfully.    The  promise 
is  not  traversable  as  it  arises  from  a  duty  which  obviously 
flows  from  the  inducement.    Brown  v.  McUlett}    The  rule  is 
that  you  must  set  up  the  fact  out  of  which  duty  arises,  and 
allege  the  duty  or  not  as  you  like.    It  is  plainer  to  do  so. 

The  second  plea  in  one  particular  only  denies  what  is  an 
inference  of  law,  and  then  comes  a  denial  of  the  employment. 
This  only  makes  the  plea  worse.  It  does  not  deny  the  employ- 
ment, but  only  the  employment  for  reward. 

The  fourth  plea  denies  the  employment.  This  only  makes 
the  case  worse.  Under  the  Common  Law  Procedure  Act  no 
form  of  action  is  necessary.  If  there  was  no  employment  the 
act  would  be  a  trespass. 

The  second  plea  to  the  third  count  raises  the  question  of  the 
right  of  a  joint  owner  to  use  the  joint  property,  and  whether  if 
it  is  used  negligently  and  carelessly  a  right  of  action  lies  against 
him.  It  may  be  said  a  ship  stands  differently,  and  that  each 
owner  owns  his  own  shares.  I  wish  to  mise  the  question 
whether  a  joint  owner  can  by  misfeasance  destroy  joint  property 
and  not  be  liable ;  my  contention  being  that  while  he  is  en- 
titled to  use  it  he  must  answer  for  his  negligence. 

The  declaration  is  good.  We  have  shown  the  plaintiffs 
property,  although  we  need  not  have  done  it.  We  allege  facts 
which  give  rise  to  a  duty.  (Duff,  J.  Could  you  turn  any 
case  from  contract  into  tort.)  No,  not  any  case,  but  where  a 
duty  arises  out  of  the  contract  you  can. 

WddoUy  Q.  C.y  contra.  One  tenant  in  common  cannot  main- 
tain an  action  against  his  co-tenant  for  an  injury  to  the  joint 
property,  Brown  v.  Boomian;^  Roberts  v.  Oreat  Western 
Railway  Company J^    In  the  agreement  there  is  no  undertake 

>  5  C.  B.  699.        »  11  C.  &  F.  1,  3  Q.  B.  511,        MC.  B.  N.  S.  506. 
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ing  on  the  part  of  the  defendant  that  be  will  launch  the  vessel. 
Tenants  in  common  of  chattels  can  be  compelled  to  join.  The 
sixtix  plea  raises  a  nice  question.  No  action  will  lie  by  one 
tenant  in  common  against  another,  except  for  conversion  or  total 
destruction.  Seymour  v.  Maddox;^  Higgins  v.  IkofmoB'^ 
Mayhew  v.  Herrick,-^  Jones  v.  Brown ;*  CHImour  v.  WiUtmrf 
HataaU  v.  Grifiih.* 

Suppose  O'Brien  damaged  the  vessel.  Is  he  not  liable  if  at 
all  on  his  contract,  and  must  not  all  ]oin  ?  The  cases  are  all 
cited  in  1  Parson  on  Contracts,  pp.  15 — 22. 

Palmer,  Q.  C,  in  reply.  We  need  not  join  all.  The  contract 
set  out  in  the  first  count  is  really  not  necessary  to  the  decla- 
ration. The  duty  would  arise  from  the  mere  employment  to 
launch  the  ship. 

Om\  adu,  mdt 

The  following  judgments  were  now  delivered : 

Duff,  J.  I  think  that  the  plea  to  the  first  and  second 
counts  are  good,  and  that,  on  the  demurrer  to  these  pleas,  the 
judgment  must  be  for  the  defendant. 

It  is  in  respect  of  the  alleged  employment  of  the  defendant 
as  stated  in  these  counts,  that  the  supposed  dviy  to  use  due 
"  care,  skill  and  diligence,"  arises.  Without  such  an  averment 
these  counts  in  tort  would  have  been  bad :  Boorman  v.  BrownJ 
And  a  travei'so  of  such  employment  is  the*  proper  mode  of 
denying  the  existence  of  the  alleged  duty  :  Brown  v.  Malhtt^ 
Cane  v.  Ckajyman*  per  Williams,  J.,  p.  660 ;  per  Lord  Camp- 
bell, Seymour  v.  Maddox.^^ 

I  have  had  considerable  doubt  as  to  the  second  plea  to  the 
third  count,  but  I  have  arrived  at  the  conclusion  that  it  is  bad. 
To  a  count  which  alleges  that  Uie  defendant  took  the  plaintifi  s 
property  in  a  certain  vessel  and  so  negligently  launched  and 
managed  the  vessel  that  she  was  damaged  and  the  plaintiffs 


M6  Q.  B.  3fia 
'  7  C.  B.  229. 

*  12  Pick.  120. 

^  11  CI.  &F.  1,42. 

•  5  Ad.  &  E.  647. 


'  S  Q.  B.  908. 

«  25  L.  J.  Ezch.  345. 

•  2  Cr.  &  M.  679. 

«  5  C.  R  598. 

«  16  q,  p.  326,  .m 
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property  in  her  was  lessened  in  value  to  him,  the  defendant        1870 
sets  up,  in  answer,  the  tenancy  in  common  of  the  plaintiff  and     Domville 
himself  in  the  property  in  question. 

This  plea  raises  the  question  broadly,  whether  or  not  one 
tenant  in  common  of  chattels  can  maintain  any  action  in  tort 
against  the  other  in  respect  of  the  joint  property.  It  is  well 
established  that  so  long  as  the  tenancy  exists,  one  tenant  in 
common  cannot  maintain  trover  against  the  other,  because  each 
tenant  in  common  has  the  same  right  of  passession  as  the  other 
and  therefore  the  mere  possession  of  the  joint  property  by  one 
will  not  amount  to  a  conversion  of  it,  as  against  the  other : 
1  Co.  Litt.  s.  323  p.  199;  Brown  v.  Hedges;^  Bamendiston  v. 
ChapTnan  cited  4  East.  121 ;  Morgan  and  another  v.  Marquis;'^ 
Edtoarda  v:  Hooper  ^  McKay  v.  Crocker,^  Nothing  less  than 
the  destruction — either  actual  or  constructive — of  the  joint 
property  will  do  so.  And  this  puts  an  end  to  the  joint  tenancy; 
14  Viner's  Abr.  51C,  Title  Joint  Tenants,  S.  pi.  15. 

But  this  is  not  a  count  in  trover  for  converting  the  property 
to  the  defendant's  own  use.  It  is  in  case  for  carelessly  and 
negligently  launching  and  managing  the  vessel,  whereby  the 
plaintiff's  property  in  her  was  damaged  and  lessened  in  value 
to  him.  And  I  think  it  charges  the  defendant  with  more  than 
mere  nonfeasance  ;  the  launching  and  management  of  a  vessel 
involve  negligence  of  an  active  nature,  amounting  to  mis- 
feasance. 

Although  I  have  not  been  able  to  find  any  authority  exactly 
in  point,  I  think  that  one  tenant  in  common  must  be  liable  to 
his  co-tenant  for  the  rrvisuse  of  the  joint  property.  It  is 
certainly  a  wrong  for  which  the  law  should  afford  a  rcTnedy, 
It  was  so  laid  down  by  Lord  Kenyon  in  Martyn  v.  Kn^ywUys,^ 
with  regard  to  real  estate.  That  was  an  action  on  the  case  in 
the  nature  of  waste,  and  His  Lordship  said, ''  This  is  an  action 
ex  delicto.  If  one  tenant  in  common  misuse  that  which  he  has 
in  common  with  another,  he  is  aaswerablc  to  the  other  in  an 
action  as  for  misfeasance. 


1  1  Salk.  290. 
•  6  All.  20. 


'  9  Exch,  145. 


»  11  M.&  W.  363. 
6  8  T.  K.  145,  146, 
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In  this  respect  I  am  unable  to  discover  any  difference  in 
principle  between  a  tenancy  in  common  in  real  estate  and  such 
a  tenancy  in  a  chattel.  And  therefore  I  am  of  opini<m  that  on 
the  demurrer  to  this  plea  there  must  be  judgment  for  the 
plaintiff. 

Weldon,  J.,  concurred. 

Wetmore,  J.,  took  no  part,  being  related  to  the  plaintiff. 

Fisher,  J.,  took  no  part,  not  having  heard  the  argument. 

JvAlffinent  for  defendant  on 
demurrer  to  pleas  to  first 
and  secoiui  counts,  and  for 
plaintiff  on  demut^^er  to 
second  plea  to  third  count. 


1879 


April. 


BURKE  AND  ANOTHER   V.  CLARKE  AND  ANOTHER. 

Attachment — OmUtiny  to  state   in   affidavit    that    plaintiffs 

claim,  is  not  i^iecttred — Proceedings  void  not  irregular 

merely — Writ  regular  on  its  face  sufficient 

justification  to  sheriff. 

Where  a  writ  of  attachment  was  issuecl  upon  an  affidavit  in  which  it  was  not 
stated  that  the  claim  was  not  secured  by  a  mortgage,  pledge  or  lien  upon  real 
or  personal  property  of  the  defendant,  as  required  by  Consol.  Stat,  c  42.  s.  3. 
it  was  held  that  the  failure  to  comply  in  that  respect  with  the  statute  was 
not  a  mere  irrej^ularity,  but  that  the  writ  was  a  nullity. 

Scmblc.  If  a  writ  of  attachment  is  good  upon  the  face  of  it,  it  is  sufficient 
justification  to  the  sheriff,  although  actually  void.  The  sheriff  w  not  a 
judicial  officer,  and  is  not  bouod  to  examine  the  affidavit  attached  to  the 
writ. 

February  5th,  1871).  Landry  moved  to  set  aside  an  order 
made  by  the  Chief  Justice,  .setting  aside  a  writ  of  attachment 
in  this  cause.  The  affidavit  on  which  the  attachment  was 
issued  did  not  set  forth  that  the  plaintiflTs  claim  was  not  secur- 
ed as  required  by  Consol.  Stat.  c.  42  s.  3.  The  Chief  Justice 
set  aside  the  attachment,  but  refused  to  restrain  the  defendant 
from  proceeding  upon  the  bond,  as  he  was  of  opinion  the  writ 
of  attachment  was  a  nullity  and  not  merely  irregular.  Whether 
the  writ  was  void  or  (mly  irregular  was  the  only  question  dis- 
cussed in  this  case. 

Rainsfordy  contia ;  and  Landry  in  reply. 

Ca7\  adv.  vvlt. 
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The  following  judgment  was  now  delivered  : 
Duff,  J.  This  was  a  motion  made  in  Hilary  Term  last,  to 
set  aside  an  order  of  His  Honor  the  Chief  Justice.  The  only 
point  discussed  on  the  motion  was  whether  an  attachment 
which  had  been  issued  in  this  cause  was  a  nullity,  in  conse- 
quence of  the  requirements  of  the  Act  not  having  been  complied 
with ;  or  whether  the  particular  requirement  which  the  defend- 
ant had  omitted  to  comply  with,  amounted  only  to  an  irregu- 
larity. 

It  is  enacted  by  the  Consolidated  Statutes,  c.  42,  s.  3,   "  That 
no  vnnt  of  attachment  sJiall  be  iairwed  unless  the  plaintiff,  or 
some  one  on  his  behalf,  shall  first  by  affidavit "  make  oath 
*     *     *     "  That  the  demand  for  w^hich  the  attachment  is  to 
issue  is  not  secured  by  a  mortgage,  pledge,  or  lien,  upon  the 
real  or  personal  property  of  the  defendant."      There  was  no 
such  affidavit,  and  I  am  of  opinion  that  the  writ  of  attachment 
is  a  nullity.     In  2  Chitty.  Arch.,  12th  edition,  (p.  1 471),  it  is  said : 
"  It  is  difficult  to  define  the  distinction  between  an  irregularity 
and  a  nullity.     Where  the  proceeding  adopted  is  that  prescribed 
by  tJie  practice  of  the  Coicrty  and  the  error  is  merely  in  the 
manner  of  taking  it,  such  an  error  is  an  irregularity,  and  may 
be  waived  by  the  laches  or  subsequent  acts  of  the  opposite 
party ;  and  when  the  proceeding  itself  is  cdtogetlier  unwarrant- 
ed, and  diflferent  from  that  which,  if  any,  ought  to  have  been 
taken,  then  the  proceeding,  in  general  is  a  nullity,  and  cannot 
be  waived  by  any  act  of  the  party  against  whom  it  has  been 
taken."     The  defect  here  does  not  arise  from  a  neglect  to  follow 
the  "  practice  prescribed  by  the  Court,"  but  from  a  failure  to 
comply  with  the  requirements  of  the  statute.     And  it  is  not  a 
matter  of  form,  but  a  most  important  and  substantial  require- 
ment that  has  been  omitted.     The  statute  says,  positively,  that 
no  attachment  shall  be  issued,  until  such  an  affidavit  is  made. 
This  Court  cannot,  in  the  face  of  this  plain  and  unambiguous 
prohibition  of  the  Legislature,  undertake  to  dispense  with  the 
affidavit,  and  to  define  under  what  state  of  circumstances  an 
attachment  will  be  good  without  it.     Under  no  circumstances 
can  this  affidavit  be  waived.     In  Ooodwin,  q,  t.  v.  Parry, ^  where 
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1879  a  penal  statute  required  an  affidavit  to  be  filed  before  suing 
BuRKB  out  process,  a  defect  in  the  affidavit  was  held  not  to  be  waiviKl 
^'^  by  the  defendant's  putting  in  bail,because  the  whole  proceed- 
ing was  a  nullit3^  So  a  plea  in  abatemeiit  without  the  affi- 
davit prescribed  by  4  and  5  Anne,  e.  16  s.  11,  is  a  nullity; 
Gai*^*aM  v.  Hooper,^  "  It  is  not  in  the  power  of  a  party  to  waive 
it ;  as  the  Act  of  Parliament  has  declared  it  to  be  a  nullity,  the 
Court  is  so  to  judge  it." 

In  Nowlin  v.  Nicltolaon^  it  was  not  necessary  to  decide 
whether  the  attachment  was  void  or  only  irregular.  The  point 
was  not  discussed  at  all ;  cither  way  the  attachment  would  have 
been  set  aside. 

It  was  apprehended  that  a  decision  to  the  effect  that  a  writ 
of  attachment  was  void  might  expose  the  sheriff  who  executed 
it  to  serious  damage.  More  especially  as  the  Sth  and  9th 
sections  of  the  attachment  law  require  the  summons  in  the 
cause  and  the  writ  of  attachment  to  be  annexed  together,  and 
copies  of  each,  as  well  as  a  copy  of  the  affidavits  on  which  the 
attachment  had  been  issued,  to  be  served  on  the  defendant. 
But  I  think  that,  if  the  attachment  was  issued  out  of  a  Court 
of  general  jurisdiction,  and  was  good  on  the  face  of  it,  it  would 
be  a  sufficient  justification  to  the  sheriff  although  actually  void. 
"  A  sheriff,  or  his  officer,  or  any  person  acting  under  his  or  their 
authority  may  justify  themselves  by  pleading  the  writ  only, 
because  that  is  sufficient  for  their  excuse,  although  there  be  no 
judgment  to  support  or  warrant  such  a  writ"  Barker  v.  Bra- 
ham^  and  see  also  Parsons  v.  LloycL*  The  sheriff  is  not  a 
judicial  officer,  and  he  is  not  obliged  to  examine  the  affidavit 
which  is  attached  to  the  writ  served,  and  to  see  if  it  be  sufficient 
or  not.  In  the  Couiitess  of  Rutland's  Case,  d  Coke.  52, 54,  it  is 
said  ''  that  if  a  capias  or  exigeat  cometh  to  the  sheriff  against  a 
duke,  earl,  &c.,  when  it  lieth  not  against  them,  he  ought  to 
execute  the  writ  and  not  argue  and  dispute  the  validity  (rf  it" 
It  is  the  duty  of  the  sheriff  to  execute  all  processes  coming  into 
his  hands  which  are  regular  on  the  face  of  them. 


»  1  Dowl.  P.  C.  28,  29.  *  3  Pugs.  2ia 

>  3  Wils.  368.  «  3  WUb.  341,  345. 
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I  am  of  opinioD,  for  these  reasons,  that  this  motion  must  be        ^^79 
refused.     But  inasmuch  as  it  was  made  at  the  suggestion  of  the       Burke 
learned  Chief  Justice,  with  a  view  to  obtaining  the  opinion  of 
Court  upon  this  point,  there  will  be  no  costs. 

The  learned  Chief  Justice  has  authorized  roe  to  say  that  he 
concurs  in  this  judgment. 

Weldon  and  Fisher,  JJ.  concurred. 

Wetmore,  J.,  not  having  heard  the  argument  took  no  part. 

Motion  refused. 


THE  ALBERT  MINING  COMPANY  v.  SPURR  et  al.  1870 

Writ — Issiie  of  withoid  authority — Whether  act  of  attorney       April 
can  be  confii^xed  by  paiiy  having  no  authority 
at  the  time  of  issuing. 

On  an  application  made  to  act  aside  the  writ  of  sumnionB  in  a  cause  on  the 
ground  that  it  had  been  iasned  without  authority,  where  the  act  wan  after- 
wards adopted  and  ratified  by  the  parties  then  having  authority  to  do  bo,  but 
who  had  no  such  authority  when  tne  writ  was  issued, 

Held  <by  Fisiieb  and  Wetmorb,  JJ.,  Wbldon,  J.,  dissenting)  that  such  ratiii- 
cation  was  sufficient  although  the  parties  ratifying  had  no  power  to  do  so 
when  the  writ  was  issued. 

Thi3  was  an  application  to  set  aside  the  writ  in  this 
cause  on  the  ground  that  it  had  been  issued  by  the  attorney 
in  the  cause,  without  authority  from  the  plaintiffs.  It  appeai-s 
that  there  had  been  dissensions  in  the  company,  and  at  the 
annual  meeting  in  July  1873,  a  new  board  of  Directors  had 
been  chosen,  and  the  defendant  Spurr  became  the  President 
of  the  company.  Sometime  in  September,  in  the  same  year, 
Gilbert,  the  former  President  of  the  company,  and  who  appears 
to  have  still  claimed  a  right  to  that  position,  directed  Mr. 
Thomson,  the  attorney  for  the  plaintiffs,  to  i.ssue  a  writ  against 
the  defendants  for  the  recovery  of  a  large  sum  of  money  alleged 
to  be  due  from  the  defendants  to  the  company.  It  was  neces^ 
sary  that  the  writ  should  be  issued  to  save  the  statute  of 
limitations.  At  the  annual  meeting  in  July,  1874,  Gilbert  was 
again  elected  President,  and  a  resolution  was  passed  ratifying 
and  confirming  all  his  acts  of  the  prcceeding  year,  and  the  pro- 
ceedings in  this  action. 

Weldon,  Q,  C,  having  in  a  former  term  obtained  a  rule  nisi 
to  set  aside  the  writ  of  summops. 
84 
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1879 June  20th,  1877,  2h(yinson,  Q.  G,  shewed  cause  and  cited 

Albbbt      Ang.  Fire    Ins.  s.  70,   MUtoiiburgJter  v.   Beckani;^   Rauih  y. 
Mining  Co,    Thompson;*  James  v.  McLean;^  Hagedo-ni  v.  Olivermn;*  Beard- 
moi^e  V.  Rattenhury;^  Taylor  v.  Hipkhisf  Harris  v.  WixA- 
ford ;'  Heaney  v.  Lynn.^ 

Weldon,  Q,  C,  in  support  of  tlie  rule  cited  Broom's  L^. 
Maxims,  770,  Buron  v.  Dennutn;'^  Doe  v.  Goldwin  ;^^  Bird  v. 
Bro^cn^^ 

Cur.  adv.  imlt 

The  following  judgments  were  now  delivered: 

Weldon,  J.  This  is  an  application  to  set  aside  an  original 
writ  issued  by  S.  R.  Thomson  as  attorney  for  the  Albert  Mining 
Company,  in  the  year  1873,  against  the  defendants  directed  to 
the  sheriff  of  York,  and  returned  rurti  est  It  appeared  that 
James  I.  Fellows  was  president  of  the  companj"  and  Lawrance 
Sturdee  secretary  for  the  year  commencing  1st  July,  1873,  and 
ending  30th  June,  1874.  Henry  Gilbert  had  been  the  former 
president.  It  was  during  this  period  that  Henry  Gilbert 
directed  the  said  writ  to  be  issued.  When  Henry  Gilbert  gave 
the  instructions  to  Mr.  Thomson  to  issue  the  writ  in  1873,  he 
had  no  authority  to  do  so,  and  the  confirmation  of  what  Gilbert 
did  was  a  year  afterwards  when  a  new  set  of  directors— of 
which  Gilbert  was  one — had  been  chosen.  To  confirm  an  act, 
the  confinnation  must  be  by  a  person  who  had  authority  at 
the  time  it  was  done.  Then  Gilbert  hail  no  authority  to 
direct  it  to  be  done.  The  affidavit  of  the  president  and  secre- 
tary of  the  company  during  the  year  ending  30th  June,  1874, 
shews  that  no  authority  was  given  by  them  for  the  issue  of  the 
writ,  and  Henry  Gilbert  had  no  authority  to  give  such 
direction. 

It  was  urged  by  the  counsel  for  the  company  that  at  a  meet- 
ing of  the  company  held  in  January,  1875,  the  board  of  direc- 
tors had  ratified  the  act  of  the  attorney  issuing  the  writ  and  as 
it  bad  been  done  for  the  purpose  of  saving  the  statute  of 
limitations  the  Court  will  not  disturb  it.   In  answer  to  that,  it  ap- 

*  9  Borr.  Pa.  Kep.  198.  *  13  Eaat.  274.  »  3  All.  164. 

«  2  M.  ft  S.  485.  »  5  B.  &  Aid.  452.  *  5  B.  &  Aid.  4S9. 

j.  »  6  T.  R.  617.  «  Ber.  27.  •  2  Ex.  167. 

i .  M  2  Q.  B.  143.  "  4  Ex.  786. 
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peared  that  Henry  Gilbert  had  been  president  for  years  previous 
to  1st  July,  1873,  and  the  defendants  had  dealings  with  them 
and  the  subject  matter  of  this  suit,  it  is  alleged,  had  been  liti- 
gated between  the  parties.  The  court  will  not  depart  from 
the  regular  course  of  setting  aside  unauthorized  proceedings. 

The  case  of  Hfxhbart  v.  PhiUi'pSy  shews  where  an  attorney 
commences  an  action  without  the  authority  of  the  plaintiff  the 
defendant  may  apply  to  stay  proceedings.  Under  the  author- 
ity cited  by  Parke,  B.,  from  1  T.  R.  62,  (Robeon  v.  Eaton)  it  was 
held  that  if  a  defendant  being  sued  for  debt,  pay  money  to  the 
attorney  suing  him' on  behalf  of  the  person  to  whom  he  owes 
it,  but  who,  in  fact,  is  suing  without  authority,  he  is  not  dis- 
charged by  such  payment 

As  to  the  confirmation  of  the  act  of  Mr.  Thomson  by  the 
resolution  of  the  directors,  this  does  not  justify  this  Court  in 
making  an  unauthorized  proceeding  a  record  of  this  Court. 
The  case  of  RotUh  v.  Thompson^  is  not  an  analogous  case  to 
this.  That  was  an  action  for  insurance  where  the  owner  of  the 
vessel  adopted  the  act  of  her  officers.  As  Lord  Ellenborough 
says,  "  Here  then  there  was  an  adoption  by  the  owner  of  the 
act  by  which  the  property  was  acquired  and  there  was  also  an 
adoption  of  the  insurance  made  afterwards  to  protect  it." 

There  does  not  appear  to  have  been  any  necessity  to  have 
deferred  the  suit  against  the  defendant,  as  he  was  in  correspcm- 
dence  with  the  plaintiff;  his  residence  was  in  Saint  Jc^n'; 
neither  was  he  absent  from  the  Province,  nor  had  he  evaded  the 
service  of  process  so  to  bring  the  case  within  the  case  of  Beard- 
more  V.  RattenbtiryJ^  The  defendant  was  resident  in  Saint  John 
where  the  process  should  issue,  and  not  in  York,  which  must 
have  been  within  the  knowledge  of  the  plaintiffs,  Mr.  Gilbert 
and  the  attorney  who  issued  the  process. 

In  Beardmore  v.  liattenbury  it  was  a  question  of  practice. 
In  neither  of  the  cases  did  the  question  of  a  writ  issued  with- 
out authority  arise.  I  think  no  case  can  be  found  in  the 
books  to  sustain  the  position  that  an  unauthorized  writ  can 
be  held  good  to  save  the  statute.  This  can  be  done  only  in 
valid   writs,  where  the  defendant  could  not  be  found  to  be 
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served.  Here  no  process  issued  to  the  county  in  which  the  de- 
fendants resided,  and  where  they  could  have  been  served  with 
any  process.  I  am  of  opinion  the  court  ought  not  to  encoara^ 
the  issing  of  writs  to  counties  where  the  defendants  do  not 
reside ;  it  unnecessarily  adds  to  the  costs  of  the  suit  and  it 
appears  to  roe  moi*e  like  a  vexatious  proceeding  to  issue  a 
process  to  a  county  where  the  defendant  had  never  resided. 
Where  all  persons  reside  in  Saint  John  there  the  process  should 
issue. 

.  In  cases  where  the  process  has  been  issued  to  save  the  statute, 
and  the  defendant  is  keeping  out  of  being  served  with  process 
and  cannot  be  served  with  process,  or  is  absent  from  his  resi- 
dence, a  different  case  is  presented  from  this.  But  in  a  case 
where  all  parties  were  resident  in  the  City  of  Saint  John,  it  is 
not  such  a  case  as  calls  for  the  exercising  of  the  discretion  of 
this  court,  and  therefore  I  think  the  rule  ought  to  be  made 
absolute. 

Fisher,  J.  It  appears  by  the  affidavits  of  S.  R.  Tliomson, 
Samuel  Schofield  and  Henry  Gilbert,  that  this  action  was  com- 
menced in  September  1873,  to  recover  a  large  sum  of  money 
which  the  plaintifis  allege  the  defendants  owe  them  for  coal. 
Mr.  Thomson  states  that  sometime  before  September,  1873  he 
was  instructed  by  Henry  Gilbert,  then  acting  as  president  and 
director  of  the  Albert  Mining  Company,  to  commence  an  action 
against  the  defendants  to  recover  the  price  of  Albert  coal,  sold 
several  years  before ;  that  on  the  4th  of  September  he  issued 
a  common  process,  directed  to  the  sheriff  of  York,  and  at  the 
time  he  fully  believed  that  Gilbert  was  President  of  the  com- 
pany ;  that  the  sheriff  of  York  returned  the  writ  non  est  about 
the  7th  of  November,  and  he  (Thomson)  forwarded  it  to 
Fredericton,  to  be  filed  with  his  entiy  docket  to  prevent  the 
operation  of  the  statute  of  limitations,  and  the  said  writ  and 
entry  docket  were  duly  filed  on  the  8th  day  of  November  1873; 
that  he  afterwards  about  the  28th  of  October  1874,  issued  a 
testatum  common  process,  directed  to  the  sheriff  of  St  John, 
of  which  Mr.  Weldon  accepted  sei-vice  for  the  defendant  Spun*, 
and  the  other  defendant  Moore  was  served,  and  Mr.  Weldon 
appeared  for  him ;  that  about  the  20th  of  November,  1874,  he 
filed  an  entry  docket  of  the  said  last  mentioned  writ ;  that  he 
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issued  the  said  writ  in  the  action  for  and  as  a  continuance  of  the       ^879 
action  commenced  by  the  writ  to  York  and  not  otherwise,  and      Albert 
the  last  mentioned  entry  docket  for  the  same  purpose  and  not   ^^*^'^'<*  Ce. 
otherwise  ;  that  at  the  time  of  issuing  the  writ  on  4th  Septem-      spubu 
ber  1873,  the  question  whether  Henry  Gilbert  and  others  witl\ 
him  were  president  and   directors   or  whether   Fellows  and 
others  were,  had  not  been  brought  before  the  Court;  it  was 
moved  in  Michaelmas  Term,  1873,  and  argued  in  Hilary  Term, 
1874 ;  that  the  Fellows  Board  was  turned  out  at  the  annual  meet- 
ing  of  July  1874,  and  that  he  issued  the  last  writ  to  Saint  John 
by  the  direction  of  Henry  Gilbert,  who  then  was  president,  on 
the  28th  of  October  1874,  to  which  writ  Mr.  Weldon  appeared 
for  the  defendants. 

Mr.  Gilbert  states  that  he  has  been  President  of  the  company 
for  many  years,  except  for  the  year  in  1873  and  1874,  when 
the  defendant  Spurr  claimed  the  position ;  that  in  August  1873 
while  he  was  acting  as  president  he  had  full  control  of  the 
books  of  the  company  and  worked  the  mines,  and  acting  in  the 
capacity  of  president,  he  directed  Mr.  Thomson  to  commence  an 
action  against  the  defendants ;  that  at  the  annual  meeting  held 
in  July  1874,  a  resolution  was  passed  by  the  stockholders  by 
nine  majority,  ratifying  and  confirming  all  acts  and  deeds  of 
himself  and  associates,  during  the  preceding  year,  and  that  the 
time  of  holding  the  annual  meeting  was  changed  from  July,  to 
January. 

Samuel  Schofield  states  that  at  the  annual  meeting  in  July 
1874,  a  resolution  was  passed  which  authorized  the  issue  of  the 
writ  to  York  and  the  filing  of  the  writ  and  entry  docket  by 
direction  of  Henry  Gilbert,  and  that  the  action  was  brought  to 
i-ecoverthe  price  of  coal  sold  in  1807  and  1868  to  defendants. 
It  was  resolved  that  the  meeting  recognize  the  issue  of  the 
writ  and  entry  docket  and  adopt  the  same  and  direct  the 
action  to  be  continued  to  judgment. 

I  understand  that  in  this  case  the  plaintiffs'  attorney  issued 
a  capias  to  York  to  commence  the  action  and,  after  it  was  regu- 
larly returned  filed  it,  and  also  an  entry  docket  with  it  accord- 
ing to  the  courec  prescribed  by  the  rule  of  the  Court.  He  then 
issued  a  testatum  capias  to  the  City  and  County  of  Saint  John, 
to  which  the  defendants  appeared.     I  think  this  was  so  far  all 
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1879  regular,  but  it  is  objected  that  when  the  action  waa  commenced 
Albekt  the  plaintiffs*  attorney  had  no  authority  to  bring  the  action, 
MiKiKG  Go.  that  Mr.  Gilbert,  though  he  had  charge  of  the  books  of  the 
company,  and  was  working  the  mines  then  himself,  was  not 
actually  the  president  at  the  time,  and  the  existence  of  the 
writ  to  York  must  be  ignored,  that  it  must  fall  to  the  gronnd 
for  want  of  authority  to  issue  it,  that  during  that  time  the 
control  of  the  company  was  in  a  body  of  directors,  including 
the  defendant,  Spurr,  who  took  no  action  in  relation  to  this  claim 
of  the  company  against  the  defendant,  and  the  result  would  be 
that  if  any  real  debt  existed  against  the  defendants  it  would  be 
barred  by  the  statute  of  limitations. 

Without  expressing  any  opinion  as  to  the  right  of  Mr.  Gilbert 
to  commence  proceedings  in  the  name  of  the  company  to  col- 
lect a  debt,  the  right  to  recover  which  would  be  barred  by  the 
statute  of  limitations,  this  writ  was  duly  issued  by  an  attorney 
of  this  Court  and  regularly  filed  and  entered,  and  I  think  it 
was  competent  for  the  company  to  adopt  and  ratify  it.  This 
they  (lid  by  a  resolution  passed  at  the  annual  meeting,  and  the 
president  directed  the  continuation  of  the  suit  which  in  my 
opinion  was  sufficient,  and  the  proceedings  taken  upon  the 
testatum  capias  were  regular,  and  I  think  tlie  rule  to  set  aside 
the  writ  should  be  discharged  Btu^ov  v.  Denman  ;^  Bird  v. 
Bronm  ;*  Routh  v.  Thompson ;'  Hubbart  v.  Phillips.^ 

Wetmore,  J.  This  was  an  application  to  set  aside  a  capias  ad 
respondendum  issue*!  in  this  suit  to  the  County  of  YorTc  on  1st 
Sept,  1873,  which  was  returned  now  est  On  29th  October, 
1874,  a  testatum  was  issued  to  St.  John.  Testatum  filed  with 
entry  docket  Michalnias,  1874.  Appearance  was  filed  by  Mr. 
Weldon^on  return  of  the  testatum. 

The  writ  issued  to  Yoik  was  used  on  the  trial  of  the  cause 
to  meet  the  statute  of  limitations  which  the  defendants  sought 
to  avail  themselves  of. 

It  appears  that  a  dithculty  existed  as  to  the  persons  entitled 
to  the  management  of  the  affairs  of  the  (Company  at  the  time 
the  suit  was  commei^ced.  A  class  of  directors  legally  held  the 
control  of  that  Company's  affairs  and  another  class  of  persons 
claimed  to  be  the  loinil  directoi-s  of  its  affaii^. 


1  2  Ex.  167. 
»  13  East.  274. 


*  4  Ex.  786. 

*  13  M.  &  W.  702. 
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It  is  positively  stated  that  no  authority  was  given  by  those  ^^^ 
having  legally  the  control  of  the  company's  affairs  for  issuing  Albert 
the  writ.  The  difficulty  existed  between  those  who  had  a  legal  ^'-^'no  Co. 
right  to  control  and  thase  who  had  no  such  right,  the  latter  s^^xjuk. 
who  were  stockholdci-s  believing  they  had  such  right.  The 
latter  directed  the  issuing  of  the  capais  and  it  was  issued  by 
their  direction.  Subsequently  tho.se  who  had  not  the  control 
when  the  writ  issued,  and  who  subsequently  acquired  legal  con- 
trol, after  obtaining  such  control,  by  resolution  recognized 
the  issuing  of  the  capias.  No  question  arises  as  to  the  regularity 
of  the  writ  except  that  it  was  issued  without  authority  and  if 
the  writ  can  be  sustained  it  can  be  continued  if  necessary. 
The  real  question  is  can  the  capias  l>e  sustained  by  the  com- 
pany's adoption  of  the  issuing  of  it  after  action  brought. 
Either  party  may  apply  to  stay  proceedings  in  an  action  brought 
without  authority.  Huhbart  v.  Phillips'^  Doe  v.  Eyton;* 
Wright  v.  Castle;'^  Arch.  Practice  890:  Where  an  attorney 
commences  an  action  without  the  plaintiff's  authority  the  Court 
or  a  judge  will  on  defendant's  application  stay  or  set  aside  the 
proceedings  and  make  the  attorney  pay  the  costs,  and  this  even 
after  judgment :  Bohson  v.  Eaton  ;♦  Doe  v.  Roe  ;*  Newton  v. 
Mathdvs!' 

Where  an  application  by  a  defendant  to  stay  proceedings  in 
an  action  was  supported  by  an  affidavit  of  some  of  the  plaintiffs 
disavowing  the  action  and  stating  that  it  had  been  brought  in 
their  names  under  a  power  of  attorney  contained  in  a  deed 
which  was  void  for  usury,  the  Coui-t  refused  to  stay  the  pro- 
ceedings.    Tubh  V.  Dodih 

In  the  present  case  there  has  not  been  any  disavowing  of  the 
proceeding  by  the  plaintiffs ;  on  the  contrary  there  has  been  an 
express  recognition  of  the  act  of  the  attorney  in  commencing 
the  action  by  the  plaintiffs.  True  it  was  after  the  action 
brought,  but  this  makes  no  difference ;  ratification  after  action 
brought  is  equivalent  to  a  previous  command.  Richardson  v. 
Oxford;^  Hull  v.  Pickersgill ;^  Ancona  v.  Marks!^  A  person 
may   ratify  an  action  brought  in  his  name  but  without  his 

*  1.3  M.  ft  W.  702.  ^  3  B.  &  Ad.  785.  »  3  Meriv.  12. 

*  1  T.  R.  62,  *  ?  Dowl.  496.  •  4  Dowl.  237. 

»  2  L.  M.  &  P.  (Bail  Court)  07  (C.  P.)  «  2  F.  &  F.  449. 

»  1  B.  &  B.  282.  »»  7  H.  &  N.  686. 
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.  ^S70         knowledge  or  authorit}'  by  another  professing  to  act  as  his 
Albert      agent  and  in  his  behalf.     In  Wilson  v.  Tummcm,^  cited  at  page 
Mining  Co.   (595  of  7  H.  &  N.,  it  is  distinctly  laid  down  that  an  act   done 
Spubb       ^^^  another  by  a  person  not  assuming  to  act  for  himself  but  for 
such  other  person,  though  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal  if  subsequently  rati- 
fied by  him,  and  that  this  is  the  known  and  well  established 
rule  of  law.     In  that  case  the  principal  is  bound  by  that  act 
whether  it  be  for  his  detiiment  or  advantage  and  whether  it 
be  founded  on  tort  or  a  contract. 

If  a  principal  ratifies  the  purchase  by  his  agent  of  a  chattel, 
which  the  vendor  has  no  right  to  sell  he  is  guilty  of  a  con- 
version although  at  the  time  he  had  no  knowledge  that  the 
sale  was  unlawful.     Hilbery  v.  Uaiton.^ 

I  think  the  plaintiff  could  recognize  the  i.ssuing  of  the  capias 
and  did  so.  Besides  is  there  not  great  reason  why  the 
Court  should  not  interfere  at  the  late  period  of  making  the 
application  ?  It  appears  by  the  affidavit  of  Mr.  Henry  Gilbert 
that  on  12th  January,  1875,  at  a  meeting  of  the  directors  a 
resolution  was  passed  adopting  the  proceeding  as  to  commenc- 
ing the  suit,  and  the  defendant,  Spurr,  was  present  at  this 
meeting.  Besides  the  process  appeariBd  to  was  a  testatum;  there- 
fore the  defendant  Avas  aware  of  the  issuing  of  the  capias  before 
appearance. 

In  the  cause  of  Thames  Haven  Dock  and  Ry  Co,  v.  Ilall^  in 
an  action  for  calls,  after  the  cause  had  been  set  down  for  trial 
and  made  a  remanet  the  defendant  applied  to  set  the  proceed- 
ings aside  upon  the  ground  that  the  company  was  virtually 
extinct  and  that  the  parties  who  had  instituted  the  action  had 
no  authorit}'^  to  do  so.  Held  that  the  application  was  too  late, 
it  appearing  that  the  defendant  had  known  all  the  facts  for  a 
long  time — as  he  had  in  the  present  case.  This  cause  was 
actually  tried  before  the  present  application  was  made.  The 
rule,  I  think,  should  be  discharged,  and  I  sec  no  reason  why 
the  plaintiffs  should  not  have  their  costs  of  resisting  it. 
Duff,  J.,  having  been  counsel  in  the  cause  took  no  part. 

Rvle  dischai^ged. 

«  6  M.  &  G.  236.  »  2  H.  &  C.  822.  »  5  M.  &  G.  274. 


Digiti 


ized  by  Google 


EASTER  TERM,XLI1.  VlCT.  673 

MOFFAT  V.  LUNT  et  al.  1879 

Delivery  and  acceptance  of  goods  mbaeqtient  to  the  tvme  agreed      ^^• 
upon  for  ddivery — Cannot  beeetupaa  a  defence 
or  i/n  reduction  of  damages. 

Where  it  is  asreed  that  goods  shall  be  delivered  at  a  certain  time  and  the  de- 
fendant sahsequently  to  the  time  aoreed  upon  with  a  fall  knowledge  of  all 


the  facta,  thinks  proper  to  accept  deuvery  of  the  goods,  he  cannot  set  np  the 
non-delivery  at  the  specified  time  as  a  defence  to  the  action,  or  in  redaction 
of  the  valne  of  the  goods. 

Assumpsit  for  goods  sold  and  delivered  tried  before  Mr. 
Justice  Wetmore  at  the  Restigouche  Circuit  The  pleas  were, 
(1),  never  indebted ;  (2),  that  plaintiff  was  not  ready  and  wil- 
ling to  deliver  the  goods  to  defendants  on  the  terms  of  the  con- 
tract ;  (3),  set-off* 

The  steamer  City  of  Saint  John  having  been  injured  was 
sent  to  Dalhousie  for  repairs.  The  defendants,  the  owners  of 
the  steamer,  required  certain  timber  for  blocks  on  which  to 
place  her  while  she  was  being  repaired,  and  the  plaintiff  agreed 
to  supply  the  timber.  It  was  alleged  by  the  defendants  that  it 
was  part  of  the  contract  that  the  timber  was  to  be  delivered  at 
a  certain  time.  This  was  denied  by  the  plaintiff.  The 
timber  was  not  delivered  at  the  time  when  the  defendants 
alleged  the  plaintiff  had  agreed  to  deliver  it,  but  it  was  de- 
livered subsequently  and  the  defendants  took  delivery  of  it,  and 
used  part  of  it  Between  the  day  on  which  defendants  alleged 
the  timber  should  have  been  delivered  and  the  day  on  which  it 
was  delivered  the  tides  neaped  so  that  the  steamer  could  not 
be  put  upon  the  blocks  which  defendants  made  from  this 
timber. 

The  jury  found  for  the  plaintiff  for  the  value  of  the  timber. 

Oct  16, 1877.  Weldon,  Q.  C,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection  in  not  leaving  to  the  jury 
the  question  as  to  whether  or  not  the  timber  was  of  no  value, 
or  reduced  in  value  to  the  defendants  in  consequence  of  its  not 
being  delivered  at  the  time  agreed  upon. 

Feb.  19, 1879.     2Wfc,  Q.  C,  shewed  cause. 

(Palmer,  Q.  C,  referred  to  Church  v.  AbeU}  as  an  authority 
that  where  goods  are  bought  for  a  particular  purpose  and  they 

^  1  Dnval  442. 
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^^^  ate  not  fit  for  that  purpose  the  damage  may  be  deducted  in^' 
Monmr     stead  of  driving  the  defendant  to  a  cross-action.) 

This  action  was  tried  at  Bestigouche  in  September,  1877. 
before  Mr.  Justice  Wetmore,  upon  a  declaration  for  goods  sold 
and  delivered,  the  ordinary  common  counts  and  a  count  for  wharf- 
age. The  pleas  were,  (1),  never  indebted^  (2),  thai  the  plaiB* 
tiff  was  not  ready  and  willing  to  deliver  the  goods  to  defendants 
on  the  terms  of  the  contract,  (3),  set-off.  In  Angunt,  W75 
the  steamer  City  of  Saint  John  struck  an  lUM^or  and  was 
taken  to  DiaJhousie  for  repairs.  On  August  28ih  eiAer  Lmt 
or  some  one  for  him  telegmphed  Moffiit  to  have  timb^  ready. 
Fraser,  Moffat's  clerk,  told  Patterson,  Lunt's  agent,  thfti  Moffiit 
would  furnish  the  timber.  Fraser  swore  that  there  was  ho 
time  agreed  on  when  the  timber  should  be  delivered.  VsUst- 
son's  clerks  said  it  was  to  be  there  on  Monday.  '  The  steamer 
came  on  Monday,  but  the  lumber  did  not  arrive  till  Tuesday 
morning.  They  took  all  the  stuff  and  prepared  their  blodis, 
but  they  complained  that  in  consequence  of  the  neap  tides  they 
could  not  get  her  on  the  bloeks,  and  she  left  on  Wednesday. 

The  defendants  sought  to  show  that  in  consequeBce  oi  the 
timber  not  getting  there  on  Moi^y,  it  was  valueless,  or 
nearly  so ;  and  sought  to  give  evidence  of  it  in  reduction  of 
damages. 

Benj.  on  Sales  782,  section  898  was  cited  by  the  defendant's 
counsel  on  motion  for  the  rule.  The  prindple  laid  down  by 
Mr.  Benjamin  is  that  the  buyer  as  a  defence  to  an  actioa  for 
the  price  may  set  up  the  defective  quality  of  the  wamated 
article  in  diminution  of  the  price.  That  is  not  this  case  at  all. 
(Wetmore,  J.  Here  tiiere  was  no  warranty.  The  eontmcte 
defendants  contendedi  was  to  have  a  ^eeific  article  delivered  at 
a  specific  time.  The  plaintifi  did  not  have  it  there  at  the  tiiae, 
but  a  few  hours  afterwards,  and  the  defendants  diose  to  take  it. 
knowing  the  time  had  elapsed.)  That  is  just  what  distia- 
guishes  it  from  the  cases  cited  by  Benjamin.  The  d^eadants 
were  not  bound  to  take  it  Their  only  remedy  is  by  a  cnw- 
action.  (AllI'IK,  C.  J.  You  say  the  principle  laid  down  by 
Mr.  Benjamin  is  confined  to  quality.)  Quite  so.  See  Mondd 
V.  Sted,^  and  Davis  v.  Hedges.*  Church  v.  Abell  is  also  a  case 
*  8  M.  &  W.  858.  *  L.  B.  6  Q.  R  687. 
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of  'ivarninty.      Mandd  v.  Steely  wliioh  Varied  ibe  law  only  _  ^^ 
went  to  the  case  of  wananty,  and  this  case  does  not  come     if ovniT 
wifiun  tUs  di^  of  authorities.  _  ^' 

Palmer,  Q.  t?.,  in  support  of  the   rule.     It  is  erroneous 

to  say  we  took  the  lumber  knowing  it  would  be  useless.    We 

*  did  not  know.    We  took  it  and  tried  to  make  use  of  it.    The 

east  wind  in  the  Qitlf  of  Saint  Lawrence  interferes  with 

^fae  regularity  of  the  spring  tides  and  neap  tides,  and  Lunt 

-when  he  accepted  delivery  did  not  know  the  timber  would 

be  useless.    Lunt  made  the  bargain  to  have  the  timber  there 

b^Miuse  the  tides  were  at  the  spring  and  were  falling.    The 

tinlber  had  no  intrinsic  value,  but  was   valuable  only  for 

•the   purpose  we  wanted  it  for.    We  could  not  tell — ^as  the 

tides  were  uncertain — Whether  we  could  use  it  or  not,  but 

we   cut  it  up  and  spent  money  on  it  and   then  found  it 

had  come  too  late.     In  consequence  of  what  we  say  is  the 

breach  of  contract  the  lumber  was  lessened  in  value,  or  became 

wholly  worthless  to  us.     The  plaintiff  recovered  the  contract 

price  agreed  on  by  us  because  we  wanted  it  for  a  particular 

purpose.    (Wetmore,  J.     There  was  no  contract  price  made, 

bat  the  value  was  proved.)      Which  value  was  lessened  by 

reason  of  the  breach  6i  contract. 

It  is  not  a  matter  of  quality  at  all.  Suppose  a  man  agreed 
to  deliver  me  20  barrels  of  flour  to-day  and  does  not  deliver 
for  a  week,  and  dn  the  meantime  tho  price  of  flour  goes  down, 
am  I  bound  to  pay  the  contract  price  ?  Suppose  we  had  re- 
fused to  take  the  timber  and  sued  for  damages,  the  answer 
would  have  been,  "you  have  shewn  no  damage."  We  were 
bound  to  try  and  see  if  the  timber  was  delivered  in  time  to 
suit  the  particuliu*  purpose  we  bought  it  for.  In  Church  v. 
Abell  the  Chief  Justice  says,  "  it  is  competent  for  a  d^endant 
to  shew  how  much  less  the  article  was  worth  by  reason  of  the 
breach  of  contract.''  That  has  nothing  to  do  with  the  quality. 
Suppose  instead  of  the  contract  being  simply  to  deliver  the 
timber  it  had  been  to  erect  the  blocks  at  a  certain  time  and 
they  were  not  ready  and  we  took  them  and  tried  to  jput  tiie 
steamer  on  them  but  could  not,  coqld  the  plaintiff  recover  with-> 
out  a  deduction  for  our  damages  ? 
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^879  (Weldon,  J.    The  principle  seems  to  be  ihe  same  whether 

MowAT     the  breach  is  as  to  quality  or  as  to  time  of  fulfilment) 

Our.  ctdv,  wdt 

The  judgment  of  the  court  (Weldon,  Fisher  and  Wetmore, 
JJ.,)  was  now  delivered  by 

Wetmore,  J.  This  is  an  action  for  goods  sold  and  delivered. 
On  the  trial  in  answer  to  plaintiff's  claim  the  defendants  con- 
tended they  were  not  liable  for  a  quantity  of  lumber  which  was 
purchased  for  a  particular  purpose  by  reason  of  its  not  having 
been  delivered  at  the  time  agreed  upon,  i]|  consequence  of  which 
it  was  valueless  to  the  defendants.  It  was  proved  that  a  steam 
vessel  of  the  defendants  had  been  injured  and  they  wanted  to 
repair  it.  The  vessel  was  to  arrive  at  a  port  in  Dalhousie  on  a 
particular  day  when  there  would  be  a  high  tide.  The  vessel 
could  only  be  got  on  blocks  when  there  was  such  high  tide. 
The  lumber  was  required  to  be  used  in  preparing  the  blocks  to 
lay  the  vessel  on.  It  was  alleged  the  lumber  was  not  delivered 
at  the  time  agreed  on  and  therefore  should  not  be  paid  tor,  at 
all  events,  if  there  was  any  liability  on  the  defendants,  it  should 
be  only  so  far  as  the  lumber  was  of  value  to  them,  and  this 
was  a  matter  the  judge  who  tried  the  cause  should  have  sub- 
mitted to  the  jury.  The  defendants  contended  there  was  a 
special  agreement  for  delivery  of  the  lumber  at  a  particular 
time  and  for  a  particular  purpose  known  to  the  plaintiff 
and  it  was  not  delivered  at  the  time  agreed  upon.  No 
question  was  raised  as  to  the  sufficiency  of  the  lumber  for 
the  purpose.  The  plaintiff  denied  the  agreement  for  delivery 
at  the  particular  time.  Assuming  the  lumber  was  to  be 
delivered  at  a  particular  time  and  for  a  particular  purpose, 
and  that  it  was  not  delivered  at  the  time  specified,  it  was, 
however,  accepted  subsequently,  with  full  knowledge  on  the 
part  of  the  defendants  of  the  state  of  the  tides  even  if  such 
knowledge  was  necessary,  and  that  without  any  understanding 
that  its  acceptance  was  to  be  affected  by  the  agreement  as  to 
the  time  of  delivery.  Under  these  circumstances  though  the 
defendants  might  have  refused  to  accept  the  lumber,  we  think, 
that  having  accepted  it  after  the  time  agreed  upon,  they  cannot 
resist  paying  its  value  in  consequence  of  its  reduced  value  to 
them  by  reason  of  its  not  having  bwn  delivered,  ift  tljf^e  for  the 
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special  purpose  for  which  they  required  it.  If  they  did  not  1879 
choose  to  pay  its  value  as  an  article,  they  should  have  refused  Moffat 
to  accept  it.  The  casea  cited,  Mondel  v.  Sted^  Rigge  v.  ^^• 
Btirhidgey  Davis  v.  Hedges^  and  Church  v.  AheW  in  our 
opinion,  are  not  in  point  Where  an  article  has  been  accepted 
under  a  contract  which  turns  out  not  to  be  in  accordance  there- 
with, a  party  can,  no  doubt,  resist  paying  the  contract  price  by 
reason  of  its  not  being  equal  to  that  agreed  to  be  delivered.  In 
Mondel  v.  Steel,  at  page  971,  Parke,  B.,  says,''  and  the  defen- 
dant is  now  permitted  to  shew  that  the  chattels  by  reason  of 
the  non-compliance  with  the  warranty  in  one  case,  and  the 
work  in  consequence  of  the  non-performance  of  the  contract  in 
the  other,  were  diminished  in  value."  Still  the  authorities 
will  not,  in  our  judgment,  enable  a  party  to  resist  payment  of 
the  value,  of  any  article  where  the  only  objection  is  that  the 
article  was  not  delivered  within  the  time  agreed  upon  where 
the  defendant  after  the  time  for  delivery,  with  full  knowledge 
of  the  facts,  has  thought  proper  to  accept  it.  The  defendants, 
we  think,  should  have  refused  to  accept  the  timber.  Misdirec- 
tion— in  not  leaving  to  the  jury  the  entire  absence  or  reduction 
in  value  of  it  in  consequence  of  its  not  having  been  delivered  at 
the  time  agreed  upon — was  the  only  ground  upon  which  the 
rule  was  granted,  and  in  our  opinion  it  should  be  dischaiged. 
Duff,  J,,  took  no  part. 

Eide  diacliarged. 


SAYRE  V  HARRIS.  ^879 

SAYRE  Appellant  v.  HARRIS  Respondent.  '^^' 

(Equity  Appeal.) 

InjumcHon  order — Brea/ih — Not  wUfid — Order  for  vmprieon' 
mcTU  refused — Costs, 

Where  a  Judge  sitting  in  Equity  being  satisfied  that  a  breach  of  an  injunction 
Older  by  the  defen&nt  was  not  wilfal*  declined  to  make  an  order  for  his  im- 
prisonment the  Court  on  appeal  refused  to  disturb  the  judgment  of  the  Court 
below. 

^  -  .    ■     ■  ■  ■ % .      .    , — — —  ■      I  .     _,_, 

>  8  M  A  W.  858.  M5  M.  &  W.  698. 

•  L.  R.  6  Q.  B.  687.  ♦  1  Duval  442. 
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1879  Where  the  Judge  in  Equity  reoenred  the  qpesfcion  ef  omIb,  on  vefuiDg  to  make 

"i  of  a    '  ' 


an  order  for  imprisonment  for  breach  of  an  injunction  order  it  was  held  that 
Satbb  -the  Court  on  appeal  could  make  no  order  oonoermng  the  eoets  in  the  Oeart 

V,               below. 
jQ^^l^mg^       Qucere  per  Wktmore  J.,  whether  an  appeal  from  the  Equity  Court  will  be  al- 
lowed on  a  question  of  oasts  except  unaef  very  peculiar  f' ' 


This  was  an  appeal  from  a  judgment  of  Mr.  Justice  Fisher 
sitting  in  Equity.  The  plaintiff  had  obtained  on  injunction 
order  restraining  the  defendant  from  interfering  with  the 
joint  management  of  the  business  of  the  partnership  whidi 
the  plaintiff  alleged  then  subsisted  between  the  defendant 
and  himself.  The  defendant  was  the  owner  of  the  premises 
on  which  the  place  of  business  was  situated.  (He  contended 
that  there  was  no  partnership  existing  between  plaintiff  and 
himself.  It  being  necessary  for  him  to  carry  on  the  business, 
the  defendant  as  soon  as  he  was  «6rTed  with  the  injunction 
order,  consulted  his  counsel,  who  were  both  Queen's  counsel' 
as  to  how  far  he  could  go  in  the  management  of  this  business, 
at  the  same  time  expressing  to  them  his  desire  to  obey  the 
order  of  the  Court  Acting  on  this  advice  the  defendant 
ejected  the  plaintiff  from  the  place  of  business,  discharged  a 
clerk  from  his  employ  whom  the  plaintiff  desired  him  to  re- 
tain, and'  did  other  acts  which  the  .plaintiff  claimed  were 
breaches  of  the  injunction  oi*der.  The  plaintiff  obtained  an 
order,  in  terms  adjudicating  upon  the  breach  of  the  injunction 
and  directed  the  imprisonment  of  the  defendant  ^unless  upon 
fourteen  days  notice  thereof  good  cause  could  lie  shewn  to  the 
contrary,  but  which  in  reality  was  meant  for  a  summons  for 
defendant  to  shew  cause  why  he  should  not  be  adjudged  guilty 
of  a  contempt  of  the  Court,  and  should  not  be  committed  to 
gaol.  This  matter  was  subsequently  heard  before  Mr.  Justice 
Fisher  and  he  being  satisfied  that  there  had  been  no  wilful 
breach  of  the  injunction  order,  and  that  the  defendant  had 
done  nothing  to  justify  his  imprisonment,  refused  to  make  the 
order  for  imprisonment,  at  the  same  time  reserving  the  question 
of  costs.     From  this  judgment  the  plaintiff  appealed. 

•Feb.  13,  1871).  Travis  in  support  of  the  appeal  cited  Frank 
V.  Basnett  ;•  Bdl  v.  O'Reilly ;'  PlvdpH  v.  Prothero ;'  Joyce  Inj. 
1334;  Marquis  of  Downshire  v.  Sandys,-*  PaHington  v. 
Booik?  . 

1  2  My.  &  K.  618.  '  2  Scfao.  &  Lefr.  430. 

»  7  De  G..  McN.  &  (I.  722.  *  6  Ves.  Jur.  107,  *  3  Merriv.  148, 
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J*eb.  1*  Falmer,  Q.  0.  and  2Wfc,  <?.  C.  for  refipoti^eat^  feoii-  ^W^ 
tcmded  tbat  the  only  question  unsettled  in  this  matter  was  the  •  Sayikb 
qu^estkm  of  costs,  and' on  that  the  plaintiff  could  not  eome  be- 
fore this  Court,  as  Mr.  Jtistiee  Ifish^r  had  not  adjudicated  upon 
the  questiaa  of  oosts.  The  matter  of  the  commitment  of  the 
defendoift  vms  eiitirely  in  the  discretion  of  the  Judge  and  he 
had  n^fttsed  to  make  an  order  of  commitment  Even  if  the 
order  nitsi  had  been  properly  dtawn  up,  and  Mr.  Justice  Duff 
had  adjudicated  upon  the  contempt,  the  order  called  upon  de- 
fendant to  shew  cause  why  he  should  not  be  committed  to  gaol, 
and  he  succeeded  in  convincing  the  Judge  in  whom  the  discre- 
tion was  vested  that  he  ought  not  to  be  committed.  The  ease 
of  Peaeoek  v.  Peacod^  expi^ssly  decided  that  the  partner 
owning  the  premises  had  the  right  to  exclude  the  other  partner 
from  the  premises.  The  defendant's  counsel  after  considering 
the  wh<de  matter  came  to  the  conclusion  that  the  defendant 
had  a  right  to  use  his  own  private  property  and  to  exclude  the 
plaintiff  from  it,  and  acting  on  that  advice  the  defendant  did 
the  acts  whioh  are  the  alleged  contempt  Before  an  order  of 
commitment  is  made  the  Court  must  be  satisfied  that  the 
breach  is^wilf ul :  Joyce  on  Ikvj.  1339  ;  Leonard  v.  Atwell ;' 
Maraaek  v.  Bailey.* 

Feb.  14>  and  18.  Pravis  in  reply  contended  that  the  order 
waa  in  the  proper  form,  Kerr  on  Inj.  640 ;  that  it  was  in  the 
form  which  had  been  adopted  by  the  Master  of  the  Rolls,  but 
that  if  it  was  wrong  ijie  defendant  ought  to  have  moved  to  set 
it  aside  instead  of  shewing  cause.  He  abo  contended  that  Mr. 
Justice  Fisher  ought  to  have  made  an  carder  for  costs. 

Om\  adv.  viUt 

The  following  judgment  was  now  delivered, 

Wetmorc^  J;  Upon  medion  for  a  rule  nisi  for  attadiment 
against  Harris  for  breach  of  injunction  order  heard  befoce  Mr. 
Justice  Duff;  a  rule  nisi  was  granted  which,  after  reciting  the 
injmwtion  order  proceeded  as  follows,  '*  now  upon  motion  this 
daty  made  to  this  Court  by  Mr.  Travis  of  counsel  for  the  plain- 
tiff and  on  hearing  the  said  injunction,  order  and  ihe  several 
affidavits  of  John  E.  Sayne,  the  plaintiff,  William  H;  Stanley 

»  la  Veeey  Jr.  49.  *  17  Ves.  355.  •  2  S.  *  S.  677. 
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and  Bela  R.  Lawrence  read,  the  Court  being  of  opinion,  upon 
consideration  of  facts  declared  by  the  said  affidavits,  that  the 
said  defendant  has  been  guilty  of  a  contempt  of  this  Court 
by  a  breach  of  the  said  injunction  order,  doth  order  that  the 
said  defendant,  James  Harris,  do  stand  committed  to  the  com* 
mon  gaol  of  the  County  of  Saint  John  for  the  said  contempt^ 
and  that  a  warrant  for  such,  his  commitment,  do  issue  accord- 
ingly, unless  the  defendant,  having  fourteen  days  notice  hereof, 
shall  shew  unto  this  Court  good  cause  to  the  contrary  on  the 
first  Tuesday  in  August  next"  The  matter  was  heard  before 
Mr.  Justice  Fisher  upon  lengthy  affidavits  upon  both  sides, 
which  went  fully  into  a  discussion  as  to  whether  or  not  there 
had  been  a  breach  of  the  injunction  order,  and  His  Honor  says 
in  a  part  of  his  judgment,  "  in  my  opinion  in  a  case  like  the 
present  before  I  would  be  bound  to  authorize  the  issuing  of  a 
warrant  to  commit  a  party  for  contempt  I  should  be  satisfied 
that  any  l»reach  of  the  injunction  order  was  wilful." 

His  Honor,  after  referring  to  the  defendant's  advising  with 
his  counsel  and  his  acting  upon  their  advice,  and  the  express- 
ion of  his  determination  to  obey  the  order  of  the  Court,  the 
statements  of  the  counsel,  Mr.  Palmer  and  Mr.  Tuck  ttiat  they 
did  advise  him  to  act  as  he  had  done,  (with  the  honesty  of  the 
advice  and  acting  thereunder  by  the  defendant.  His  Honor  was 
apparently  well  satisfied),  he  proceeds,  *' assuming  that  there  was 
on  the  part  of  the  defendant,  a  breach  of  the  injunction  in  the 
restraint  it  imposed  upon  him  as  to  his  interfering  with  the 
plaintifi*s  in  the  joint  management,  what  could  the  defendant 
or  any  law  abiding  man  do  to  avoid  it  that  he  did  not  do  ? 
He  applied  to  his  professional  advi^rs,  both  of  whom  are 
Queen's  counsel,  and  they  direct  him  as  to  how  far  he  could  go 
and  how  he  should  act  They  affirm  they  honestly  believed 
they  advised  and  directed  him  legally  and  he  acted  as  so 
advised.  Such  action  under  such  circumstances  cannot  be  a 
contempt  to  be  punished  with  imprisonment  In  my  <^inion 
a  warrant  under  such  circumstances  would  be  a  prostitution  of 
the  process  of  the  Court  If  there  were  no  authorities  on  the 
point  I  should  rest  my  judgment  on  the  fundamental  principles 
of  British  law,  but  there  are  numerous  authorities  which  I 
think  sustain  the  views  I  have  taken  as  to  my  duty  in  a  case 
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of  this  kind.     The  Court  will  always  zealously  maintain  its        1879 
authority   and   punish   any   party   guilty   of   a  breach  of  its       Sayre 
orders,  but  it  will  best  consult  its  dignity  and  authority  by.         v. 
sedulously  inquiring,  in  a  case  like  this,  into  the  intention  and      H^^Rk- 
mind  of  the  party  complained  against,  whether  there  has  been 
anj'thing  wilful  in  his  conduct."     I  have  quoted  thus  fully 
from  His  Honors  judgment  because  his  views  so  entirely  ac- 
coi-d  with  my  own. 

Where  the  breach  of  an  injunction  is  the  result  rather  of 
an  eiTor  in  judgment  than  a  wilful  contempt,  the  Court  will 
not  direct  a  commitment,  but  will  merely  order  the  party  to 
pay  costs  incurred  by  the  breach  of  the  injunction  and  by  the 
application :  Daniel  Chan.  Prac.  3  Am.,  Ed.,  1785, — citing  Par- 
tington  v.  Booth  ;^   Marquis  of  DownsJdre  v.  Lady  Sandys.^ 

Sonic  question  was  raised  with  reference  to  costs.  It  was 
contended  the  learned  Judge  though  of  opinion  an  order  for 
commitment  should  not  be  made,  should  have  allowed  the 
plaintiff  costs.  It  seems  to  be  a  rule  that  an  appeal  will  not 
be  allowed  on  a  question  of  costs  unless  under  peculiar  circum- 
stances :  Hope  V.  Carnegie'^  and  Taylor  v.  Dawlen*  But  if 
this  rule  is  not  to  prevail  in  the  present  case,  it  will  not  help 
the  plaintiff,  as  no  decision  was  given  by  the  learned  Judge  as 
to  costs.  The  question  of  costs  was  expressly  reserved,  and 
before  the  decision  as  to  co^ts,  even  in  the  matter  of  appeal, 
can  be  appealed  from,  a  decision  as  to  costs  should  have  been 
had. 

It  seems  to  me  under  the  order  nisi  the  contempt  was 
already  adjudicated  upon  and  all  Mr.  Justice  Fisher  had  to  do 
was  to  decide  whether  or  not  the  defendant  should  be  com- 
mitted.     ' 

As  in  refusing  to  sanction  an  order  for  committal  I  think  he 
exercised  a  sound  discretion,  the  appeal  in  my  opinion  should 
be  dismissed  with  costs. 

Weldox  and  Fisher,  JJ.,  concurred. 

Duff,  J.,  took  no  part. 

Appeal  difnnissed  with  costs. 


1  3  Mer.  148.  =  6  Vc8.  Jr.  107. 

»  L.  R.  4  Ch.  264.  *  L.  R.  4  Ch.  897. 
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1879  THE  QUEEN  v.  MORRISON. 

^^''  (Crown  (^ase  reserved.) 

indictment  for  stealing — Omission  of  word  "fdonioudy**^ 
Effect  of — Cannot  be  amended — Resei'ving  questions  for 
consideration    of   tlie    CouH — Meaning    of  words 
"  during  trial "  in  Rev.  Stat,,  c.  159,  s,  22. 

An  indictment  charged  that  *'  the  prisoner  did  steal,  take  and  cany  away,  fte.," 
without  charging  that  it  was  done  feloniously.  Before  pleading  the  pnsoaer*! 
counsel  moved  to  quash  the  indictment.  After  argument  the  presiding  Jadge 
allowed  the  indictment  to  be  amended  under  32  and  33  Vic,  c.  29  s.  SS;  by 
addine  the  word ''felooiously."  The  prisoner  was  found  guilty  upon  the 
amended  indictment. 

HMy  on  a  case  reserved  that  the  indictment  without  the  word  felonioasly  wis 
bad. 

HM  (by  Allek,  C.  J.,  Wkldox,  Fisher  and  Duff,  JJ.,  WsTMOiti,  J.,  db- 
senting)  that  the  indictment  was  not  amendable  under  32  and  33  Vic,  c  29 
8.  32. 

HeUit  (by  Allen,  C.  J.,  Weldon,  Fisiibr  and  Duff,  JJ.,  Wethorb,  J.,  dis- 
senting), that  although  the  objection  to  the  indictment  in  this  case  was  taken 
before  plea  pleaded,  and  that  technically  the  trial  does  not  begim  f3t  after 
the  prisoner  has  pleaded  to  the  indictment  and  the  jury  are  being  called  and 
sworn,  yet  that  such  a  liberal  construction  should  be  put  upon  the  wordi 
•Muring  the  trial"  in  Rev.  Stat.,  c  159,  s.  22,  (Cons.  Stat,  p.  1068),  that 
the  provisions  of  that  chapter  relating  to  reserving  questions  for  the  con- 
sideration of  the  Supremo  Court  should  be  held  to  apply  to  any  of  the  pro- 
ceedings in  the  Court  below  after  the^^indictment  has  oeen  foand. 

The  facts  of  the  case  are  sufficiently  stated  in  the  argument 
and  judgments. 

April  29, 1879.  Blair  moves  to  quash  conviction.  The  con* 
struction  which  the  Crown  contends  the  Court  is  bound  to 
give  to  section  32  of  32  and  33  Vic,  c.  29  would  make  any  a«d 
every  defect  amendable  under  the  authority  of  this  Act.  The 
section  confers  no  such  authority.  It  must  be  read  as  if  it 
contained  the  same  word  as  the  English  Act,  viz.,  "formal." 
There  must  be  some  limit  to  the  powers  of  amendment  given 
to  the  Court,  and  I  contend  the  limitation  must  be,  as  has  been 
held  in  all  the  cases,  that  substantial  defects  cannot  be  amended. 
The  concluding  words  of  section  32  amended  under  the  author- 
ity of  this  Act,  shew  there  must  be  a  limitation  to  the  right  to 
amend.  It  shews  that  there  may  be  defects  which  are  not 
amendable,  otherwise  why  use  the  words  "  or  amended."  "Oic 
indictment  charged  no  offence.  The  omission  of  the  word 
"  feloniously"  leaves  it  without  any  allegation  of  a  felony.  If 
the  amendment  is  allowed  the  prisoner  is  put  upon  ber  trial 
for  an  offence  which  the  Grand  Jury  have  never  passed  upon. 
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(FiSHER,  J.  Does  not  the  wcMrd  "steal"  supply  the  place  of  ^W9 
feloniously  ?)  No.  The  law  requires  the  stealing  to  be  felon-  TbeQusbv 
ous  to  make  it  an  indictable  offence.  Stealing  may  be  a  mis- 
demeanor, Chit.  Crim.  Law,  241.  How  can  the  Court  by 
exercising  its  power  to  amend  put  the  prisoner  on  her  trial  for 
an  offence  which  may  be  of  a  more  serious  character  than  the 
offence  which  the  Grand  Jury  have  passed  upon  ? 

The  word  steal  has  several  meanings  in  the  Imp.  Die. ; 
Tasch.  Crim.  Law,  170,  173 ;  Heg.  v.  Grey ;'  Reg,  v.  James ;' 
Tasch.  C.  L,  174 ;  Kei^  v.  Reg ;'  Tasch.  C.  L,  175, 177. 

FraseVy  A,  G.  contra. 

Where  material  words  are  omitted  from  an  indictment  they 
may  and  must  be  amended.  The  last  clause  of  section  32 
shews  that  the  |jegislature  intended  to  vary  from  the  English 
Statutes  and  give  the  Court  power  to  amend  substantial  as 
well  as  foroial  defects.  It  Is  clear  the  word  "  formal"  was  not 
Ikecidentally  but  advisedly  omitted  from  our  Act.  The  case  of 
Meg.  v.  Mdseon*  sustains  the  distinction  between  our  Statute 
and  the  English  Act.  Section  27,  which  provides  the  indict- 
ment shall  be  sufficient  if  in  the  opinion  of  the  Court  the 
prisoner  will  sustain  no  injury  from  its  being  held  to  be  so, 
and  the  offence  intended  to  be  charged  can  be  understood  from 
it,  places  the  matter  beyond  doubt  and  shews  that  amendment 
of  sttfastaotial  defects  was  contemplated. 

The  amendment  in  this  case  was  not  necessary,  the  word 
"steal"  supplying  the  place  of  the  omission  of  feloniously — 
but  if  it  was,  that  was  a  matter  within  the  discretion  of  the 
Judge,  and  he  having  exercised  that  discretion,  the  Court  will 
not  interfere  in  this  matter :  Fish.  Dig.,  2077-8 ;  Reg  v.  Wes- 
ley ,**  Reg  V.  McLean.* 

Blair  in  reply.  Reg  v.  McLean  does  not  raise  the  question 
raised  here  as  to  the  meaning  of  section  32. 

The  aomndment  should  not  be  made  under  section  27.  That 
section  only  applies  to  cases  where  the  form  of  the  indictment 
is  not  given  in  schedule.  Where  the  form  is  given  as  in  the 
case  of  the  32nd  section  it  must  be  strictly  followed  by  the 

•  33  L.  J.,  M.  C.  78.  ^  12  Cox  127.  «  2  Rev.  Crif,  328. 

♦  92  Vr  a  C.  P.  240,  *  Beirs  C.  C.  193,  S.  C.  5  Jur.  N.  S.  13§2. 

P  1  Pugs.  &  Bur,  377. 


Digiti 


ized  by  Google 


C84  CASES  IN  THE  SUPREME  COURT,  j 

^^79        crown  officer.     If  the  indictment  is  bad  because  there  is  no 

The  Queex    offence  charged  (and  that  is  my  contention)  or  if  it  is  good  as 

^'  an  indictmcnt^for  a  misdemeanor  in  either  case,  it  should  not 

be  amended,  for  the  Court  would  be  trying  the  prisoner  for  an 

ofFencc  which  the  Grand  Jury  have  not  found  a  bill  upon. 

Cur.  adv.  vult. 

The  following  judgments  were  now  delivered  : 

Allen,  C.  J.  There  is  no  doubt  about  the  insufficiency  of  the 
indictment  as  it  was  found  by  the  Grand  Jury  in  this  case,  the 
word  "feloniously"  being  essential  in  the  description  of  the 
oflcnce  of  felony ;  4  Bla.  Com.  307 ;  1  Chit.  Crim.  L.  242.  The 
(juestion  is,  whether  it  could  be  amended  by  adding  the  word 
"  feloniously  ?"  and  I  think  it  could  not.  The  words  of  the 
32nd  section  of  the  Act  32  and  33  Vic,  c.  29,  are  certainly 
large  enough  to  admit  of  such  an  amendment.  It  states  that 
"  Evef'y  objection  to  any  indictment  for  any  defect  apparent  on 
the  face  thereof,  &c.,  must  be  taken  by  demurrer  or  motion  t-o 
quash  the  indictment  before  the  defendant  has  pleaded,  and 
not  af terwai-ds ;  and  every  Court  before  which  such  objection 
is  taken,  may,  if  it  be  thought  necessaiy,  cause  the  indictment 
to  be  forthwith  amended  in  such  particular  by  some  officer  of 
the  Court  or  other  person,  and  thereupon  the  trial  shall  pro- 
ceed as  if  no  such  defect  had  appeared  ;  and  no  motion  in  arrest 
of  judgment  shall  be  allowed  for  any  defect  in  the  indictment 
which  might  have  been  taken  advantage  of  by  demurrer,  or 
amended  under  the  authority  of  this  Act."  But  when  we  con- 
sider the  extent  to  which  such  an  unlimited  power  of  amend- 
ment might  bo  carried,  and  the  consequences  of  it.  I  doubt 
whether  the  Parliament  of  the  Dominion  intended  to  give  a 
greater  power  of  amendment  in  such  cases  than  is  given  by  the 
Imperial  Act  14  and  15  Vic,  c  100,  s.  25;  that  is,  to  amend 
formal  defects  only.  If  such  a  construction  was  given  to  the 
section  as  has  been  contended  for  on  the  part  of  the  Crown,  a 
person  might  be  tried  for  an  offence  for  which  the  Grand  Jury 
had  never  found  a  bill.  In  the  present  case,  no  doubt,  the 
objection  is  purely  technical,  and  no  injustice  could  possibly 
have  been  done  to  the  prisoner  by  the  amendment,  but,  on 
principle,  I  cannot  see  how  we  can  avoid  rlQQiding  in  her  favor. 
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Mr.  Justice  Wetmore  is  of  opinion  (and  he  will  state  his  _  ^870 
reasons  therefor)  that  the  objection  to  the  indictment  cannot  TheQukex 
be  raised  as  it  is  here,  as  a  case  reserved  under  the  Act  (Consol. 
Stat.  1088) ;  that  it  was  not  a  question  which  arose  "during  the 
trial."  I  admit  that  technically  the  "  trial "  does  riot  begin  till 
after  the  prisoner  has  pleaded  to  the  indictment  and  the  jury 
are  being  called  and  sworn  ;  but  I  think  a  liberal  construction 
should  be  put  upon  the  statute,  and  that  it  should  bo  held  to 
apply  to  any  of  the  proceedings  in  the  Court  below  after  the 
indictment  has  been  found;  Rc(j.y.  Martin^  Reg,  v.  Mellor,^ 
The  objection  to  the  indictment  in  the  present  case  was  taken 
when  the  prisoner  was  arraigned,  and  before  she  pleaded,  and 
the  question  of  law  was  then  reserved  for  the  consideration  of 
this  Court,  in  case  the  result  of  the  trial  should  render  it  neces- 
sary. I  think  the  question  may  be  considered  as  continuing 
during  the  trial  and  until  the  verdict  was  given  against  the 
prisoner,  when  the  judgment  was  respited  for  the  purpose  of 
considering  the  question. 

Weldon,  J.  I  think  the  rule  as  established  in  England 
.should  be  followed,  and  I  agree  with  the  Chief  Ju^itice  and 
think  the  conviction  should  be  quashed.  ^     • 

Fisher,  J.  The  Chief  Justice  has  stated  my  views.  If 
amendments  such  as  proposed  in  this  case  should  be  allowed 
there  is  no  reason  why  a  new  indictment  should  not  be  framed 
by  the  Court  after  a  bill  is  found. 

Wetmore,  J.  The  indictment  as  found,  charged  that  the 
prisoner  "did  steal,  take  and  carry  away,"  &c.,  omitting  the 
word  "  feloniously."  Before  pleading,  as  required  by  s.  32,  c. 
29  of  32  and  33  Vic,  the  prisoner  moved  to  quash  the  indict- 
ment by  reason  of  the  omission  of  the  word  "feloniously." 
The  section  enacts  "  every  objection  to  any  indictment  for  any 
defect  apparent  on  the  face  thereof  must  be  taken  by  demuiTcr 
or  motion  to  quash  the  indictment  before  the  defendant  has 
pleaded  and  not  afterwards;  ard  every  Court  before  which 
any  such  objection  is  taken,  may,  if  it  be  thought  necessary, 
cause  the  indictment  to  be  forthwith  amended  in  such  particu- 
lar by  some  officer  of  the  Court  or  other  person,  and  thereupon 


*  2  C.  &  K.  050.  '  4  Jiir.  N.  S.  214. 
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W9  the  trial  shall  proceed  as  if  no  such  defect  had  appeared  ;  and 
Ths  Quasy  no  motion  in  arrest  of  judgment  shall  be  allowed  for  any  defeet 
in  the  indictment  which  might  have  been  taken  advantage  of 
by  the  demurrer,  or  amended  under  the  authority  of  this  Act." 
The  learned  Chief  Justice,  after  argument,  allowed  the  indict- 
ment to  be  amended  by  inserting  "feloniously/*  whereupon 
the  prisoner  pleaded  not  guilty  and  the  trial  was  proceeded 
with  and  the  prisoner  found  guilty  on  the  amended  indictment 
A  further  objection  was  made  that  under  the  evidence  the 
prisoner  .could  not  be  found  guilty  of  a  fraudulent  conversion 
of  the  money  under  this  indictment  under  s.  3,  c.  21,  32  and  33 
Vic. ;  tiie  latter  objection  was  abandoned  at  the  argument. 
The  only  question  therefore  is  whether  the  amendment  was 
properly  allowed.  If  no  charge  amounting  to  felony  was  con- 
tained in  the  indictment  and  the  indictment  did  contain  a 
charge  of  misdemeanor  it  was  urged  the  Court  could  not  amend 
by  inserting  the  word  ''feloniously,"  as  the  prisoner  would 
thereby  be  put  on  trial  for  felony  when  the  Grand  Jury  only 
charged  a  misdemeanor:  1  Chit.  Crim.  Law,  241  (a):  ''feloni- 
ously'' must  be  introduced  in  every  indictment  for  felony  and 
these  words  are  so  essential  that  if  the  word  feloniously  be 
omitted  in  an  indictment  for  stealing  a  horse,  it  will  only  be  a 
trespass,  (citing  2  Hale,  184,)  or  a  misdemeanor  of  which  ihe 
defendant  may  be  convicted  under  such  indictment,  (Cald. 
400-1).  This  case  is  mentioned  in  1  Chit  Crim.  Iaw  at  page 
242.  Not  having  access  to  the  reference  I  am  unable  to  inform 
myself  particularly  as  to  the  grounds  upon  which  the  dictum 
is  founded,  but  conjecture  the  conviction  for  a  misdemeanor  is 
by  virtue  of  the  act  of  trespass  in  the  taking.  The  thinl  sec- 
tion of  c  21  of  32  and  33  Vic,  enacts,  "  whosoever  being  bailee 
of  any  chattel,  money  or  valuable  security  fraudulently  takes, 
or  converts  the  same  to  his  own  use,  &c.,  &c,  is  guilty  of 
larceny,  and  may  be  convicted  thereof  upon  an  indictment  for 
larceny."  By  this  section  a  party  may  be  convicted  of  larceny 
without  any  wrongful  taking ;  establishing  the  offence  would 
depend  upon  the  evidence  and  a  conviction  could  be  had  with- 
out a  wrongful  taking,  or  any  act  amounting  to  a  trespass. 
In  the  present  case  the  evidence  was  such  as  would  have 
warranted  the  jury  in  convicting  of  larceny  (or  fraudulent 
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tonversion  of  a  bailment,  and  it  is  most  probable  tkcf  jaiy  1^79 
so  convicted,  though  it  was  left  to  jury  as  well  for  larceny  ThrQumn 
at  common  law  as  upon  the  statutory  offence.  There  was 
a  charge  of  stealing.  To  constitute  this  offence  the  taking 
must  be  felonious ;  thei^  must  be  a  wrongful  or  fraudulent 
taking  and  carrying  away  of  the  property  of  another  with 
a  felonious  intent  to  convert  them  to  the  taker's  own  use  and 
make  them  his  own  property  without  the  consent  of  the  owner, 
the  word  felonious  being  explained  to  mean  that  there  is  no 
coJor  of  right  to  excuse  the  act;  Arch.  Crim.  Pld.  and  Ev.  (14 
Ed.)  278.  No  doubt  the  indictment  was  defective,  and  a 
motion  to  quash  it  or  demurrer  would  be  successful.  Section 
32  enacts  that  any  defects  apparent  on  Uie  face  of  the  indict* 
ment  (which  this  certainly  was)  must  be  taken  advantage  of 
by  demurrer  or  motion  to  quash  the  indictment  before  plead- 
ing, when  the  Court  may  order  an  amendment  and  the  trial 
shall  proceed  as  if  no  such  defect  had  appeared.  The  object 
and  wording  of  the  statute  was  to  cure  defective  indictments 
in  any  particular  apparent  on  the  face  of  the  indictment,  and 
expressly  extend  to  any  objections  available  on  demurrer, 
motion  to  quash,  or  in  arrest  of  judgment.  I  think  this  was 
purely  a  matter  to  be  taken  advantage  of  by  motion  to  quash 
or  by  demurrer,  and  therefore  within  the  purview  of  the  SSnd 
section.  Had  no  objection  been  made  and  had  the  prisoner 
pleaded,  no  objection  of  the  kind  could  have  prevailed.  No 
inconvenience  would  have  arisen ;  unless  the  fekmious  intent 
was  proved  on  the  trial  and  found  by  the  jury,  the  prisoner 
must  have  been  acquitted  under  the  indictment  if  not  amended. 
The  omission  or  insertion  of  the  word  "  feloniously  "  could  not 
possibly  have  aflfeeted  or  prejudiced  the  prisoner.  She  was 
charged  with  stealing ;  omitting  "  feloniously "  was  a  mere 
matter  of  foinm  fatal  if  objected  to  in  a  particular  way  and  at  a 
particular  time  but  not  otheiwise. 

But  apart  from  the  propriety  of  amending  is  the  objection 
now  tenable  ?  Section  22  of  cap.  159  of  Revised  Statutes  en- 
acts "  when  any  person  shall  have  been  convicted  of  any  offence 
before  any  assize,  the  judge  presiding  at  such  Court  may  re- 
serve any  question  of  law  which  may  have  arisen  during  the 
trial  for  the  consideration  of  the  Supreme  Court  and  shall  have 
authority  to  respite  execution  of  the  judgment,  &c*,  &c/* 
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Did  this  question  arise  on  the  trial  ?  How  could  there  have 
been  a  trial  without  an  issue  ?  The  prisoner  had  not  pleaded 
when  the  amendment  was  ordered. 

If  the  prisoner  was  dissatisfied  with  the  ruling  on  appUca- 
tion  to  amend  a  writ  of  error  was  the  proper  course.  But 
the  prisoner  pleaded  to  what  was  at  the  time  of  plea  a  perfect- 
ly good  indictment,  one  upon  which  his  demurrer  or  motion  to 
arrest  the  judgment  could  not  have  been  sustained.  Has  not  any 
objection  been  waived  by  pleading  ?  And  has  this  Court  any 
jurisdiction  to  inquire  into  the  matter  on  a  case  reserved  as 
this  is  ?  The  Qween  v.  Clarke.^  The  marginal  note  in  that  case 
is,  "  No  case  can  be  stated  for  the  opinion  of  the  Court  except 
upon  some  question  of  law  arising  wpon  the  iriol"  Where 
therefore  the  prisoner  had  pleaded  guilty  and  the  question 
asked  whether  the  prisoner's  act  as  described  in  the  depositions 
supported  the  indictment,  the  Court  held  they  had  no  jurisdic- 
tion to  consider  the  case.  The  Court  of  Quarter  Sessions  enter- 
tained a  doubt  whether  an  act  of  the  prisoner  (i.  c.)  throwino: 
or  dropping  a  stone  was  such  an  unlawful  act  as  to  bring  it 
within  the  provision  of  section  34  of  24  and  25  Vic,  c  100, 
especially  as  the  offence  of  throwing  a  stone  is  specially  pro- 
vided for  by  the  33rd  section  of  the  Act.  Judgment  was  there- 
fore postponed  and  the  prisoner  was  discharged  upon  recog- 
nizances to  appear  when  called  upon..  The  opinion  of  the 
Court  of  criminal  appeal  was  requested  whether  the  prisoner 
was  rightly  indicted.  Cock])urn,  C.  J.,  said :  "  In  this  case  we 
have  no  jurisdiction.  It  was  not  ^  question  arising  on  the 
trial  for  the  man  pleaded  guilty  and  he  must  be  taken  to  know 
the  law.  The  power  to  state  a  case  for  the  consideration  of 
this  Court  only  applies  to  questions  of  law  which  arise  on  the 
trial."  The  case  was  submitted  under  11  and  12  Vic,  cap.  78 
section  1,  by  which  it  is  enacted  that  "  when  any  person  .shall 
have  been  convicted  of  any  treason,  felony  or  misdemeanor  be- 
fore any  Court  of  Oyer  and  Terminer  or  General  GJaol  Deliver}' 
or  Court  of  Quarter  Sessions,  the  Judge  or  Court  or  Justice  of 
the  Peace  before  whom  the  case  shall  have  been  tried,  may,  in 
his  discretion  reserve  atiy  question  of  law  tchicli  shall  have 


^  L  15.,  1  C.  C.  R.  54. 
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arisen  on  the  trial  for  the  consideration  of  the  Justices  of  either        ^879 
Bench  and  Barons  of  the  Exchequer."  The  Queen 

Giving  the  term  trial  the  most  extensive  signification  possible  ^' 

I  fail  to  see  how  it  can  include  a  proceeding  had  before  matters 
were  in  a  position  when  a  trial  could  be  had,  before  any  plea 
was  made,  and  upon  objection  made  with  the  express  view  of 
preventing  a  trial ;  upon  a  good  indictment  the  disposition  of 
the  offence  charged  either  by  plea  or  verdict  might  with  some 
reason  be  called  a  trial,  while  a  statement,  which  the  motion 
to  quash  the  indictment  is  substantially,  that  the  Court  has  no 
power  or  right  to  put  the  party  upon  his  trial,  can  scarcely  be 
so  considered. 

I  think  the  amendment  was  properly  allowed,  and  I  am 
further  of  opinion  under  the  case  cited  that  the  question  of 
amendment  did  not  arise  on  the  trial  and  therefore  this  Court 
has  no  jurisdiction  to  investigate  the  matter. 

Duff,  J.  I  concur  in  the  judgment  of  the  learned  Chief 
Justice.  In  the  case  of  Tlie  Queen  v.  Clarke,^  referred  to  by 
my  brother  Wetmore,  there  never  was  a  trial  at  all ;  neither 
did  the  prisoner  raise  any  "  qiuistion  '*  of  law. 

He  pleaded  "  guilty  "  to  the  offence,  as  charged  in  the  indict- 
ment;  and,  as  said  by  Lord  Chief  Justice  Cockburn,  he  must 
be  taken  to  have  known  the  law  when  he  did  so. 

Conviction  quaslved. 


»  L.  R,  1  C.  C.  R.  54. 
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ACCEPT ANOE—Delivery  aiid,  of  goods 
subsequent  to  time  agreed  upon  for 
delivery — Cannot  be  set  up  as  a  defence 
or  in  reduction  of  damages.  -        C73 

See  Deuvery. 

ACCORD    AND    SATISFACTION- 

Construction  of  contract.  -       70 

See  Assumpsit.  2. 

ACTION. — Agairmt  servant  of  Ciotcn — 
Staying  proceedings — Trespass — W?iere  de- 
fendant committed  alleged  trespass  as  svper- 
intendent  of  (r&temment  BaUways.]  De- 
fendant was  sued  for  trespass  to  buid^ 
claimed  to  belong  to  the  plaintiff,  but 
which  had  been  taken  and  used  for  the 
Intercolonial  Railway.  Defendant  was 
superintendent  of  Government  Railways, 
and  an  application  was  made  for  a  stay  of 
proceedings  on  an  affidavit  alleging  that 
the  alleged  trespass  was  committed  by 
him  in  the  employ  of  the  Government  as 
such  superintendent,  and  not  otherwise. 
Plaintiff  in  answer  swore  that  the  action 
was  brought  against  the  defendant  for 
personallv  trespassing  on  his  land,  and 
denied  that  the  land  had  been  legally 
taken  by  the  Government. 

Held,  (per  Allen,  C.  J. ,  and  Fisher  and 
Wetmore,  JJ.,  Weldon,  J.  dissenting,) 
that  the  Court  ought  not,  on  a  summary 
application,  to  stay  the  proceedings,  but 
should  leave  the  defendant  to  resist  the 
action  by  plea  in  the  ordinary  way.  Mil- 
ker V,  Brydgbs.       -        .        -        -    113 

2. On    the    casc—Declaraiion    alleging 

that  defendaivt  xcronafidly  and  malicio!udy 
obtained  order  of  injunction  —  Whether 
sxigicieidJ]  No  action  will  lie  for  obtain- 
ing an  ex  parte  injunction  order  from  a 
Judge,  even  although  it  was  done  malici- 
ously, unless  the  Judge  was  induced  to 
grant  it  by  false  representations. 

Qnare.  Whether  an  allegati<m  that 
defendant  falsely  procured  the  injunction 


order  to  be  made  would  be  sufficient  on 
demurrer.     Collins  v,  Everitt.      -     469 

3. On  the  'case — Adjoining  laiui'<ncnerM 

— Where  defendant  hcu  aUowed  cellars  to 
remain  after  bnilding  destroyed — Danuufe 
from  water  coUeeting  in  them  and  nmnifi^ 
against  plaititiff*»  voall —  Whether  defe^hdattt 
is  liable.]  The  law  often  permits  damage 
to  be  done  by  one  person  to  the  property 
of  another,  without  affording  the  other  a 
legal  remedy.  Damage  and  injury  must 
both  concur  to  afford  a  party  a  right  of 
action,  and  the  ordinaiy  and  legitimate 
use  of  one's  own  land  will  not  constitute 
an  injiury. 

Therefore  where  defendants  owned  a 
town  lot  on  which  there  had  been  a  house 
with  a  cellar  imdemeath  it,  and  the  house 
being  destroyed  by  fire,  the  cellar  was 
allowed  to  remain  uncovered,  and  plain- 
tiffs erected  a  building  on  the  adjoining 
lot,  and  sank  their  foundation  walls  to  a 
lower  depth  than  defendants'  cellar,  so 
that  water  collecting  in  the  cellar  flowed 
to  and  against  plaintifis'  wall  and  damaged 
it.  Held,  that  defendants  were  not  liable. 
The  Trustees  of  the  Saint  John  Youno 
Men's  Christian  Association  r.  Hutchi- 
son. ....         523 

Against  joint  debtors  where  one  only 

is  served  with  process — ^Manner  of  intit- 
ling  papers— Notice  of  trial.  -        301 

See  Practice.  2. 

By  one  owner  of  vessel  against  joint 

owner  for  taking  vessel  and  negligently 
launching  her — Joint  ownership  no  answer 
to  the  action.         -  -  -        C56 

See  Pleading.  1. 

For  tort— The  right  to  arrest  in,  is 

not  taken  away  by  Consolidated  Statutes. 
463 

See  Arrest.  2. 
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-On  bastardy  boncL 
See  Bastaady. 

-On  recognizance — Bail, 
See  Bail. 


260 

396 


Upon  County  Court  judgment  can  be 

brought  in  the  Supreme  Court.        -       36 
See  County  Couets. 

ADJOININa     LAND      OWNERS  - 

Action  on  the  case  by,  where  defendant 
has  allowed  cellars  to  remain  after  build- 
ings destroyed.  -  -  623 
See  Action.  3. 

ADMINISTRATORS-Paymcni  tv  one 
— Fratid.]  In  an  action  by  plaintiff  as 
surviving  administrator,  against  defendant 
as  maker  of  a  note,  it  appeared  that  the 
note  was  given  for  goods  of  the  estate 
sold  I.  D. ,  sister  of  defendant,  who  gave 
hi5  note  for  the  amount.  The  note  re- 
mained in  plaintiff's  handf^,  but  L  D., 
without  the  knowledge  of  plaintiff,  paid 
the  amount  to  the  deceased  administrator. 
Heldf  that  the  payment  was  vaJid,  and 
that  these  facts  formed  no  evidence  of 
fraud  which  could  be  left  to  the  jury. 
Tkueman  v.  Dixon.  -  -        33 

APPIDAVIT-For  attachment —suffici- 
ency of.  -  -  -  438 

See  ArrACHMBNT.    1. 

Of  debt  for  capias  out  of  Portland 

Civil  Court— Before  whom  sworn.    -    373 
See  Portland  Civil  Court. 

To  hold  to  bail — Delay    in  filing — 

Appliciitiou  to  set  aside  bail   bond — Prac- 
tice. •  -  -  -  145 
See  Practice.  1. 

To  set  aside   attachinsf   order,   how 

entitled.  -  -       '    -  3(31 

So  J  Garnishee  Proceedings.  1. 

Of    corporation  to  obtain  attaching 

order— What  it  must  contain.       -        460 
See  Garnishee  Proceedings.  2. 

AGES  T— Having  means  of  knowledge  of 
conditions  endorsed  on  way  bill  of  rail- 
way company,  his  principal  is  bound  there- 
by. -  -  -  446 
See  Carrier. 

Issue  of    writ  by    attorney  without 

authority— 5ybae<|uent  ratification  of  a9t 


by  party  having  no  authority  when  writ 
was  issued.  -  .  .  666 

SeeWMT.  1. 

— — If  defendant  living  out  of  the  Pro- 
vince— Service  of  writs  of  summons  and 
attachment  ou  at  liis  own  suit.       -       388 
See  Writ.  2. 

Of   landlord— When   representations 

made  by,  are  binding  on  his  principal.    68 
See  Landlord  and  Tenant.  1. 

Partnership — Whether  one  partner  us 

agent  of  the  other  can  bind  the  partner- 
ship by  a  note  given  to  ffuarantoe  the  debt 
of  a  third  person— Burthen  of  proof.  223 
See  Partnerh. 

Public — Personal  liability  of  Govern- 
ment officials  on  contracts  made  by  them. 

175 
See  Contract. 

AGREEMENT  —  For    consent    rule   in 
ejectment — What  defendant  should  con- 
fess. -  -  -  -         376 
See  Consent  Rule. 

ALIEITS — And  naturalization— 31  Vic., 
c.  66,  s.  5.]  The  certificate  required  by 
the  Act  31  Vic,  c.  66,  sec.  6,  must  be 
both  filed  and  openly  read  in  Court  on 
the  first  day  of  the  term.     Ex  parte  Dow. 

302 

ALTEBATION—Made  in  contract  with- 
out consent  of  person  who  has  become 
surety  for  its  performance  —  Whether 
surety  released.  -  -  -  4Q7 
See  Surety. 

AMENDMENT.-Of  pleas— When  allow- 
ed }vithout  payment  of  costs.        -        383 

See  Plea.  2. 

ABBITRATION     AND     AWARD- 

P\ihlication  of—  Wh4ire  p/aintiff's  legal 
rights  are  referred,  and  jiOioer  given  to  the 
arbitrator  to  determine  wiiether  he  lias  any 
legal  and  xchat  lyhi,  whether  his  authatity 
is  confined  to  adjiidqiiig  legal,  rights— Aimrd 
—Certainty  required  —  Staying  Proceed- 
inm.']  Where  a  cause  was  referred  to  an 
arbitrator,  and  he,  liaving  made  up  his 
mind  as  to  the  matters  submitted  to  him, 
at  the  request  of  the  parties  stated  the 
conclusion  at  which  he  had  arrived,  re- 
marking that  ho  hatl  mislaid  a  portion  of 
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his  judgment  containing  the  reasons  for 
his  decision, 

Heldf  that  this  was  a  publication  of  the 
award,  and  was  binding  upon  the  parties. 

By  an  agreement  for  arbitration,  it  was 
agreed  that  pUuntifTs  legal  rights  to  certain 
real  property  should  be  referred  to  an 
arbitrator  named,  who  should  **  adjudge 
and  determine  upon  each  item  of  claim, 
and  whether  the  plaintiff  has  any  legal  or 
what  right  on  each  of  the  said  items  of 
claim,  and  the  extent  and  nature  of  such 
righte," 

Held,  (per  Allen,  C.  J. ,  and  Wbldon 
and  Fisher,  JJ.  ;  Wbtmore,  J.,  disent- 
ing),  that  this  gave  the  arbitrator  power 
to  determine  that,  although  the  legal  title 
was  in  plaintiff,  he  had  no  beneficial  in- 
terest therein,  but  held  it  in  trust. 

Certainty  to  a  common  intent  is  suffici- 
ent ill  an  award. 

Where  a  cause  has  l>een  referred  to 
arbitration,  and  there  is  no  doubt  that  an 
award  has  been  made  before  revocation  of 
the  arbitrator's  authority,  proceedings  in 
the  action  will  be  stayed  on  motion,  and 
the  defendant  will  not  be  compelled  to 
plead  the  award.     Milner  v.   Luttrell. 

87 

2. Costs —  Where    Arbitmtor    hits    iw 

power  over — Effect  of  statiiiy  in  award  that 
each  party  shall  pay  his  owji  costs  of  refer- 
efu%.]  An  agreement  to  refer  matters  in 
difference  between  the  parties  to  arbitra- 
tion made  no  provision  respecting  the 
costs  of  the  reference.  An  award  was 
made  stating  that  the  arbitrator  found  for 
plaintiff  the  sum  of  9200  to  bo  paid  to 
him  by  defendant— plaintiff  and  defendant 
each  paying  their  own  costs. 

HelHy  that,  as  the  clause  tliat  each  party 
shotUd  pay  his  own  costs,  did  not  alter 
the  legal  effect  of  the  submission,  it  did 
not  vitiate  the  award.  Savage  r.  Steven- 
son. -  -  -  150 

AKKEBT— Previous  arrest  Jor  same  cause 
of  action — Di'fcJiarge.]  A  suit  or  proceed- 
ing may  not  relate  to  res  adjiulicata  and 
yet  it  may  be  vexatious  ;  and  there  is  no 
necessary  coimcction  between  the  vexatious 
character  of  a  proceeding  and  the  fact  that 
the  subject  matter  of  it  had,  or  had  not, 
been  previously  adjudicated  upon. 

Therefore  where  plaintiff  an'osted  de- 
fendant for  $()3,000  for  money  had  and 
received  and  proceeded  to  judgment ;  and 


subsequently  arrested  defendant  in  this 
suit  for  $20,000,  which  it  was  shown  was 
due  at  the  time  of  the  commencement  of 
the  first  action  but  was  not  included  in  it ; 

Held,  That  the  defendant  was  entitled 
to  be  discharged  from  custody. 

Held,  (per  Weldon,  J. ,)  that  an  arrest 
for  an  amount,  *^  United  States  corrency,'* 
without  a  Judge's  order  is  bad.  National 
Park  Bank  of  New  York  v.'  Elli&    547 

2. In  aHions  of  tort —Whether  taken, 

a^cay  by  Consolidated  Statutes.]  The  right 
to  arrest  in  actions  of  tort  is  not  taken 
away  by  the  Consolidated  Statutes.  Mcl- 
UN  V.  Frost.  -  -  463 

ASSAULT— On  wife  by  her  husband- 
Wife  a  competent  witness  to  make  com- 
plaint. -  -  -  -  GOO 
See  Portland  Poijck  Court. 

ASSESSMENT— Bfrn/j  manci^er— Income 
and  net  profits — Not  syjioytynioxu — Where 
retv  m  not  in  accordance  with  law.  ]  Where 
assessors,  under  authority  of  the  Act  31 
Vic. ,  cap.  36,  sec.  4,  required  the  mana- 
ger of  a  bank  to  fumisK  them  ^' a  true 
and  correct  statement  iu  writing — under 
oath — setting  forth  the  whole  amount  of 
income  received  for  such  bank  within  the 
City  of  St  John  for  the  fiscal  year  pre- 
ceding 1st  May,  1877,"  and  the  manager 
rendered  a  statement  as  follows  :  '^Net 
profits  or  income  derived  from  business 
done  within  the  city— ^il."  HM,  That 
as  he  had  treated  the  terms  ''Income" 
and  **  Net  Profits"  as  synonymous,  the 
statement  was  uncertain  and  ambiguous, 
and  that  the  assessors  were  justified  in 
ignoring  it  and  assessing  the  manager 
according  to  the  best  of  their  judgment. 
Ex  partt  Lawless.  -  -  520 

ASSIGNEE.— Under  Insolvent  Act  of 
1875 — Claim  of  property  put  iu  by,  in 
action  of  replevin^  -  225 

See  Replevin.  1. 

ASSUMPSrr— iSa/€— Qfiajt^nm  meruit-^ 
Distinction  between  orditiary  chaUel  and 
pfvperty  affixed  to  btiildings  or  land.] 
There  is  a  distinction  between  the  taking 
possession  of  an  ordinary  chattel  under  a 
contract  of  sale,  and  such  property  as  mill 
machinery,  whicli  is  aflixed  to  the  pur- 
chaser's building  or  land.  Therefore, 
where,  in  an  action  brought  to  recover  the 
value  of  certain  mill  machinery  put  in 
defendant's  mill  by  plaintifi*,  under  a  cou- 
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tnu;t,  by  the  terms  of  which  the  machin- 
ery was  to  be  put  in  complete  operation 
to  defendant's  satisfaction,  and  it  was 
shewn  that  the  whole  of  the  articles  con- 
tracted for  were  not  delivered,  nor  was 
defendant  ever  satisfied,  the  jury  were 
told  that,  having  kept  the  machinery,  the 
defendant  was  liable  to  pay  whatever  it 
was  worth. 

Held,  an  erroneous  direction,  and  that 
the  length  of  time  the  defendant  used  the 
machinery,  the  complaints  made  about  it, 
and  aJl  the  circumstances,  should  have 
been  left  to  the  jury,  with  a  direction  for 
them  to  consider  wnether,  from  the  de- 
fendant's dealings  with  it,  they  could  infer 
a  new  implied  contract  on  his  part  to  keep 
the  machinery,  and  pay  what  it  was  worth. 
Waterous  v.  Moeeow.        -  -      11 

2. Cm\JtrcuA  —  Damages  —  Accord  and 

wtisfa4ition  —  Ckmstniction  of  contract] 
Declaration  that  plaintiif  was  part  owner 
of  a  vessel,  and  had  entire  charge  thereof 
as  ship's  husband ;  that  in  consideration 
that  plaintiff  would  consign  her  to  defen- 
dants, who  were  merchants  in  Liverpool, 
and  employ  them  to  act  as  his  agents  in 
England,  they  undertook  that  they  would 
follow  plaintitf's  directions  as  to  the  vessel, 
and  would  not  charter  nor  send  her  on 
any  voyage,  except  as  ordered  by  plaintiff, 
and  with  his  consent,  and  it  then  alleged 
a  breadi  of  the  agreement.  On  the  trial, 
it  appeared  that  E.  V.,  a  brother  of  de- 
fendants, had  obtained  from  plaintiff  a 
share  in  the  vessel,  the  purchase  being 
effected  by  one  of  the  defendants  ;  and  it 
was  also  shewn  that  the  agreement  between 
the  parties  was  as  alleged  in  the  declara- 
tion. Defendants  went  to  a  largo  expense 
in  coppering  the  vessel,  contrary  to  plain- 
tiff's directions,  and  sent  her  on  a  voyage 
of  which  he  disapproved.  Plaintiff  wrote 
defendants,  complaining  of  their  conduct, 
and  protesting  against  the  expense  in- 
curred. Defendants  replied,  denying  any 
agreement  that  plaintift*  should  have  the 
sole  management.  Plaintiff  again  wrote, 
referring  to  the  fact  that  defendants  com- 
plained of  the  "  eternal  bickerings,"  and 
tlmt  it  was  not  their  fault.  Plaintiff  then 
stated  in  detail  his  grounds  of  complaint 
against  defendants,  (which  were  substan- 
tially the  same  as  alleged  in  the  declara- 
tion in  this  action),  and  closed  with  the 
words:  **To  end  the  matter,  if  your 
brother  will  dispose  of  his  quarter,  1  will 


Snrchase  it,  say  for   $4,200,  in   cash, 
defendants  accepted  the  offer,  and  the 
transfer  was  made  to  plaintiff,  on  his  pay- 
ing the  siun  named. 

Held,  (per  Allen,  C.  J. ,  and  Fishkk 
and  Wbtmore,  J.J.,)  (Duff,  J.,  dissent- 
ing,) that  there  had  been  an  accord  and 
satisfaction,  and  that  plaintiff  should  bo 
non-suited.     Wbldon  v.  Vauohan.        70 

ATTACHING  ORDER— Affidavit  to  set 
aside — How  entitled — Order  must  sot  out 
cause  of  action     -        -        -        -        361 

See  Garnishee  Proceedinqs.  1. 
Affidavit    of    non-resident  Corpora- 
tion to  obtain        -        -        -        -       460 
I  See  Garnishee  Proceedings.  2. 

i  AT'IAOEMJSiNT'-AjgUkint  for— Suffi- 
ciency.] It  is  no  objection  to  an  affidavit 
for  attachment  that  it  does  not  state  the 
total  amount  for  which  attachment  is  to 
issue,  piovided  it  states  in  detail  the 
sevend  sums  in  which  defendant  is  in- 
debted to  plaintiff. 

It  is  sufficient  for  plaintiff  to  state  that 
no  agi'oement  was  entered  into  by  him  or 
by  any  person  on  his  behalf,  whereby  no 
attachment  should  issue,  &c. 

It  is  correct  to  describe  the  particulars 
for  which  attachment  issues  as  the  **  par- 
ticulars of  plaintiffs  demand  in  this 
action."    C  ah  ill  v.  Cahill.         -        438 

2. When  may  he  dissolved — Delay  in 

proccediiig — Where  proi)erty  released  on 
bo)\dr—lloyd  v.  Alle^i.]  Held,  (by  Wel- 
DON,  Fisher  and  Wbtmore,  JJ.,  Allen, 
C.  J.  and  Duff,  J.  ,  dissenting)  that  the 
60th  section  of  chapter  42  ConsoL  Stat. , 
which  provides  that  in  case  the  plaintiff 
delays  for  twenty  days  without  the  con- 
sent of  the  defendant,  or  the  leave  of  a 
Court  or  Judge,  in  taking  any  proceeding 
in  the  cause,  the  attachment  may  be  dis- 
solved unless  good  cause  be  shown  for  the 
delay,  applies  although  the  property  at- 
tached has  been  restored  to  the  defendant 
on  liis  giving  a  bond. 

LU^yd  V.  Allen  (1  P.  &  B.  452)  over- 
ruled. The  Sussex  Boot  and  Shoe 
Company  r.  Breau.        -        -        -     330 

3. For  GosUS]    Since  the  passing  of 

the  Act  38  Vic,  cap.  4,  (Consolidated 
Statutes  cap.  38,  ss.  26  aud  27)  restoring 
the  i)ower  of  granting  attachments  for 
non-payment  of  money  ordered  to  be  paid 
by  the  Court  or  a  Judge,  the  Court  will 
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grant  atUchments  fur  tho  non-payment  of 
costs.  BiSHOF  r.  Meehan.  -  •  328 
Of  dobts  under  garnishee  Act. 

Seo  Garnishee  Prooeedixos.  1.  2. 
Service  of  writ  of  an  agent  of  defend- 
ant living  out  of  the  Province        -      338 

See  Writ.  2. 

When    goods    are    seized     under — 

Whether  order  can  be  made  for  (myiuent 
of  rent  duo  out  of  proceeds  of  sale  of  such 
goods.         _         -         -         .        .        149 

See  Landlord  and  Tenant.  3. 

ATTORNEY— CW/cdi;i//  momy—Cvurt 
ivill  compel  him  to  pay  over — Not  Htatiny 
dcjinitcly  in  whose  behalf  appUcKdion  us 
tmulc.]  Although  an  attorney,  who  has 
collected  money,  may  be  made  to  account 
therefor  in  a  civil  action,  the  court  will 
compel  him  to  do  summary  justice  with- 
out putting  the  client  to  the  necessity  of 
bringing  an  action. 

Application  bein;^  made  to  compel  an 
attorney  to  pay  over  money  to  Kerr  & 
Thorne  describing  them  by  their  firm 
name  and  not  showing  who  composed  the 
limi,  the  rule  requiring  tho  attorney  to 
])ay  over  the  money  was  made  absolute, 
(by  Weldon,  Fisher  and  Ditf,  JJ., 
Wetmore,  J.,  di'hitant'.)  Ki'  parte 
Kerr  &  Thorne.        -        -        -        025 

2. lietainer —  Jlluit     t'oiuititntea  —  Re- 

quest      to      reccire     mon.'*y — (.hnvcmifrii.'^ 
One  W.  had  been  a  student  in  the  office 
of  defendant,  an  attorney,  and  had  been 
in  the  habit  of  gettin;^  dofendaiit's  letters 
for  him  from  the  Post  Office  an'l  occision- 
ally  giving  the  usual  receipt  for  registered 
letters  addressed  to  defendant.     He  never 
had  authority  to  open  letiei-a  addressed  to 
defendant.      For  a  short  time  after  his 
admission,  W.  was  permitted  to  occupy  a 
portion  of  defendant's  office,  and  had  ac- 
cess t(»  defendant's  box  in  tho  Post  Office, 
and  the  privilege  of  using  his  key  of  the    ! 
box,  but  it  wjw  no  lon^^er  part  of  his  duty    I 
to  bring  defendant  his  let t. is.     After  his    ' 
admission   as   an   attorney   aud  while  so    . 
occupying  part  of  deft^mli'it's  ollicc,  W. 
w^rote  plaintitts,  who  lived  in  Quebec,  a    ' 
letter  purporting  to  be  in  reply  to  one  of    i 
theirs,     stating    that    his    clients,    (the 
makers  of  a  note  held  by  plaintitFs)  would    ' 
pay  the  note  providing  it  w;is  delivered 
up  at  time   of  payment,  and   mentioned 
the  name   of  defendant   as  a   lawyer   to 


whom  the  note  might  be  sent.  Plointifts 
thereupon  forwarded  the  note  to  the  do- 
fendant  in  a  letter  stating  that  W.  had 
asked  them  to  do  so,  requesting  defendant 
to  receive  the  amount  from  W.  and  remit 
to  plaintiffs  at  his  earliest  convenience. 
Defendant  swore  that  he  never  received 
a  retainer  from  plaintiffs,  that  he  never 
received  or  saw  the  letter  from  plaintiflb, 
or  the  note.  The  maker  of  the  note 
swore  that  he  had  been  wiitten  to  by  W. 
to  pay,  and  that  he  had  called  and  p«dd 
W.  and  tho  note  was  delivered  up  to  him. 
W.  mailed  a  registered  letter  to  plaintifls 
purporting  to  enclose  tlie  amount  of  the 
note,  which,  when  received,  contained  no 
money  ;  and  when  telo^aphed  to  regard- 
ing it,  W.  i-eplied  that  he  had  put  the 
money  in  the  letter.  W.  was  not  examined 
as  a  witness.  There  being  a  verdict  for 
the  defendant, 

Held,  on  motion  for  a  new  trial,  that 
there  was  no  evidence  of  either  a  retainer 
oi  defendant  by  plaintiffs  or  a  conversion 
of  tho  note,  and  the  rule  to  set  aside 
verdict  was  therefore  discharged.  Ea.*?!- 
ERN    TowNSHiM   Bank    v.    Haninoton. 

C31 

Issuing     writ    without    autliority — 

Subse(|nent  ratification  by  party  having 
no     authority    when    writ    was     issued.     * 

(565 

See  Writ.  1. 

AWARD— Publication    of  — Degree    of 
cert^iinty  required.         -         -         -  87 

Seo  Arbitration  and  Award.  1. 

Costs  of — Effect  of  stating  in,  that 

each  party  shall  x>ay  his  own  costs  when 
arbitrator  has  no  power  to    determine. 

150 

See  Arbitration  and  Award.  2. 

BAIL — To  the  action — IV hen  cntiUed  to 
niief— Order  of  J\ulgz  aUoxcinj  prinnpal 
to  be  absent  from  Vie  Province — Abiteiy:€ 
before  order  mAxda— Action  on  recipgnix,anc4> 
— Order  iujt  retro-acticr — Consolidattil  Sta- 
tntes,  chapter  oT,  »cc,  Jl  and  chapter  «.»^, 
sec.  J  considered.^  B.  and  F.  became  bail 
to  the  action  for  S. ,  at  the  suit  of  A.  At 
the  time  of  signing  judgment  against  S., 
he  was  absent  from  the  Province  and  re- 
mained away  for  some  time.  During  his 
absence  an  order  was  made  allowing  him 
to  bo  absent  until  a  time  therein  limited. 
B.  and  F.  being  sued  for  tho  breach  of 
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the  rocogiiizjoice,  prior  to  tho  making  of 
the  order,  applied  for  relief  under  tho 
Consolidated  Statutes,  chapter  37,  sec.  31 
and  chapter  38,  sec.  5.  B.  being  sick  at 
the  time  of  the  application,  did  not  make 
any  affidavit,  from  the  affidavits  of  F. 
and  S.  (who  had  returned  to  the  Province), 
it  appeared  that  neither  B.  nor  F.  was  in- 
demnified. A.  in  his  affidavit,  in  answer, 
charged  B.  and  F.  with  being  confederate 
with  S.  in  preventing  him  (A.)  from  ob- 
taining the  fruits  of  his  judgment,  and  in 
maintaining  the  nuisance,  to  recover 
damages  for  which  the  original  action  was 
brou^it,  and  alleged  that  S.  had  parted 
with  his  property  shortly  before  judgment 
against  him.  These  charges  were  not 
answered,  and  notliing  was  said  as  to,  at 
whose  expense  tho  application  was  made. 
S.  had  never  been  rendered  in  discharge 
of  his  bail. 

Heldf  (by  Weldon  and  Fishek,  JJ.  ,) 
that  the  Court  had  power  to  grant  the 
relief  asked  for,  and  that  the  application 
of  B.  and  F.  ought  to  be  granted  upon 
their  paying  A.  his  costs  up  to  that  time, 
and  upon  rendering  the  defendant  into 
custody. 

Hddf  (by  Wetmore  and  Duff,  JJ.) 
Without  expressing  any  opinion  as  to 
whether,  under  the  Statute,  the  Court 
could  grant  the  relief  asked  for,  that  the 
defen&nts  had  not  made  out  a  case 
entitling  them  to  the  exercise  of  tho 
equitable  jurisdiction  of  tho  Court,  and 
that  their  application  should  be  refused. 

SembU.     An  order  of  a  Judge  allowing 

a  defendant,  who  has  put  in  special  bail, 

to  bo  absent  from  the  Province  has  no 

retro-active  effect.      Byron  r.   Batson. 

306 

In  judgment  agaiustjiuterest  on  judg- 
ment against  principal  not  allowed.      39G 
See  Interest.  1. 

BAIL-BOND — Application  to  set  aside 
on  ground  of  delay  in  filing  affidavit- - 
Waiver — Practice.         -  -  145 

See  Practice  1. 
BAKK — Income  and  net  proiits  of — Re- 
turn of  by  Manager.         -        -      -      520 

See  AH8E.S8MEXT. 

BASTARDY — Actum  on  bond— Where 
oterseti's  have  incurred  liability — J'lu^ice  of 
tlie  Peace — Certiorari — When  8iihst(tnti(d 
jnntice   done — Point   not   raised  at    trial.] 


The  condition  of  a  bastardy  bond  was  to 
indemnify  the  Pfi*isli  agfiinst  all  charges 
for  or  on  account  of  the  support  of  the 
child.  The  oveweera  of  the  poor  having 
entered  into  a  contract  for  the  support  of 
the  child  and  incun*ed  a  liability  to  the 
extent  of  316  ;  Held,  per  Allen,  C.  J. , 
and  Weldon,  Fisher  and  Duff,  JJ., 
that  they  could  recover  this  amount, 
though  they  had  not  actually  paid  over 
the  money. 

Where  the  Court  can  see  that  substan- 
tial instice  has  been  done  in  tho  proceed- 
ing before  a  Justice  the  decision  ought 
not  to  be  reversed  on  a  ground  which  the 
parties  did  not  i-aise  at  the  trial.  The 
Queen  r.  Archjbald.  -  -  250 
BETTINQ— Mortgage  given  to  secure 
money  lent  to  bet  on  horse  race — Whether 
void. 2C 

See  Bei'levin.  3. 
BILL — Of  indictment — Where  two  counts, 
each  a  separate  indictment.       -      -      140 

See  Criminal  Law.  2. 
BILL  OP  SALE— Where  grantor   insol- 
vent— Contemplation  of  insolvency -Filing 
of    before    insolvency— Whether    relates 
back  to  delivery.         -        -        .        -      1 

See  Insolvent  A(rr  of  1869.  1. 
BURTHEN  OF  PROOF— Is  upon  tho 
assignee  to  show  that  a  mortgage  given 
more  than  thirty  days  previous  to  issue  of 
a  writ  of  attachment  was  given  in  con- 
templation of  insolvency.         -        -     130 

See  In.solvent  Act  of  1869.  2. 
BYE-LAWS— Of    Saint  John  Common 
Coimcil-^Ej' 2J(tiie  Thask  (1  P.  &  B.  277) 
affirmed. C19 

See  Saint  John  City.  2. 
CAPIAS—From  Portland  Civil  Court- 
Affidavit  for — Before  whom  sworn — Sit- 
ting   Magistrate    may    be    compelled  to 
issue.  ....     373 

See  Portland  Civil  Court. 
CARRIER — Forwarding  by  Company  be- 
yoiui  their  line  of  railway — Whether  they  in 
such  cane,  stand  in  2>o8ition  of  cammon  car- 
riers— DeMrnciion  of  goods  by  fire — Condi- 
tions— Notice  of]  Defendants  own  a  line 
of  railway  between  Montreal  and  Portland, 
Maine.  One  B.  forwarded  from  Montreal 
by  their  lino  some  cases  of  goods  addressed 
to  plaintill'at  St  John,  N.  B.  The  goods 
belonged   to    plaintiff,  lutving  been  pur- 
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chased  for  him  by  B.  The  Company  b  re- 
ceipt stated  that  the  goods  were  to  be  sent 
subject  to  certain  conditions  on  tho  back, 
which  provided  (inter  (dia)  that  the  com- 
pany should  not  be  responsible  for  dam- 
ages occasioned  by  delays  from  stonns, 
accidents,  over  pressure  of  freight,  or  un- 
avoidable causes,  or  for  damages  from  the 
weather,  fire,  heat,  frost  or  delay  of  per- 
ishable articles  or  froni  civil  commotion — 
tliat  all  goods  addressed  to  consignees  at 
l)oints  beyond  the  places  at  which  the 
Company  have  stations,  and  respecting 
which  no  directions  to  the  contrary  shall 
have  been  received  at  these  stations,  will 
bo  forwarded  to  their  destination  by  pub- 
lic carrier  or  otherwise^  as  opportimity 
may  offer,  without  any  claim  for  delay 
against  the  company  for  want  of  opportu- 
nity to  forward  them  ;  or  they  will,  at 
the  discretion  of  the  company  by  whom 
they  may  have  been  received  be  suffered 
to  remain  on  the  company's  premises,  or 
be  placed  in  shed  or  warehouse,  pending 
communication  with  consis^nees,  at  owner's 
risk  ;  and  that  the  defendants  will  not  bo 
responsible  for  any  loss  or  damage  to 
goods  so  sent,  nor  for  any  delay  whicli 
happens  beyond  their  line.  Tlio  goods 
arrived  at  Portland,  the  terminus  of  de- 
fendants' railway,  and  were  stored  in  their 
warehouse  there,  and  were  destroyed  by 
fire  on  Oth  August,  without  negligence  on 
part  of  defendants.  In  an  action  on  the 
case  to  recover  damages  for  loss  of  the 
goods  :  Heldf  that  dcfcndants's  liability 
as  common  carriers  ended  at  Portland  ; 
and  that  the  agreement  to  forward  the 
goods  to  their  destination  as  opportunity 
might  offer,  did  not  render  them  subject 
to  the  common  law  liabilitv  of  carriers. 

Where  plaintiff's  agent  had  the  means 
of  knowledge  of  conditions  endorsed  on  a 
way  biU,  plaintiff  is  bound  by  them. 

A  carrier  clearly  has  a  right  to  stipulate 
against  a-  liability  for  loss  by  accident. 
Armstrong  v.  The  Grand  Trunk  Rail- 
way Company.  -  -  445 

CASE — Action  on  for  wrongfully  obtain- 
ing order  of  injunction.  -  469 

See  Action.  2. 

Action  on  by  adjoining  land  owners 

when  defendant  Ims  allowed  cellars  to  re- 
main after  buildings  destroyed,       -     523 

See  Action,  o. 


OEBTIOSABI— Conviction  before  Port- 
land Police  Court  cannot  be  reviewed  by — 
Whether  copy  of  proceeding  before  Justice 

necessary. 600 

See  Portland  Poucb  Court. 

When  substantial  justice  has  been 

done  in  trial  before  Justice  of  the  Peace. 

250 

See  Bastardy. 
OrVTL  COURT— Of  Portland— Issue  of 
capias  from.        ....         373 

See  Portland  Civil  Court. 


-In 


action  of 
-      225 


CLAIM  OF  PB0PEBT7 

replevin — Who  can  put  in. 
See  Replevin.  1. 

Trial  of  in  replevin — Claimant  should 

begin — Mortgage  given  inaforeign  oonntry 
to  secure  money  lent  to  bet  on  a  horae 
race— Whether  void.        -        -        *     26 
Sec  Replevin.  3. 

CLERK  OF  THE  GROWN— Power  of  to 

enter  wd.  pro8,        -  -        -  140 

See  Criminal  Law.  2. 

CLERK  OF  THE  FEAOE— Not  bound 
to  produce  original  records  of  the  Sessions 
in  obedience  to    a  subpoena  duces  teeutn, 

338 

See  Evidence.  3. 

COMMERCIAL  TRAVELLERS— 

Bound  to  take  out  a  license  to  do  business 
in  Fredericton.        .        .        .        .        4 
See  Ultra  Vires.  2. 

COMMISSION— i^or  examination  of  icit- 
i^esaes  abroad — Betitm  presumed  to  he  sealed 
by  commissioner — WJuU  sufficient  evidence 
of  deponeiit's  a&Mtice.  j  Where  depositions 
taken  under  a  commission  are  returned  to 
the  Court,  enclosed  in  an  envelope,  ad- 
dressed as  directed  by  the  ConsoL  Stst. , 
cap.  37,  sec.  194,  and  sealed  up,  it  wiU  be 
presumed  tliat  the  seal  is  that  of  the  Com- 
missioner who  took  the  deposition. 

Where  a  commission  to  examine  wit- 
nesses in  England  had  been  prepared  and 
sent  by  the  plaintiffs  attorney,  who  had 
acted  as  the  attorney  for,  and  correspond- 
ed  for  several  years  with  one  of  the  de- 
ponents examined,  addressiiig  letters  to 
him  at  London,  and  receiving  replies,  and 
never  knew  him  or  the  other  aei)onents 
named  in  the  commission  to  be  in  this 
Province,  and  knew  nothing  of  the  latter. 
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except  £1*0111  having  seen  their  names  on 
.documents  in  his  possession  relating  to 
the  suit ;  Hdd,  sufficient  eTidence  of  the 
several  deponents  being  absent  from  the 
I^vince,  to  warrant  their  depositions 
being  read  in  evidence.  Doc  dem.  Heath- 
coTB  V,  HuauBs.        -        -        -        2dC 

OOMMITTBE— Of  lunatic's  0Btate--Suit 
against  cannot  be  brought  without  leave  of 
Court.        -----         343 
See  Equity. 

OOMMOK  CAEBIBBS— Whether  raU- 
way  company  forwiurdins  goods  beyond 
their  line  of  railway  stand  in  the  position 

of 445 

See  Cabbikb. 

COMMON  00X7N0IL— Of  Saint  John 
City— Bye-laws  of— J^x  parte  Teask  (1  F. 
&  B.  277)  affirmed.        -        -        -      619 

See  Saint  John  City.  2. 

CONDITION  PBEOEBENT -Necessity 

of  averment  of  performance  of  in  decla- 
ration. -  -  -  407 
See  Pleading.  2. 

CONDITIONS— Endorsed   on  Way  Bill 
of  Bidlway  Company — ^When  binding.  445 
See  Cabribb. 

CONSENT  RULE— -igrreement  fm^-^On 
production  of  agreemevU  defendant  shoyld 
confess  lease  entry  and  ouster »]  Hddy  (by 
AjuLkn,  C.  J. ,  Weldon,  F18HBB  and  Duff, 
J  J. ,  Wetuobe,  J.  dubitofnJte^)  that  on  the 
production  of  the  agreement  for  the  con- 
sent rule,  without  production  of  the  rule 
itself,  the  defendant  is  bound  to  confess 
lease  entry  and  ouster,  and  on  failure  to 
do  so  the  judge  should  direct  a  non-suit 
to  be  entor^  Doe  dent.  Johnston  v. 
Milne.  -  -  -  375 

CONSIDERATION— Of  promissoiy  note 
— Want  of — Action  on  by  person  having 
no  pecuniary  interest         -         -         567 

See  Pbomissoby  Note.  1. 

CONSTRUCTION— Of  contract— Accord 
and  satisfaction.  -  -  70 

See  Assumpsit.  2. 

Of  statutes  which  are  in  derogation  of 

rules  of  common  law  as  to  conveyances. 
-        .        ,        -      194 

See  Conveyance, 
88 


CONTEMPLATION   OF    INSOL- 

VENCY— Filing  of  Bill  of  Sale  before 
Injsolvency — Whether  relates  back  to  de- 
livery. -  -  -  1 

See  Insolvbnt  Act  of  1869.  1. 
CONTRACT— By  Oovemment  official^ 
Intercdonial  Bailway  Commissioners — 
Personal  liability — Where  contract  vetM — 
Whether  should  be  submiikd  to  jury.  ]  De- 
fendant was  one  of  the  Communonen  for 
the  construction  of  the  Intercolonial  lUil- 
wa}[.  appointed  by  the  Govemor-QenenL 
Plaintiff  had  a  contract  with  the  Com- 
missioners to  grade  the  Station  grounds  at 
M.,  according  to  a  certain  plan  and  speci- 
fication. While  plaintiff  was  perfonnang 
his  contract,  defendant  directed  him  to 
fill  up  a  cellar  where  he  was  working,  and 
upon  the  railway  groimds,  which  required 
attending  to  at  once,  and  was  not  indnded 
in  plaintiff's  contract.  Plaintiff  stated  he 
would  do  the  work  if  defendant  would 
pay  him,  and  defendant  stated  that  he 
would,  and  told  him  to  do  the  work  im- 
mediately. On  being  applied  to  afterwards 
for  the  pay,  defendant  told  plaintiff  he 
would  see  the  Engineer  in  charge  and 
have  the  amount  put  in  the  estimates,  to 
be  paid  by  Oovemment  The  amount, 
however,  not  being  paid,  plaintiff  sued 
defendant,  personally,  and  was  non-suited. 
Hddy  on  motion  to  set  aside  the  non- 
suit, per  Duff,  J. ,  that,  as  in  the  case  of 
contracts  with  public  asents,  the  presump* 
tion  is  that  the  public  »ith  or  the  justice 
of  the  Crown  is  relied  upon,  andthe  work 
in  question  was  done  for  the  public,  and 
defendant  in  ordering  it  done  was  acting 
within  the  scope  of  his  authority  as. a 
Railway  Commissioner,  he  did  not  incur 
an^  personal  liability,  and  that  the  non> 
smt  was  therefore  right ;  but  per  Fishkb, 
J.,  that,  as  the  contract  was  entirely  yer* 
bal,  it  should  have  been  left  to  the  jniy- 
to  detennine,  under  t^e  direction  of  thq 
Judge  as  to  tlie  relationship  of  the  parties, 
whether  the*  defendant  had  personaUy  con<i 
tracted  and  agreed  to  pay  for  the  work, 
SuMNVB  V.  Chandler.        -        .        175 

Condition   precedent — ^Neoesidty    of 

averment  of  performance  of  condition  in 
pleading.      •      .  -  .  407 

See  Pleading,  2. 

Construction  of  accord  and  satis&M> 

tipn.  '  -  ;   "*      7Q 

See  A89VifP8iT.  2. 
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Covenant  by  landlord  to  renew  lea$e 

or  pity  for  improvementa  as  valued— Who 
to  appoint  valnert.  •  -  211 

See  Landlobd  Ain>  Txvakt.  2. 

For  saSe  of  mill  maehineiy— Wliether 

new  contract  may  be  infen^d  by  jniy, 
where  vendor  faiu  to  carry  out  on^^yoid 
Piifi.  -  -  -  -  ll 

See  Aasuif  nuT.  1. 

— — iPor  sale  qt  mqla^aes —- Agreement 
that  quiMitity  should  be  reckoned  by  gnage 
mariced  on  casks— When  guage  erro^ieons. 

83 
9ee  Sau:.  1. 

-r-^Qf  sale — ^Bffect  of  in  Bquity  in  pass- 
ing after  acquired  prc^rty; 

Sec  OONTiTANCE. 

-^  -Of  sale— Evidence  of 
^See  EviDBNOE.  1. 


194 


-    509 


ser.vice — ^Injurj:  to   servant   by 

master's   ncgligeoc&~W}^en   the   m^ter 

dies  whether  cause  q(  action  surviyi^ — 

Terms  of  s^rvipe— Pleading.        -        600 

See  Ma^ixb  ▲md  Sbavant. 

-—"—Sureiy  for  performance  of— Whether 
fttidwiTgw  by  a*teimtion  made  in  contEsct 
fviliMMit  his  conaent.  -     407 

SeeSuBJETT. 

fiMW yJUnOirr-r  Of  prom^atocy  note— 
Action  for  against*  aiiiarney.  63^1 

See  AnoRNBT.  2, 

Plea  setting  uj»  detentipn  for  lien — 

Whether  good.  -        •        -    435 

8«e  Tbqvbb.    . 

:49Me  of  wife's  property  under  execu* 

tion  against  husband  ooes  npt  amount  to^ 
when  goods  are  not  moved  or  touched. 

443 

SeeTK8»P4ai.  3, 

^^4}fff^^trueUm  of —-JffifrphawL  Shipping  Act 
-  ^PiirryboatS']  At  H^  a  hiU  of  s^e  or 
cc«i¥^«nce  cannot  fiia§  the  piopisrty  in 
go«d#  \vhich  are  not  u  ^ejii/&tence  or  which 
d6  11^  fbelo^  ^  ^^  Smt^T  at  the  time 
the  r4^d  is  given ;  tho^gj^  to .  equity  «uch 
a  cc  ^k^^  would  operate  ito  jtiqiMisfer  to  the 
vemVs^  *^®  beneficial  ipiti^wt  in  the 
prop  ^  M  «ooft  us  it  was  af^^^l  by  th^ 


grantor,  and  the  grantee  might  enforce 
sp0cific  per£ormance  of  the  contract. 

The  legislature  may  authorize  after 
acquired  propeifty  to  be  transferred,  but 
inasmuch  as  such  a  mode  of  oohT^^o& 
would  conflict  with  the  rule  of  l|iw  ^'  that 
a  niian  cannot  ^(lant  or  charge  that  which 
he  hath  not,"  it  would  require  very  clear 
and  unambigui^is  words  in  th^  Act  to 
sinew  that  such  wa^  the  intention. 

An  incorx>orated  company  has  no  power 
to  change  its  corporate  name  without  the 
authority  of  the  Legiskture.  Wheio 
promertV'  was  conveyed  to  a  company 
uncter  the  nanne  by  which  it  was  afterwaid 
incorpocated,  but  which  had  no  legal  eut- 
once  at  the  time,  it  was  held  Miat  nothing 
passed  by  the  conveyance. 

The  title  to  ferryboats  running  in  the 
harbor  of  Saint  John,  must  be  transferred 
according  to  the  proiisions  of  The  Mer- 
chant  Shipping   Act      huoYiy   u    The 

EUBOPBAN  AlfP  NOJBTU  AaOEBIGAN  RaIL> 
WAY  COICPANT.  ....       154 

GPOirVICRriOK— B^QXB  Sitting  Hagia- 
trate  of  Portland  Police  Court— Review 
and  proceedings  thereon.  -     600 

See  ^^ORTLAWD  Police  Ck>URT. 

Qe|UUnDt--r6fMre,  to  mwt  bedoUvefed 

six  days  before  the  opening  of  the  Oourt. 
•        -  '  -     43 

See  JuBY. 

OOlUPOBATSaSS— Attachment  of  debts 
by,  when  non-nasident— What  affidavit 
for  attaching  order  must  disclose.    -    460 

See  GaRNIS^BB  PBOCfBEMKCS.   2. 

- — Name  of  capnot  be  changed  without 
authority  of  the  Legislature— Ck>nvf»yaBoe 
to  Ci^mpany  un^er  coq^c^n^te  name  but 
having  no  legi4  ^stencc  at  the  time  ia 
void* X94 

See  CONVBYANCB. 

OOWB-^Counsel  fee  ukcre  ruJU  for  new 
trial  drcpSf  the  Court  being  equ<iiUff  dimded 
—  Whether  Judge  ^xdd  aUow,]  Where  a 
rule  for  a  new  trial  dropped  by  reason  of 
the  Court  being  equally  divided,  it  was 
Md  (by  Fishbb.Wbtmobb  and  Duff,JJ., 
Wbldon,  J.,  dissenting,)  that  tho  plaintiff 
was  entitled  to  a  counsel  fee  on  the  argu- 
ment of  the  rule.  Thb  New  Bbitkswick 
Raix^way  Company  v,  Mubbay.  412 

2:—'-^J^udge's  order-^Mdiking  order  a  ruU 
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of  Court — Hetiew  of  taxcUi4)n — Not  cdlow: 
td  where  objectionaMe  items  very  small,]  It 
is  not  necessary  to  serve  a  Judge's  order 
and  demand  costs  before  moving  to  make 
it  a  rule  of  Court 

IrVhere  the  objectionable  items  in  a  bill 
6(  costs  were  very  small  the  Court  refused 
h  mle  nisi  to  review  ^ie  taxation.  Bxll 
T.  Moffat.        ...        -        406 

Amendment  of  pleas  without— When 

allowed. 383 

See  Plea,  2. 

Appeal  from  the  Equity  Court  on  a 

question  of— Whether  allowed.        -    677 

See  Injunction  Ordbs. 
--^Attachment  for.  -         -         328 

See  Attacbm£NT.  3. 


^  arbitration—Where  arbitrator  has 
no  power  over — Effect  of  stating  in  award 
that  each  party  shall  pay  his  own.     -   160 
See  A&bitbatiox  AND  Award.  2. 

- — On  dismissing  iiiforiuation  heard  be- 
fore Justice  of  the  Peace  under  the  Sum- 
maiy  Convictions  Act  (Con.  Stat. .  c.  62^ 
8.  ioy—^partz  Bsattib  bvemiled.  337 
See  Juancs  of  the  Psacb. 

On  trial  wh^n  there  ai*e  several  issues 

—Non-suit.        -         -         -         -        31 
See  Practice.  8. 

Where  cause  has  been  tried  out  of  its 

turn — New  trial        -  654 

SeeNEWTRiAt.  3. 

0OX7VSEL — Cannot  object  to  verdict  on 
the  gix)und  that  certain  questions  were 
not  left  to  the  jury,  after  the  Judge  stat- 
ing to  both  parties  what  his  charge  nirould 
be  and  no  objection  being  made.  -  221 
See  New  Trial.  5. 

OOUKSEL  FES— Plaintiff  is  entitled  to, 
on  ar^ment  of  rule  for  new  trial,  when 
rule  cbrops  by  reason  of  the  Court  being 
equally  oiYided.  -         -         412 

See  Costs.  1. 

ObWiitY  tOXTBiTd^Wliether  odium  can 
he  brought  in  the  Supreme  Court  upon  a 
Couni/y  Co^vrt  j%/4/gm/ewtJ]  An  action  may 
be  brought  in  the  Supreme  Court  upon  a 
Cotm^  Court  judgment    Baxter  v.  C vr- 

Lias. 36 

OOVEKAIIT— By  landlord  to  tenant  to 


renew  lease  or  pay  for  improvementa  as 
valued— Who  to  appoint  viduers.     -     211 
See  Landlord  AND  TenaiTt.  2. 

OSMIlfAL  hhM—Indictmerit  for  doing 
grievous  hodUy  harm — Use  of  word  *^  felo- 
niously" instead  of  "  unlaufiilly  and  ma- 
lidoiuly"  in  the  indi^ment — Effect  of— 
Objection  to  indidmeni  to  be  ioScen  b^ore 
pleading — Acts  of  Ckmada,  S2  and  S3  rie, , 
c.  ;90, s,  17; c29,s8,27 and S$ wnmd9red,] 
An  indictment  for  doing  c  ' 
harm,  which  aUeeed  that  t 
*' feloniously  stab,  cut  and 
insteiid  of   alleging,  in  th 
17th  section  of  3i2  and  33  \ 
he  did  ''  unlawfully  and  m 
etc ,  Ib  good. 

A  defective  indictment  is  atnendable 
under  32  and  33  Yic,  c.  20,  s.  32,  and 
any  objection  to  it  for  any  defect  apparent 
on  the  face  thereof,  must  be  taken  by  de- 
murrer or  motion  to  craasli  the  indictment 
before  the  defendant  has  pleaded  and  not 
afterwards.     The  Q|usxn  v.  Fltnit.      321 

2. Practice — Povoer  of  Clerk  of  Crovjn 

to  enter  not.  pros, — Second  indictment  for 
same  offence — Where  bill  Contains  two 
cGurdSy  each  a  separate  indidme^vt,]  The 
prisoner  was  convicted  of  receiving  stolen 
goods,  on  an  indictment  contuning  t^o 
counts,  one  for  stealing  the  gooos,  and  the 
other  for  receiving  them,  Knowing  them 
to  have  been  stolen. 

The  prisoner  had,  on  a  former  dl^  in 
the  same  Circuit,  been  indicted  for  s4eftl- 
ing  the.  same  goods  as  those  which  he  Waa 
charged  with  stealing  by  the  first  count  of 
the  present  indictment.  A  jury  was  im- 
panelled and  the  trial  of  the  prisoner 
oegun,  but  in  consequence  of  it  appearing 
from  the  testimony  tnat  the  prisoner  could 
not  be  convicted  for  larceny,  the  Clerk  of 
the  Crown,  who  was  conducting  the  prose- 
cution by  direction  of  the  Attorney  Gene- 
ral, entered  a  noUe  prosequi^  and  then  sent 
another  bill  before  the  Grand  Jury,  con- 
taining a  count  for  receiving,  being  the 
indictment  on  which  the  conviction  took 
place,  and  on  the  trial  he  consented  that- 
the  prisoner  should  be  acquitted  of  the 
charse  of  stealing  alleged  in  the  first  count, 
and  he  was  acquitted  accordingly  : — 

SM.  on  a  case  reserved, 

1.  That  the  Clerk  of  the  Crown  has 
authority  to  enter  a  noUe  prosequi. 

2.  That  a  no/,  pros,  being  entered  the 
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priBonor  could  be  again  indicted  for  the 
flame  offence. 

3.  Even  admitting  that  the  Clerk  of 
the  Crown  has  no  authority  to  enter  a  nol, 
proB.  the  conviction  upon  the  count  for  re- 
ceiving would  be  good,  each  count  being  a 
■eparate  indictment  in  itaelf .  The  Qukbn 
V.1^0BMT0N.  -         -         -         -        140 

Aaaault  by  husband  upon  wife — Wife 

a  competent  witness  to  prove.        -      COO 
See  PoBTLAMB  PouGX  Court. 

OBOWN  OASES  EESEBVED—Indict- 

ment  for  doing  grievous  bodily  harm — 
Use  of  word  '^ feloniously"  instead  of 
/  "  unlawfully  and  maliciously" — Effect  of 
— Objection  to  indictment  to  be  taken  be- 
fore  pleading— Acts  of  Canada,  32  and  33 
Vic.  c.  20,  s.  17;  c.  29,  ss.  27  and  32 
considered.  ....  321 
See  Cbimikal  Law.  1. 

^Power  of  Clerk  of  the  Crown  to  enter 

a  nci.  pro$.  — Second  indictment  for  same 
oAbnoe — Where  bill  contains  two  counts, 
each  a  separate  indictment.  140 

See  CiuMiNAL  Law.  2. 

OnSTOXS  AOT— Plea  raising   defence 
mider— When  bad  for  duphcity.      -    340 
SeePLXA.  1. 

DAXAOSS — Accord  and  satisfaction — 
Construction  of  contract.  -       70 

See  Assumpsit.  2. 

--*-*0diveiy  and  acceptance  of  goods 
BQbaequent  to  'time  agraed  upon  cannot 
be  iet  up  in  reduction  of,  or  as.  a  defence. 

673 

See  DBUVBK7. 

^Bxcessive — When  several  trespasses 

are  alleged  and  only  one  proved-— New 
trial. 440 

SeeTfiBSPASS.  2. 

^For  bad  quality  of  lumber  sawed  by 

machineiy  warranted  fit  for  sawing— 
Measure  of.        -        -        -  509 

See  Sale.  2. 

Far   obatructing   plaintiffs   lights— 

MeMureof.        -       -  -        303 

SeeXlOHT  AND  AlB. 

DBOLASAnON— All^g  that  defend- 
ant wrongfully  and  maliciously  obtained 
order  of  injunction — ^Whether  sufficient 

469 

Sbb  Action.  2.     . 


DEPAULT— Judgment    by   on   trial — 
New  trial  when  defendant  was  not  guilty 
of  negligence  in  not  appearing.         -    219 
See  New  Trial.  4. 

DELIVEBT— ^n<2  oMeptatiu  of  good* 
$%Ab9equ^eini  to  tfis  time  agreed  upon  for  de- 
livery— Cannot  he  8et\Ap  at  a  d/efewe  or  in 
reduction  of  damages,  ]  Where  it  is  agreed 
that  goods  shall  be  delivered  at  a  certain 
time  and  the  defendant  subsequently  to 
the  time  sgreed  upon  with  a  full  know- 
ledge of  all  the  fact»,  thinks  proper  to  ac> 
cept  delivery  of  the  goods,  he  cannot  set 
up  the  non-delivery  at  the  specified  time 
as  a  defence  to  the  action,  or  in  reduction 
of  the  value  of  the  goods.  Moffat  r. 
LuNT. 673 

DEMXJBBEB— nJud^men^  rohere  demvrrer 
books  not  filed — Am)licaiion  to  re-enter 
cause  for  argument,]  Where  judgment 
has  been  given  for  the  plaintifT  on  de- 
murrer for  failure  of  the  defendant  to  de- 
liver demurrer  books  as  required  by  the 
rules  of  Court,  the  majority  of  the  Court, 
(Fisher,  J.,  dissenting,)  refused  to  allow 
the  cause  to  be  re-entered  un  the  special 
paper  for  argument  on  demurrer,  although 
the  defendant's  counsel  made  affidavit  that 
he  thought  the  books  had  been  forwarded  to 
his  agent  for  delivery ;  that  matters  which 
could  not  well  be  neglected,  had  kept  him 
from  attending  Court  during  the  Term  in 
which  judgment  was  given  ;  that  he  had 
obtained  the  consent  of  the  plaintiff's  at- 
torney to  the  cause  standing  over ;  and 
that  the  plaintiff's  attorney  was  willing  to 
allow  the  cause  to  be  re-entered  if  the 
Court  would  permit.     Andebson  t,  Faw- 

CBTT. 374 

^Whether  order  granting  leave  to  plead 

and  demur  can  be  made  ex  parte.      •    151 

Seb  Pbactice.  5. 
DI80HABGE— From  cuatody— Defend- 
ant entitled  to,  where  he  has  been  previous- 
ly arrested  on  the  same  cause  of  action. 
-        .        -         -         -         547 

SeeABRBST.  1. 

Under   Insolvent   Act   of    1875 — A 

trader  who  has  not  kept  a  cash  book  is 
not  entitled  to.        -        -        -        •    148 
See  Insolvent  Act  of  1875.  1. 

DnPUOITY— In  pleading— When  plea 

bad  for. 340 

See  Plea.  1. 
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£J£0TM£NT— i^onner  judgment  by  de- 
fatdt-^Effeet  of— Habere  Facias — Second- 
ary evidence  of— Lease  to  defendant^  unfe 
by  lessor  of  ^irUiff—JVhether  defendant 
estopped  by  itJ\  In  an  action  of  ejectment, 
the  lessor  of  plaintiff  put  in  evidence  a 
declaration  and  judgment  by  default  in  a 
former  ejectment  suit  brought  by  him  for 
recoveiy  of  the  same  premises  against 
Richard  Hoe,  the  now  defendant  being 
the  tenant  in  possession,  and  showed  the 
issue  of  a  writ  of  habere  facias^  and  its 
execiition  by  the  sheriff,  and  the  turning 
of  defendant's  wife  and  family  out  of 
possession.  It  was  also  proved  that  the 
lessor  of  the  plaintiff  thereupon  leased  the 
property  to  defendant's  wife,  and  subse- 
quently made  with  her  an  agreement  to 
sell  to  her  for  a  price  named.  She  only 
paid  some  small  amoimt,  and  the  lessor  of 
plaintiff  demanded  possession  from  de- 
fendant's wife,  and  brought  the  present 
action.  No  evidence  was  given  to  connect 
defendant  with  the  lease  or  agreement  of 
purchase,  nor  was  it  shewn  that  he  lived 
on  the  property,  but  it  was  proved  that  on 
one  occasion  defendant's  wife  told  the 
lessor  of  plaintiff  that  she  and  her  husband 
did  not  live  toffether. 

Heldy  (per  Wsldon,  Fjshsb  and  Wst- 
MOEB,  Jtl.,)that  the  judgment  and  execu- 
tion of  habere  facias  in  the  former  suit, 
and  the  lease  to  defendant's  wife,  and. 
agreement  for  purchase  proved  possession 
in  tiie  lessor  of  plaintiff,  and  as  defendant, 
by  the  consent  rule,  admitted  he  was  now 
in  possession,  he  must  be  presumed  to 
be  wrongfully  there,  and  that  the  lessor 
of  plaintiff  was  entitled  to  recover  ;  but, 
(per  Allen,  C.  J.,  and  Duff,  J.,) that  de- 
fendant was  not  estopped  by  the  lease  to 
his  wife,  and  the  Durthen  was  on  the 
lessor  of  plaintifi  to  shew  that  she  was  act- 
ing under  her  husband's  authority.  Dot 
dem.  Beveridoe  V.  Henderson.       -     16 

2. BigJU  to  begin — Practice — Mortmain 

— Statute  of— Whether  in  force  in  this 
Frovince.]  On  the  trial  of  an  action  of 
ejectment  brought  by  the  heir-at-law, 
whore  defendant's  counsel  admits  the 
heirship  of  the  lessor  of  the  plaintiff,  and 
that  his  ancestor  died  seized  of  the  property 
sought  to  be  recovered,  but  sets  up  a  will 
in  his  (defendant's)  favor,  defendant  is 
entitled  to  begin,  and  to  have  the  general 
reply. 

The  Statute  of  Mortmain,  9  Geo.  II., 


c.  36,  is  not  in  force  in  tlus  Province. 

Doe  dem  Hazen  r.  Saint  Jajics'  Church. 

470 


Agreement  for^  consent  rule — What 

defendant  should  confess  on  production  of 
agreement.         ....        375 

See  Consent  Rule. 

ENTBY  FEE— On  :  entry  of  cause  for 
trial — StatuteVelating  to  not  retro-active. 

375 

See  Fees. 

SQUIT V—Fractioe  in—' Committee  of 
lunatic^ s  estate — Suit  agcnnst  in  matters  re- 
latifiglto  offidnl'duties — Leave  of  Court  to 
bring  the  suit — Where  not  obtained  bill 
ordered  to'be  taken  off  the  files,  ]  HM,  (by 
Weldon  *and  Wetbcors,  JJ.,  Duff,  J., 
dissentinff,)  that  a  suit  in  Equity  cannot 
be  brought  against  a  committee  of  a  luna- 
tic's estate  in  respect  of  matters  relating 
to  the  discharge  of  their/official  duties, 
without  the  leave  of  the  Court  for  that 
purpose  first  obtained,  the  committee  be- 
ing subject  to  the  control  and  direction  of 
the  Court ;  ^  and  wherel  a  '  suit  wasfcom- 
menoed  without  such  leave,  tiie  bill  was 
ordered  to  be  taken  off  the  files  of  the 
Court    DeYbbbrv.  Oulton.  343 

Breach  of    injunction  order — Order 

for  imprisonment  refused  when  not 'wilful 

—Costs. "677 

See  Injunction  Order. 

Effect  of  conveyance  of  after  ac- 
quired property.         -  -        104 

See  COITVEYANCE. 

Issue  sent  down  for  trial -—Motion  for 

new  trial  of.         ....        ^54 

SeeNBwTRLAL.  2. 

ESTOPPEL— 22cpre3cnto<ioH.]  A  mere 
representation  of  a  fact  will  ^not  amount 
to  an  estoppel  unless  it  was  made  with  the 
intention  of  inducing  another  party  to  act 
upon  it  and  he  does  act  upon  it  and  alter 
his  position.  Hboan  v  The  Frederic- 
ton  Boom  Company.         -         --'"^^c.lGS 

In  pais — Matter   of  '..  ma^    be  relied 

upon  in  evidence  without  being  pleaded. 

165 
See  Bbplbvin.  2. 

Whether  defendant  is  estopped  by 

lease  to  his  wife.        -        -        -        -    16 
See  Ejectment.  1. 
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liVll)filirO£—  Co)iiract  —  Sate  --  Wh^re 
article  ascertained — Whether  implied  war- 
ranty of  fitness  for  jm^^o^  intended — 
Engine  and  miU  machinery.]  Defendants 
who  were  manufacturers  of  stoam  engines 
and  mill  machinery,  sent  plaintiff  a  pamph- 
let containing  drawings  of  engines  and 
mill  machinery  manunustured  by  them, 
with  the  prices,  and  of  circular  saws,  for 
which  they  were  agents.  At  foot  of  price 
list  of  their  engines  it  was  stated,  **  Our 
engines  are  all  warranted  to  work  up  to 
the  power  stated,  and  to  give  entire  MM- 
faction  if  properly  managed."  Subse- 
quently, in  March,  1871,  plaintiff  reoeived 
a  letter  from  defendants  acknowledging 
receipt  of  a  letter  from  him,  in  wnich 
there  were  certain  statements  as  to  the 
working  c&fMtcity  of  their  engines ;  they 
also  wrote  him  agaii)  in  December,  1871, 
in  answer  to  a  letter  received  by  them 
from  plaintiff.  In  the  summer  of  1871, 
also,  plaintiff  had  a  conversation  with  one 
of  defendants  in  which  the  latter  re^Mre- 
sented  how  much  lumber  their  mill  would 
cut  a  day.  After  thi9>  in  March,  1872, 
plaintiff  wrote  defendants  as  follows : 
*' You  will  please  make  for  me  one  of  your 
40  horse-power  cut-off  engines  with  tubular 
boiler,  iron  smoke-pipe  and  all  irons  com- 
plete "  &c. ,  (stating  price  and  conditions 
as  to  payment  and  delivery)  to  which  de- 
fendants assented.  The  engine  and  ma- 
chinery having  proved— as  plaintiff  al- 
leged->--defective,  he  brought  an  action  to 
recover  damages,  and  gave  evidence  of 
the  letters  of  March  and  December,  1871, 
and  of  the  conversation  in  the  summer  of 
that  year. 

Hddj  That  they  wero  improperly  re- 
ceived in  evidence  as  forming  part  of  the 
contract,  and  that  the  contract  was  con- 
tained in  plaintiffs  letter  of  March,  1872 
and  defendants'  acceptance  of  it,  which 
contained  no  warranty  or  representation. 
MoBitow  V.  The  Watebous  Engine  Com- 
pany.         609 

2. Meduiol  witfiess— Statement  of  opin- 
ion— Whether  competent  to  prove  insanity 
of  other  members  of  the  family.]  A  medi- 
(»d  witness  may  state  the  conclusions  he 
has  arrived  at  as  to  the  capacity  of  testa- 
trix to  transact  business,  and  to  make  an 
inteUiflBnt  disposition  of  her  property, 
from  the  ciroumstances  known  to  him^ 
without  first  stating  the  facts  upon  which 
he  bases  his  conclusions  ;  per  FiftHER,  J.  ; 


but  contra,  per  WeldoK,  J.,  l^ho  held  thai 
all  the  facts  and  circumstances  must  first 
be  given  by  the  witness  before  he  can  state 
the  conclusion  he  has  drawn  from  them, 
so  that  the  jury,  having  the  facts  before 
them,  can  themselves  determine  what 
weight  should  be  attached  to  the  conclu- 
sions drawn  by  the  witness. 

Hdd,  also,  by  Weldon,  J.,  that  in  a 
trial  whero  the  (question  was  as  to  the  tes- 
tametitary  capacity  of  the  testatrix,  it  ia 
not  competent  to  prove  insanity  of  a 
brother.  Doe  dem  Hazen  v.  Saint  Jambs* 
Chukch. 479 

3. Records  of  the  Sessimis—CUrk  of  the 

Peace  not  honnd  to  prodit^t  the  original  in 
obedience  to  a  svbpcena  duces  tecum.]  A 
Clerk  of  the  Peace  is  not  bound  to  pro- 
duce the  rocords  of  the  Sessions  in  hSa 
possession  as  such  Clerk,  in  compliance 
with  a  subpoena  duces  ieeum^  and  where  a 
Clerk  of  the  Peabe  was  imprisoned  by  a 
Jtistice  of  the  Peace  for  rotnsing  to  pro- 
duce stich  records  when  so  reauiired  it  was 
held  that  the  Justice  was  liable  to  an 
action  for  false  imprisonment. 

It  was  proper  for  the  plaintiff  on  the 
trial  of  the  action  to  shew  that  while  he 
was  imprisoned  he  had  been  requested  to 
perform  certain  judicial  duties  as  Judge 
of  Probaties  and  had  been  prevented  from 
oom^lyin|[  'trith  stich  roquest  by  reason  of 
his  impnsonment.  Wbtmobb  «.  Hard- 
ing.   338 

4 When  it  is  wUhdravni  from  jury — 

Opinions  of  a  physician  <m  to  tohat  toiU 
cause  disease — When  admissibU,]  SL  a 
former  owner  of  the  property  in  question, 
stated  in  his  direct  examination  that  he 
made  no  agreement  with  N.  that  she  was 
to  receive  whatever  sum  the  property  sold 
for  over  $1,300.00,  or  any  sum  whatever. 
The  plaintiffs'  counsel  on  cross-examina- 
tion, holding  a  letter  in  his  hand  and 
reading  from  it  asked  K.  if  he  had  not 
authorized  one  S.  to  write  a  letter  to  N. 
makilig  such  an  arrangement.  The  jury 
were  oirocted  that  the  evidence  on  that 
point  did  not  affect  the  case,  and  it  waa 
subsequently  withdrawn  from  their  con- 
sideration. 

Heldy  that  the  evidence  was  properly 
received,  but  that  even  if  it  was  not  ad- 
missible, its  reception  was  not  ground  for 
a  new  trial,  as  it  had  been  withdrawn  from 
the  consideration  of  the  jury. 
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When  a  practising  physician  was  allow - 
od  to  give  his  opinion  of  the  manner  in 
which  prolapsus  uteri  would  be  caused, 
and  the  degree  of  violence  that  would  pro- 
duce it,  and  of  the  symptoms  of  the  dis- 
ease and  other  matters  relative  to  it, with- 
out having  made  a  personal  examination 
of  the  patient  in  n^^i^  to  it,  or  having 
heard  the  other  witnesses,  it  was  hddf 
that,  as  his  opinion  did  not  in  any  way 
depend  upon  the  circumstances  detailed 
by  the  other  witnesses,  but  entirely  upon 
his  knowledge  acquired  as  a  medical  prac- 
titioner by  ms  study  and  practice  in  qther 
cases,  the  evidence  was  properly  received. 
Napier  v.  Fbiiguson.         -  415 

Assault  by  husband  on  wife — Wife  a 

competent  witoess  against  the  husband. 

600 

See  PoRTLAiyD  Police  Court. 

Of  matter  of  estoppel  in  pais  may  be 

given  on  the  trial  of  an  action  of  replevin 
without  its  being  pleaded.      -        -      165 
See  Bbplxvik.  2. 

Of  nezligence  in  repairing  streets  in 

City  of  Samt  John.        -        -        -      636 
See  Saint  John  City.  1. 

Of   right  of   use  of    light   and    air 

acquired  by  prescription — Twenty  years 
uninterrupted  use—Presumption  as  to 
grant — ^No  presumption  when  owner  of 
adjoining  land  not  in  a  position  to  resist. 

-         -        -        -         -        -        303 

See  Light  and  Air. 


:  sale  of  liquors  on  Sunday  by  licens- 
ed tavern  keeper — Admission  of  defend- 
ant   as    to   license — Parties   purchasing 
competent  to  prove  sale.        -        -      564 
See  Spirituous  Liquors. 

^Payment  of   money  to  one  of   two 

administrators  without  knowledge  of  the 
other  is  not  proof  of  fraud.        -        -    33 

See  Administrators. 

-Secondary  of  issue  of  writ  of  Habere 

Facias, 16 

See  Ejectment.  1. 

Verdict  against — When  jury  fiudthat 

a  voluntary  conveyance  has  been  given 
fraudulently.        -       -       -       -       027 
See  Voluntaev  C6nveyance. 

. What  Bwfllcipjit  to  shew  deponent's 


absence  in  case  of  commission  for  exami- 
nation of   witnesses    abroad — Return  of 
commission.        -     .  -        -        -         296 
See  Commission. 

EXEOUTION— Against  husband— Sale 
of  wife's  property  under — Is  not  a  conver- 
sion when  goods  are  not  moved  or  tondied. 

443 

See  Trespass.  3. 

Sale  of  goods  pf  tenant  imder — When 

rent  must  be  paid  out  of  the  proceeds. 

140 

See  Landlord  and  Tenant.  3. 

£Z£0UT0B8— Action  against  by  servant 
of  testator  for  injuries  (»wsed  by  negli- 
gence of  testator  m  his  life  tiine — Terms 
of  service — Whether  cause  ojf  action  sur- 
vives— Pleading.  -  -  •  606 
See  Master  and  Servant. 

EXPEBTSl— Medical  witness  may  state 
his  opinion  as  to  mental  capacity  of  a 
testator.        -        -        -        -        -       479 
See  Evidence.  2. 

Opinions  of  physician  as  to  what  will 

cause  disease — When  admissible.     -    416 
See  Evidence.  4. 

FALSE  IliV0IG£8— Defence  to  action 
for  making  use  of — Plea,  when  bad  for 

duplicity. 340 

See  Plea.  1. 

rEES— Oil  eiUry  of  cause— 40  Vic,  c.  4, 
s,  i,  (Consolidated  Statutes,  c.  45 y  s,  30) 
reUUing  to,  not  retro-active.]  Held,  (by 
Allen,  C.  J. ,  Weldon,  Fisher  and  Duff, 
JJ.,  Wetmore,  J.,  dissenting)  that  the 
Act  40  Vic,  c.  4,  s.  1,  (Consolidated 
Statutes,  c.  45,  s.  39,)  which  provides  that 
on  the  entry  of  any  cause  for  trial  at  any 
Circuit  Court,  the  party  entering  shall  de- 
posit in  the  hands  of  the  Clerk  of  the 
Circuit,  the  sum  of  seven  dollars,  to  be 
applied  towards  the  payment  of  petit 
jurors,  &c. ,  is  not  retrospective,  and  does 
npt  apply  to  cases  standing  as  remanets 
when  that  Act  came  into  force,  (May  Ist, 
1877).  Doe  dem.  Johnston  v.  Milne. 
375 

FEEBT  BOATS— Li  Saint  John  harbor 

— Title  to  must  be  transferred  according 

to  provisions  of  Merchant  Shipping  Act. 

-----  j[,5J4 

See  CoifyEYANCBf 
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FIRE  INSUBANOE— Plaintiff  must  have 
insurable  interest — When  he  lias  made 
advances  to  build  a  vessel,  but  no  transfer 
made. 240 

See  Insurance.  1. 

FISHERIES— ^ets  o/ Canada,  ^i  Fie., 
c.  60 — ReguUUion  aiid  protection  of  fisher- 
ies— License  to  fitih  in  non-tidal  waters — 
Where  lands  Arov^fh  Aohich  vxders  flow 
lukve  been  granted — Where  ungranted — 
Exclusive  right  of  fishing  depetids  on  owner- 
ship of  the  bankf  not  of  the  bed  of  the 
river — South  West  Miramichi  ritfev^Nova 
Scotia  otid  New  Brunswick  Land  Company* s 
Oraivt,]  The  general  power  of  regtilatin^ 
and  protecting  the  fisheries  in  this  Pro- 
vince is  in  the  Parliament  of  Canada,  but 
a  license  granted  by  the  Minister  of  Ma- 
rine and  Fisheries  to  fish  in  fresh  water 
rivers,  which  are  not  the  property  of  the 
Dominion,  or  in  which  the  soil  is  not  in 
the  Dominion,  is  illegal. 

Where  the  lands  on  fresh  water  rivers 
have  been  granted,  the  exclusive  right  of 
fishing  is  in  the  riparian  owner,and  where 
they  have  not  been  granted,  (with  the  ex- 
ception of  land  owned  by  the  Dominion 
Government)  the  right  is  in  the  crown  for 
the  benefit  of  the  people  of  New  Bruns- 
wick. 

The  right  of  fishery  docs  not  depend 
upon  the  ownership  of  the  bed  of  the 
river,  but  of  the  bank  ;  it  depends  upon 
the  lateral  and  not  the  vertical  contact  of 
the  water  of  the  river. 

The  title  to  the  bed  and  waters  of  the 
North  West  Miramiclii  whore  it  runs 
through  lands  granted  to  the  Nova  Scotia 
and  New  Brunswick  Land  Company,  is  in 
that  Company  with  the  exception  of  those 
places  where  the  lands  on  the  river  had 
been  previously  granted.  Stsadman  v, 
BOBERTSON.  -         -  .  -         580 

FOKOIBLE  ENTEY— By  owner  of  pre- 
mises—Right to  eject  a  trespasser  who 
was  originally  in  lawful  possession  and  re- 
mains without  right  to  possession.     -    255 

See  TREsrAs.s.  1. 

FRAUD — Charge  of  under  sec.  136  of 
Insolvent  Act  of  1875 — Not  necessaiy  to 
allege  that  defendants  have  gone  into  In- 
solvency.         465 

See  Insolvent  Act  or  1875.  2, 


Judgment  by  default  imder  sec.  136 

of  Insolvent  Act — Procedure.        -      220 
See  Insolvent  Act  of  1875.  3. 

^Vohmtaiy  conveyance — When  jniy 

find  conveyance  made  to  defeat  creditors 
—New  trial        -        -        -        -        627 
See  Voluntary  Coni'byancb. 

Whether  payment  of  money  to  one  of 

two  administrators  without  knowledge  of 
the  other  is  evidence  of .        -        -        33 
See  Administratoils. 

FRAUDULENT  PREFERENCE- 

Where  mortgage  given  five  months  before 
issue  of   attachment — Burthen  of  proof. 

136 

See  Insolvent  Act  of  1869.  2. 

FREDERIC  TON— Business  licenses 
granted  by  the  Mavor  of — Act  authorizing 
him  to  grant  such  licenses  not  uUra  ciro. 

See  Ultra  Vires.  2. 
GAMBLING — Mortgage  given  to  secure 
money  lent  to  bet  on  horse  race — Whether 
void.        ...        -        -        .     26 

See  Replevin.  3. 
GARNISHEE  PROOEEDINGS-^iiiiadi- 
ing  order—  Affidavit  to  set  aside — How  en- 
titled— Affidavit  for  attaching  order^Set- 
ting  out  cause  of  a<^ion  in — Order  not  good 
for  cause  not  set  otU  in  affidavit — Whether 
in  actio7i  for  indebitatus  assumpsit  for  work 
and .  labor  plaintiff  can  recover  on  a  special 
a^eement — Debts  depending  upon  a  con- 
tingency— Where  debt  suxtm  to  is  beyond 
the  junsdicUon  of  the  County  Cwtrt  Judge 
the  attaching  order  is  a  proceeding  in  Ae 
Court  having  jurisdiction — Power  of  Court 
to  vaty  or  set  aside — WiU  be  exercised  when 
order  obtained  or  used  against  good  faOk] 
An  affidavit  used  by  the  defendant  in  an 
appUoation  to  set  aside  or  vary  a  garnishee 
order  was  entitled  ''  William  H.  Whitti- 
more  and  Isaac  flurd  plaintiffs,  and  Ed- 
ward Herbert  defendant."  It  was  con- 
tended that  it  should  have  been  entitled 
"  William  H.  Whittimore  and  Isaac  Hurd, 
primary  creditors,  Edward  Herbert,  pri- 
mary debtor,  and  Sears  and  McLellan, 
garnishees**  and  the  first  section  of  chapter 
43,  Con.  Stat,  was  relied  upon. 

Held,  That  tlie  affidavit  was  properly 
entitled,  that  the  first  section  of  chapter 
43  does  not  relate  to  procedure,  and  that 
there  is  no  necessity  for  changing  the  title 
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of  the  cauae  until  buiuuioiib  (D)  is  issued 
o^nst  the  garnishee  under  the  tenth  sec- 
tion. 

In  an  affidavit  for  a  garnishee  order  the 
cause  of  action  must  be  stated  with  suffici- 
ent particularity  to  enable  the  judge  to 
decide  intelligently  whether  it  is  a  case  in 
which  an  attachment  might  issue  or  not, 
and  witli  such  certainty  as  would  subject 
the  plaintiff  to  an  indictment  for  perjury 
if  the  statement  of  it  should  be  untrue. 

The  plaintiffii  by  their  agreement  had 
covenanted  and  agreed  to  do  for  $2,500 
certain  work  for  &e  defendant,  who  was 
under  contract  with  S.  to  build  a  row  of 
dwelling,  the  work  to  bo  finished  by  a 
day  therein  fijLcd,  and  with  leave  to  the 
defendant  in  case  the  work  did  not  pro- 
gress satisfactorily,  to  enter  upon  the  work 
and  complete  it,  charging  the  cost  thereof 
against  the  contract  price,  and  it  was 
thereby  understood  that  such  entering  and 
taking  possession  of  the  work  should  not 
in  any  way  afiect  the  contract  or  be  con- 
strued as  a  waiver  thereof,  or  as  an 
acceptance  of  the  work  done.  The  work 
was  not  completed  at  the  time  fixed,  and 
after  notice,  the  defendant  took  possession 
of  the  work  and  continued  it.  The  plain- 
tiffii  had  been  paid  in  part,  for  part 
of  the  amount  of  the  contract  price 
the  defendant  had  accepted  orders, 
and  the  latter  had  been  sensed 
with  garnishee  orders  sufficient  to 
cover  any  balance  on  account  of  work 
done.  The  plaintiffs  applied  for  a  garni- 
shee order  upon  an  affioavit,  in  which  the 
cause  of  action  was  set  forth  as  follows  : 
**  A  sum  of  $2,223.57  for  work  and  labor 
done  and  performed,  and  materials  pro- 
vided by  the  plaintifib  for  the  defendant 
and  at  his  request. "  The  County  Court 
Judge  granted  the  order  and  it  was  served 
upon  S.  and  on  the  defendant's  banker. 
The  defendant  claimed  there  was  nothing 
due.  On  an  application  to  set  aside  or 
vary  the  garnishee  order  it  was  lield  that 
imder  the  facts  disclosed,  the  plaintifl^s 
could  not  sustain  an  action  of  huiebitatus 
(usumpsit  for  work  and  labor;  that  they 
ought  not  io  be  allowed  to  issue  an  attach- 
ing order  for  one  cause  of  action  and  re- 
cover upon  another,  and  the  garnishee 
order  was  accordingly  set  aside. 

A  plaintiff  cannot  garnishee  moneys  not 
due  absolutely  to  the  primary  debtor,  but 
depending  upon  a  contingenc3\ 

89 


Where  the  amount  sworn  to  in  an  affi- 
davit for  an  attaching  order  is  beyond  the 
jurisdiction  of  a  County  Court  Judge  and 
the  affidavit  is  sufficient,  he  has  no  discre- 
tion in  the  matter,  but  must  issue  the 
order  in  the  prescribed  form.  When  the 
order  has  been  granted  his  special  autho- 
rity has  been  spent,  and  the  order  becomes 
part  of  the  proceedings  in  the  Court  hav- 
ing jurisdiction,  and  it  has  the  same 
inherent  power  to  deal  with  it  that  it 
has  to  deal  with  any  other  process  or  pro- 
ceeding in  the  Court. 

The  Court  will  not  allow  its  process  to 
be  used  against  good  faith,  and  where  it 
appears  that  an  attaching  oxder  is  used  for 
the  purpose  of  harrassing  or  embarrassing 
the  primary  debtor,  and  not  boiia  fide  and 
for  the  purpose  of  securing  the  debt,  the 
Court  will  vary  it,  or  set  it  aside.     Whit- 

TIMORE  V.  HeRBEKT,         -  -  -        301 

2. Affidavit  for  cUtachinj  order — What 

it  afionld  cotUain — Foreign  company — Ne* 
cessary  to  state  incorporaiion  or  itlhow  right 
to  sue  hy  that  name.'\  Li  au  action 
brouffht  by  a  non-resident  Company,  an 
attaching  order  was  obtained  under  chap- 
ter 43  of  the  Consolidated  Statutes,  but 
the  affidavit  on  which  it  was  granted  did 
not  show  that  the  plaintiffs  were  incorpo- 
rated or  had  any  right  to  sue  bv  that  name. 

Hdd^  that  the  i^davit  was  bad,  and  the 
attaching  order  was  set  aside. 

It  \A  not  necessary  that  an  affidavit  for 
procuring  an  attaching  order,  should, 
like  an  aflSdavit  for  attachment,  negative 
the  fact  of  the  claim  being  secured ;  or 
deny  the  intention  to  vex  and  harrass  the 
defendant.  Avon  Stone  Co.  ,  v,  Dunham, 
460 

GAUGIi— Of  molasses  marked  on  casks — 
Agreement  for  sale  according  to — Whether 
parties  bound  by,  when  gauge  is  errone- 
ous.         83 

See  Sale.  1. 

OOVEBNMENT  OFPIOIAL  —  Action 

against  for  alleged  trespass  committed  in 
discharge  of  official  duty.      -        -        113 
See  Action.  1. 

Communications    made    by,   in  dis- 
charge of  duty,  whether  privileged.     -    0 
See  Slander. 

Contract  by —Personal  liability  of.  175 

See  Contract. 
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GOVSBKMENT  RAILWAYS -Action 
against  Superintendent  of.       -        -     113 
See  Action.  1. 

&RANT— Presumption  as  to  existence  of, 
after  twenty  years  \inintomipted  posses- 
sion— Whether  or  not  existence  of  grant 
is  to  be  presumed  is  a  question  for  tlie 
judge  and  not  for  the  jury.  ,        -         303 

See  Light  and  Air. 

aUABANTEE— Note  of  a  partnership 
given  as — Party  taking  note  must  prove 
authority  of  the  partner  signing  to  give 
such  note.  -  -  -  -  223 
See  Pahtners. 

HUSBAND  AND  WIPE  -  Assault  by 
husband  upon  wife  —  Wife  a  competent 
witness  to  prove  the  offence  against  the 

husband. GOO 

See  PoETLAND  Police  Court. 

^Levy  and  sale  of  wife's  property  un- 
der execution  against  husband,  without 
moving  or  touching  the  goods,  does  not 
amount  to  a  conversion.  -  -  443 
See  Trespass.  3. 

HOLDER— Of  Promissory  Note  — Who 
entitled  to  sue.     ...        -        567 
See  Promissory  Note.  1. 

iMl^filSOlidyDSNT— For  violation  of  bye- 
law  of  Saint  John  Common  Council — 
Power  of  Council  to  make  such  bye-law. 

619 

See  Saint  John  City.  2. 

Order  for,  for  breach  of  injunction 

order  rehwcd,  when  breach  not  wilful — 

Costs. 677 

See  Injunction  Order. 

INOOMB— Not  synonymous  with  net 
profits. 520 

See  Assessment. 
INDEBITAlfUS  ASSUMPSrT  —  For 
work  and  labor  done  and  materials  found 
and  provided— Affidavit  for  attaching  order 
setting  out  such  cause  of  action  not  good 
when  work  has  been  done  under  a  special 
agreement.        .         -         -         -        361 

See  Garnishee  Proceedinqs.  1. 

INDICTMENT  —  For  doing  greivous 
bodily  harm— Use  of  word  ** feloniously" 
instead  of  "  unlawfully  and  maliciously  " 
—Objection  when  to  be  taken.  -  321 
See  Criminal  Law.  1. 


Second  for  the  dahie  offetic^ — If  bi!i 

contains  two  counts  each  a  separate  one. 

140 

See  Criminal  Law.  2. 

INDOB^ER— Of  nonnegotiablo    note— 
AVhen  liable  as  maker.         -         -         34 
See  Promissory  Note.  2. 

INFEEtOE  COUET  —  Jurisdiction  of 
must  appear  on  face  of  proceedings — ^Re- 
view.  -  -  .  .      157 

See  Parish  Civil  Courts. 

INFOEMATIOH— Costs  on  dinrnsmng, 
when  heard  before  a  Justice  of  the  Peace 
under  the  Summary  Convictions  Act  (Con. 
Stat.  c.  62,  s.  16).  -  -  -  337 
See  JtTsncB  op  the  Peace. 

INJUNCTION  OBJ^ESL- Breath  -^Nd 
wUfid — Order  for  ivMpr%iownie!sd  refilled — 
CosUJ]  Where  a  Judge  sitting  in  E^nity 
being  satisfied  that  a  breach  of  aa  injimc- 
tion  order  by  the  defendant  was  not  wmul, 
declined  to  make  an  order  for  his  impriaoii- 
ment  the  Court  on  appeal  refused  to  dia- 
turb  the  judgment  of  the  Court  below. 

Where  the  Judge  in  Equity  reaenred 
the  question  of  costs,  on  refusing  to  make 
an  order  for  imprisonment  for  breach  of 
an  injunction  order  it  was  hM  that  the 
Court  on  appeal  oould  make  no  order  con- 
cerning the  costs  in  the  Court  below. 

Qucere,  per  Wbtmobe  J.,  whether  an 
appeal  from  the  Equity  Court  will  be 
allowed  on  a  Question  of  costs  exeept 
under  very  peculiar  circumstances.  Say&K 
V,  Harris.  -  .  .         C77 

Action  on  the  case  for  wrongfully  and 

maliciously  obtaining.         •         -         469 
See  Action.  2. 

INQUISITION  —  Under  writ  dt  prop, 
prob.  in  replevin — Court  has  powter  to  set 

aside. 26 

See  Rei'levik.  3. 

INSANITY-  WiU -Testamentary 
capacity — How  far  judge  may  direct  the 
jury  on  questions  of.  -         -         479 

See  Will. 

INSOLVENT  ACT  OP  1869  — BiK  of 

Sale — JVhere  grantor  i'Molveni — Contemp- 
lation of  insolvency — Filing  of  bUl  of  tale 
before  insolveiicy — Whether  relates  hack  to 
delivery.]  C,  a  trader,  being  maolveilt, 
gave  to  H  a  bill  of  sale  transferring  all  his 
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atopk-in-tradc,  goods  and  cliattelB  of  every 
description  contained  in  his  two  stores, 
and  all  th&t  he  might  subsequently  place 
therein,  as  security  for  a  past  debt.  C 
shortly  afterwards  made  an  assignment 
under  the  Insolvent  Act  of  1869. 

Held,  that  the  bill  of  sale  wsa  void,  as 
it  must  be  taken  to  have  made  in  contemp- 
lation of  insolvency. 

QucRre,  whether,  where  a  bill  of  sale  is 
registered  before  an  assignment  in  insol- 
vency by  the  grantor,  it  relates  back  to  its 
delivery.     Pugsi^y  r.  Heoan.         -        1 

2. Fraiulident2)reference —  Where  Mori  - 

ga^  given  five  months  before  issus  of  attach- 
meni — BurUien  of  proof.]  Where  a  mort- 
gage to  seciire  an  antecedent  debt  was 
given  by  a  trader  more  than  five  months 
before  the  issue  against  him  of  a  writ  of 
attachment  under  the  Insolvent  Act  of 
1869,  the  Court  held  that,  as  the  burthen 
of  proving  that  the  mortgage  was  given  in 
contemplation  of  insolvency  was  upon  the 
assignee  of  tlie  estate,  in  which  he  had 
wh<nly  failed,  and  as  fraud  was  not  to  be 
presumed  unless  the  conveyance  was  made 
within  tiiirty  days  of  the  issuing  of  the 
attachment,  the  mortgage  was  therefore 
not  void  under  sec.  89  of  the  Act,  as  being 
a  fraudulent  preference.  Ex  parte  Jones. 
136 

IN80LV£Nr  AOr  OP  IBIS-Discf^argc 
— Where  inaolveiU  lias  not  kept  a  cash  book] 
A  trader  who  does  not  keep  a  cash  book  is 
not  entitled  to  a  discharge  imder  the 
Insolvent  Act  of  1875.  Gilbert  v. 
GlBOUA&D.  -  -         -         -  148 

Fraud— Cliarge  of  niuler  Sec.  136— 

Dedaroiion,]  An  averment  charging  de- 
fendants with  fraud  under  Section  136  of 
the  Insolvent  Act  of  1875  need  not  allege 
that  the  defendants  have  gone  into  Insol- 
vency ;  though,  Qucercy  whether  that 
section  is  rosmcted  in  its  application  to 
persons  whose  estates  are  being  administer- 
ed in  Insolvency.     Barry  v.  Heoan.    465 

Fraud  —  Wfiere    charged   in    action 

aminst  Insolvent — Judgment  by  defa'idt — 
How  to  proceed  next.  ]  In  an  action  brought 
by  plaintiff  affainst  defendant  (an  insol- 
vent), the  declaration  charged  defendant 
with  fraud  under  section  136  of  the  Insol- 
vent Act  of  1875,  and  interlocutory 
judgment  having  been  signed,  a  motion 
vras  made  for  ai)  order  for  a  writ  of  in- 


quiry to  issue  to  assess  the  damages,  and 
for  the  Court  to  pronounce  judgment  on 
the  fraud  ;  but,  Jield,  that  the  Court  had 
no  authority  to  make  any  such  order; 

Qucercj  as  to  what  is  the  proper  course 
to  pursue  in  such  a  case.  Mos3  v.  Kirk- 
PATRICK.  -  -  .  220 

Claim  of  property  in  action  of  replevin 

put  in  by  assignee  in  insolvency.  226 

See  Replevin.  1. 

llSSXJRAlSfOlM— Fire— Plaintiff  m^uft  have 
insurable  interest — Whtre  plaintiff  has 
made  advatvces  to  build  vessel  but  iu>  transfer 
made,]  Plaintiff  in  1872,  commenced 
supplying  B.  with  advances  for  building  a 
vessel,  under  a  verbal  arrangement  that 
he  was  to  supply  B.  to  build  the  vessel, 
and  hold  her  as  security  for  his  advances. 
He  was  to  dispose  of  her  in  shares,  or  in 
the  whole,  as  he  saw  proper,  and  when  the 
vessel  was  disposed  of,  whatever  was 
remaining  after  he  got  his  pay,  was  to  go 
to  B.  When  she  was  well  advanced,  in 
August  1874,  plaintiff  effected  insurance 
on  her  in  his  own  name.  He,  however, 
never  had  possession  of  the  vessel,  nor 
held  any  bill  of  sale  or  transfer  of  her. 
Heldf  in  an  action  on  the  policy,  that 
plaintiff  had  no  insurable  interest,  and 
could  not  recover.  Clarke  v.  The  Scot* 
TisH  Imperial  Insurance  Company.    240 

Marine — Wfiere  PoUcy  cancelled  — 

Payment  of  earned  premium.]  Defendant 
effected  insurance  on  a  vessal  in  several 
offices,  for  all  of  which  R  was  agent, 
95,000  being  in  the  pkintiffs'  office.  Sub- 
sequently defendant,  desiring  to  send  the 
vessel  to  a  port  prohibited  by  the  policy, 
obtained  from  R  permission  to  do  so,  on 
payment  of  an  extra  premium,  i  par  cent, 
to  be  returned  if  the  vessel  left  on  or 
before  25th  November,  1874.  R  at  thq 
same  time  told  him  he  might  insure  the 
vessel  elsewhere,  if  he  could,  and  he  would 
cancel  the  policy,  upon  payment  of  the 
earned  premium.  Shortly  after  this,  de- 
fendant effected  insurance  in  another  office 
and  sent  the  other  policies  to  R.  re: 
questing  a  return  of  }  per  cent  premiun^, 
clainung  the  vessel  had  been  covered  before 
25th  November.  R.  returned  the  |  per 
cent  premium,  and  received  from  defen- 
dant's clerk  a  receipt  for  this  amount, 
which  also  stated  that  the  policy  was 
caiicelled    f|:oin     the    26th     November. 
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Shortly  ftfterwards,  K.  sent  defondant  a 
statement  of  the  amount  which  he  requir- 
ed defendant  to  pay  before  cancelling  the 
policies,  and  insisted  on  its  payment  in 
cash.  Defendant  claimed  that  he  was 
not  entitled  to  pay  anything  imtil  the 
premium  notes  matured. 

HMf  that  the  payment  of  the  earned 
premiums  and  cancellation  of  the  policies 
were  intended  to  be  contemporaneous  acts. 
The  Bakqcr  Insurance  Company  r. 
MgLbod. 37 

3. Action  on  policy — Mugistrate's  ccrti- 

Jieaie  of  loss — Statement  of  amauiU  of  loss 
in^  nectssary.l  In  an  action  on  a  policy  of 
insurance  by  one  condition  of  which  the 
plaintiff  was  bound  to  produce,  as  part  of 
his  proofs  of  loss,  a  certificate  of  a  magi- 
strate or  notary  public  most  contiguous 
to  the  place  of  fire,  not  concerned  in  the 
loss,  &c. ,  that  he  was  acquainted  vrith  the 
character  and  circumstances  of  the  insur- 
ed, and  had  made  diligent  enquiry  into 
the  facts  set  forth  in  his  statement,  and 
that  he  knew  or  verily  believed  that  the 
insured  really  and  by  misfortune  and 
without  fraudulent  practice  had  sustained 
by  such  fire  loss'  and  damsige  to  the 
amount  therein  mentioned,  it  was  held 
that  a  certificate  which  did  not  state  the 
amount  of  the  loss,  but  only  that  the  in- 
sured had  sustained  by  the  fire  the  **  iotol 
loss  of  his  two-story  framed  building 
therein  mentioned,"  was  not  a  sufficient 
compliance  with  the  condition,  and  that 
the  setting  forth  of  the  amount  of  the  loss 
in  the  certificate  was  a  condition  precedent 
to  the  right  to  i-ecover.  Borden  v.  The 
Provincial  Insurance  Company  of 
Canada. 381 

INTEBOOLONIAL  EAILWAY- Per- 
sonal liabilitv  of    commissioners  of,   on 
contracts  made  by  them.        -        -      175 
See  Contract. 

IKTEBEST— Oh  j^uigment  afjaiuM  the 
priricipal — Not  allowed  in  entmiuj  n^) 
judgnieiU  against  the  bail.]  Bail  are  only 
liable  for  the  sum  sworn  to  and  costs,  and 
the  Court  will  not  allow  interest  on  the 
judgment  against  t\xe  principal  in  an 
action  on  their  recognizance.  Byron  v, 
Flago, 390 

2. Oh  tei'dict  —  JTrotc/'  -  -  Not  allowed.  ] 

In  an  action  of  trover  the  Court  will 
not  allow  interest  uRt^.o  verdict  where  the 


signing  of  judgment  is  delayed  by  the 
opposite  party.  The  New  Bruxswick 
Railway  Company  r.  Murray.      -      412 

IRBEGULABITY—Servioe  of  writs  on 
a^nt  of  defendant  living  out  of  the  Ptt>- 
vmce  at  the  suit  of  such  agent  void.     388 
See  Writ.  2. 

ISSUE — Sent  down  from  Supreme  Coiut 
in  Equity — Motion  for  new  trial  of.  -  654 
See  New  Trial.  2. 

JOINT     DEBTORS.  —  Action     against 
where  only  one  served — MHiiiicr  of  entitl- 
ing papers — Notice  of  trial.  301 
See  Practice.  2. 

JOINT  OWNEES-Of  vt^sBjls  —  Action 
by  one  against  another  for  taking  vessel 
aud  negligently  launching  her  —  Joint 
ownership  no  answer  to  action.  -  G56 
See  Pleading.  1. 

JUDGE'S  O&DER—  Allowing  principal 
to  be  absent  from  the  Province,  when  bail 
not  relieved  thereby.  -  -         396 

See  Bail. 

Granting  leave  to  plead  and  demur, 

and  directing  issue  in  law  to  be  first  dis- 
posed of — Whether  order  can  bo  made  e.c 
parte  or  only  upon  summons  granted.  151 

See  Practice.  5. 
Making  order  a  nile  of  Court.        439 

See  Practice.  3. 

I  Service    and   demand    of   costs  not 

I  necessary  before  moving  to  make  order  a 

I  rule  of  Court.         -        -        -         -       400 
I  See  Costs.  2. 

I   JUDGMENT — Against  bail— Intenst  on 
'    judgment  against  principal  not   allowed. 

1 396 

See  Interest.  1. 

I    As  ill  case  of  non-suit — Motion  for— 

Notice  of  motion  required.      -        -     300 
I  See  Practice.  4. 

:    By  default  on  trial  of  cause — New 

I   trial  when  defendant  was  not  guilty  of 
I    negligence  in  not  being  present.      -      219 

See  New  Trial.  4. 

!    -,.— By  default  under  sect.  136  of  the  In- 
j   /?pjvent  Act  of  1875— Procedure.      -     220 

I  See  Insolvent  Act  op  1875,  3. 
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Former,  by  defiiult  in  ejectment  — 

Effect  of. 16 

See  Ejectmkmt.  1. 

On  demurrer,  where  demurrer  books 

not  filed.         ....         374 
See  Demu&reb. 

When  given,  court  will  not  afterwards 

hear  motion  to  increase  verdict.      •     336 
See  Verdict. 

JUBISDICnOH— In  proceedings  under 

the  garnishee  act.        -        -  361 

See  Garkishsb  Pboceedinos.  1. 

Of  inferior  Courts — Must  appear  on 

the  face  of  proceedings.        •        -        157 
Bee  Pabish  Civil  Couuth. 

Of  Supreme  Court  in  action  brought 

upon  a  County  Court  Judgment.      -      36 
See  County  Couets. 

JUBY — SHmmoning  of—Vmdre  to  Coroner 
— Must  he  delivered  six  days  before  openiwj 
of  (Jaurt.!  in  this  case  the  jury  were 
summoned  by  a  coroner.  The  plaintiffs* 
attorney  issued  the  venire,  but  only  placed 
it  in  tiie  officor*8  hands  two  er  three  days 
before  the  opening  of  the  Court.  Sixteen 
jurors  attended,  and  a  jury  was  struck 
from  them.  Defendant's  counsel  challeng- 
ed the  array,  on  the  ground  that  by  the 
Act  18  Vict. ,  c.  24,  sec.  7,  the  jury  should 
be  summoned  at  least  six  days  before  they 
are  required  to  appear.  The  challenge 
was  over-ruled,  and  plaintiffs  having  had 
a  verdict,  a  rule  nisi  for  a  new  triiQ  was 
thereupon  obtained. 

Heidy  (per  Wbldon  and  Duff,  JJ. ,)  that 
defendant  was  entitled,as  a  matter  of  right, 
to  a  venire  de  now;  (but  by  FiSHBBand  Wbt- 
MORK,  JJ.})  that  as  no  iniustice  had  been 
done  by  the  verdict,  and  the  Court  had 
the  power  to  refuse  a  new  trial,  in  the  ex- 
ercise of  its  discretion,  the  rule  should  be 
discharged.  The  Court  being  equally  di- 
vided, the  rule  dropped.  The  New 
Bbuhswick  Railway  Company  v.  Mur- 
ray. -  -  -  -  43 
JUSTICE  OP  THE  PEACE  —  Costs -^ 
Hximmary  conviction  —  Dismissi^uf  infor- 
mation.] A  Justice  of  the  Peace 
has  power  to  grant  costs  on  dis- 
missing an  information  heard  before 
him  under  the  Summary  Convictions  Act 
—(Cons.  Stat  c.  62,  s.  16)— Ex  puHe 
Beiattie  overruled.    Ex  parte  Ross,      337 


Certiorari  in  bastardy  case  when  sub- 
stantial justice  has  been  done.        -      250 

May  be  compelled  by  order  of   the 

Court  to  perform  all  official  acts— Issue  of 
a  capias  such  an  act.        -        -        -    373 
See  Portland  Police  Court. 

LANDLORD  AND  TENANT  -^Im^ 
plied  icarranty  of  fUness  of  premises 
for  purposes  to  be  used  for — Affent — 
Poioer  to  bindprinci^xd  by  representations.] 
Where  plaintiffii  leased  from  an  agent  of 
defendants  a  warehouse,  for  the  purpose 
of  storing  a  quantity  of  salt,  and  they  had 
an  opportunity  of  examining  the  premises, 

Jaetd,  that  the  mere  fact  of  letting  the 
warehouse  did  not  raise  an  implied  war- 
ranty that  it  was  strong  enough  to  hold 
the  salt 

It  seems  tluit  when  an  owner  of  a  build- 
ing refers  a  party  wishing  to  rent  it  to  a 
third  party,  as  his  agent  for  leasing  the 
property,  the  owner  will  be  bound  by  any 
representation  made  in  connection  with 
the  leasing  of  the  property.  Taylor  v. 
Reed.  -  -  -  -      58 

Lessor  and  Lessee — CovenaiU  to  renevo 

or  pay  value  ofbuUdiiigs  as  valued  by  two  dis- 
interested persons —  Who  to  appoint  valuers,] 
A  building  lease  contained  the  following 
covenant:  **The  lessor,  for  himself,  his 
heirs  and  assigns,  doth  covenant  and  agree 
to  and  with  the  said  lessee,  his  heirs  and 
assigns,  tlmt,  at  the  expiration  of  tliis 
lease,  the  buildings  on  the  demised  pre- 
mises shall  be  valued  by  disinterested  per- 
sons, and  he  will  then  either  pay  for  them 
at  such  valuation,  or  continue  the  lease  to 
a  fiuther  term,  at  the  same  aimual  rent,  at 
the  option  of  the  said  lessor.  Udd,  that 
as  the  valuation  provided  for  was  not  an 
arbitration,  but  a  more  appraisement,  the 
lessor  could  himself  appomt  the  valuators, 
so  long  as  they  were  disinterested.  Smith 
«.  Gilbert,  -  -  -       211 

3, Where  goods  of  tenant  are  sold  under 

execution — Order  to  pay  rent  out  of  proceeds 
— Bent  must  be  due — Seizure  and  removal 
wider  attachwxni  —  Whether  order  can  be 
made,  ]  Before  an  order  can  be  made  on  a 
Sherilt'  to  pay  rent  out  of  the  proceeds 
of  goods  sold  bv  him  under  an  execution 
and  taken  from  leased  premises  it  must  be 
shown  that  the  rent  is  actually  due. 

Qtuere — Whether  such  order  can  be 
made  in  case  of  scij^qre  and  ren^oval  tender 
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the  attachment  act.  The  Qubek  v. 
WiLLISTOW.  ...  -  140 

LESSOB  AND  LESSEE  —  Covuiant  to 
renew  or  pay  for  improvements  aa  valued 
— Who  to  appoint  value|».     -        -     211 
See  Landlord  and  Tenant.  2. 

LIC£NSB8~For  sale  of  apiritaous  liquors 
—Sale  on  Sunday — Proof  of  license — 
Admissions  of  defendant— Proof  of  sale 
by  accomplices.  -  -  -  564 
See  Spirituous  Liquors. 

^To  do  business  in  Fredericton— Act 

authorizing  mayor  to  grant,not  ultra  vires. 

Seo  Ultra  Vires.  2. 

LIEN— Plea  setUns  up  detention  for,  in 
action  of  trover — Whether  good.     -    435 
See  Trover. 

LIGHT  AND  AJJBL'-Bii^U  of  %uer  ae^air' 
ed  by  prescription — Tice^Uy  years  uninter- 
rupted use  of— Question  for  the  Judge  ruot 
for  the  jury — Presumed^  aWiough  no  one 
pretends  to  believe  a  grant  has  been  given — 
No  presumption  where  owner  of  adjoining 
lanas  not  in  a  position  to  resist— Evidence — 
Damages — Measure  of]  No  grant  is  ne- 
cessary to  authorize  a  person  to  put  win- 
dows m  a  house  on  his  own  land,  and  if 
the  owner  of  the  adjoining  land  allows  the 
light  and  air  to  pass  into  and  through  them 
uninterruptedly  for  a  period  of  twenty 
years,  it  will  be  inferred  from  such  non- 
obstruction  for  that  period  of  time,  that 
the  adjoining  owner  has  consented  to  the 
enjoyment  of  such  light  and  air,  and  for 
the  purpose  of  ouieting  the  title  a  grant 
of  the  right  will  bo  presumed.  However, 
no  such  grant  will  be  presumed,  unless  the 
owner  of  the  adjoining  land,  and  those 
through  whom  he  claims  his  title,  knew  or 
had  the  means  of  knowing  that  the  light 
and  air  were  being  so  enjoyed. 

The  question  as  to  whether  or  not  the 
grant  is  to  be  presumed,  is  one  for  the  judge 
and  not  for  the  jury. 

The  presumption  of  a  oraut  is  raised  en- 
tirely from  the  fact  of  the  uninterrupted 
possession  of  twenty  years,  unexplained 
and  unrebutted,  and  will  be  raised,  al- 
thoiish  the  owners  of  the  adjoining  lands 
testify  that  they  never  ga\-e  n  grant,  and 
although  the  records  show  no  !(rant.  , 

Where  the  owner  of  the  adjoining  land   ; 
has  no  means  of  i*es^tjng  ii\^  opening  of  ! 


the  windows,  or  of  obstructing  them  after- 
wards, no  presumption  is  raised  against 
hiin. 
The  defendant,   subject  to   objection, 

Sve  evidence  of  a  conversation  between 
r.  Bums,  the  person  through  whom  he 
claimed,  and  Mr.  Adams,  the  person  who 
owned  the  house  in  which  the  windows 
were  opened,  relative  to  their  opening;, 
which  conversation  took  place  after  Burns 
had  parted  with  his  title  m  the  lot  in  ques- 
tion. 

Sddf  that  this  conversation  oould  not 
be  admitt^  to  affect  the  case. 

Li  an  action  for  obstructing  the  plain- 
tiff's lights,  a  fair  measure  of  dama^  is 
the  cost  of  making  such  alteration  m  the 
plaintiffs  house  as  will  be  necessary  to 
obtain  the  same  quantity  of  light  and  air 
as  he  had  enjoyea  before  the  mratruction. 

RlKO  V.  PUGSLEY.  -  -  -  303 

LimXATIONS— Statute  of— Right  of 
user  of  ligat  and  air  acquired  by  prescrip- 
tion— Twenty  years  uninterrupted  use  of — 
Presumptions.  ....  303 
See  Light  ako  Air. 

LOOAL  LEaiSLATUBE-  Power  to  pro- 
hibit sale  of  spirituous  liquors  is  not 
vested  in.        -       -  -        -        66 

See  Ultra  Virbs.  1. 

LUITAXIO-'Suit  against  committee  of 
estate  of.  .cannot  be  brought  without  leave 
of  Court         -         -         -         -         343 
See  RQumr. 

MAOHINEBY— Sale  of— Whether  any 
implied  warranty  of  fitness  for  purpose 
intended  for.        ...        -        509 

SeeSALB.  2. 

IIA&INE  nrSlTBANOE  —When  policy 

cancelled — Payment  of  earned  premium. 

• 37 

See  IxsuRAJ^CE.  2. 

MASTER  AND  SERVANT-Juji«n/  to 
servant —  Where  the  master  dies,  whMer 
cause  of  action  survives— Terms  of  service,] 
A  declaration  sAainst  executors  of  S.  alleg- 
ed that  plaintin  entered  into  the  service 
of  testator  as  a  workman  in  lus  mill  upon 
the  terms  and  conditions  amongst  others 
that  he  (S.)  should  tiike  proper  means  and 
precautions  to  prevent  danuige  liappening 
to  him,  and  not  to  expose  him  to  unrea- 
sonable and  unnecessary  risk  or  danger  ; 
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thftt  while  plaintiff  was  in  stieh  employ 
upon  flaid  terms  he  was  employed  b^  S.  to 
woric  in  said  mill  in  a  place  where  it  was 
dangerous  &c. ,  after  dark,  which  Was  un- 
known to  plaintiff,  and  in  consequence 
thereof  was  struck  by  a  piece  of  timber 
and  his  leg  broken,  &c.  It  being  object- 
ed on  demurrer  that  this  beihg  an  action 
of  tort  did  not  survire  against  the  repre< 
sentatives  of  deceased. 

JTeW,  (by  WsTMOits,  and  Dufp,  JJ., 
Wkldok ,  J. ,  dissenting),  that  as  the  de- 
claration alleged  in  terms  a  contract  and 
breach  of  it,  it  showed  a  cause  of  action 
which  Burrived  against  the  defendants. — 
Connolly  v.  Shives.         -         -         606 

HEABXJBBOFDAlCAafiS-For  ob- 

structing  phuntiifB  light.       -  908 

See  LioRt  and  Aib. 

MEpIOALWiTNJBBd-May  state  his 
opinion  aa  to  mental  capacity  of  testator. 

479 

See  EviDSMCE.  2. 

When  he  ma^  atate  his  opinion  as  to 

'  what  will  cause  dttesBe.  415 

SeeBviDKNCB.  4. 

HBBOHANT  SHIPPING  AOT  —Title 
to  ferry  boats  rtmning  in  Saint  John  Har- 
bor must  be  transferrod  according  to  pro- 
visions of.         -         -         -         -         194 

See  CONVETANCB. 

MIBDtBEOTION  --^  Ute  of  the  word 
'*  peaceably  "  in  regard  to  entry  into  hot^ae 
by  rightfiu  owner — When  tretpiuser  may 
have  contributed  to  injuries  received  during 
expuUion  from  house — Need  of  particular 
direetUn^-— Judge  not  hound  to  put  questions 
to  jury  at  re^^uest  of  counsel,]  In  his  ad- 
dress to  the  jury,  the  Judge  told  them  that 
the  defendant  being  the  legal  owner  of  the 
house  had  a  right  to  enter  peaceably  and 
take  possession  in  the  manner  stated  in 
the  plea.  The  plea  stated  that  at  the  time 
of  the  alleged  trespasses  the  defendant  was 
possessed  of  a  dwelling  house  wherein  the 
plaintiff,  Margaret  Kapier,  was  trespassing 
and  making  a  noise,  that  the  defendant  re- 
quested her  to  leave  the  house,  whioii  she 
refused  to  do^  and  thereupon  he  gehtly 
laid  his  hands  upon  h^r  in  order  to  remove 
her  from  the  house,  doing  no  more  than 
was  necessary  for  that  purpose  which  were 
the  alleged  trespasses. 

Held,  (by  Weldon,  Fisreb,  and  Wet- 
MORE,  JJ.),  that  as  the  case  turned  upon 


the  eiceas  of  force  used  in  the  expulsion 
and  this  was  fairly  left  to  the  jury,  the  use 
of  the  word  **  peaceably  "  in  that  connec- 
tion was  not  nuadirection,  and  that  defen- 
dant was  not  entitled  to  a  new  trial :  but 
(by  Allen,  C.  J.  and  Dvrw^  J.,  dissent- 
ing,) that  it  was  not  clear  that  the  jury 
had  not  been  influenced  by  the  use  <^  the 
word  '*  peaceably,"  nor  that  they  had  not 
given  damages  for  the  forcible  entry  as 
well  as  for  the  excess  of  force  used  in  the 
expulsion. 

Meld,  (by  Weldon,  Fkhbe  and  Wet- 
MORE,  JJ.,)  that  as  the  question  as  to 
whether  or  not  the  female  plaintiff  con- 
tributed to  the  injuries  received  while 
being  expelled  from  the  defendant's  house 
b^  her  resistance  or  by  her  exertions  on 
tne  subsequent  day  was  involved  in  the 
ouestion  of  exceBs  submitted  to  the  jury, 
tne  want  of  more  specific  and  particular 
direction  on  this  point  was  not  ground  for 
a  new  trial :  (by  Allen,  C.  J.  and  Duff, 
J.,  dissenting,)  that  it  was  material  that 
the  attention  of  the  jury  should  have  been 
drawn  partioulaxly  to  the  question  whether 
her  own  struggling  and  resistance  had,  or 
had  not  in  any  degree  contributed  to  the 
injury  oompla&ed  of,  this  being  a  matter 
which  m^ht  materially  affect  the  damages. 

The  delendints'  oounsd  requested  the 
Judge  to  leave  several  <^uestions  to  the 
jurv  the  substance  of  which  was  contain- 
ed In  the  questions  submitted  to  them  and 
the  request  waa  refused     Held,  properiy 

so.      liAPIEB  V,  FEBQUaON.  -  415 

MO&TOACffi— Given  five  months  before 
issue  of  writ  of  attachment — Burthen  of 
proof  upon  assignee,  to  show  that  it  was 
given  in  contemplation  of  Insolvency.  136 
See  Insolvent  Act  or  1869.  2. 

Given  in  Maine  to  secure  money  lent 

to  bet  on  a  horse  race,  whether  void.      26 
See  Replevin..  3. 

MOBTICAIN— Statute  of  9  Geo.  2.  o. 
96  not  in  force  in  this  Province.  479 

See  Ejectbcent.  2. 

MOTION  FOB  JUDGMBNT— Aa 

in  case  of  non-suit — Notice  of  motion  re- 
quired.          300 

See  P&AcnoB.  4. 

NATURALIZATION -Aliens  and. 
302 

See  Aliens. 
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NEGLIGBNGB— AoUon  by  servant 
sm;ainBt  executors  of  master  for  injuries 
caused  by — Whether  cause  of  action  sur- 
vives— Pleading.         -         -         -         COG 

See  Master  and  Servant. 

In  launching  vessel — Action  for  by 

one  joint  owner  against  another — Joint 
ownership  no  answer  to  thd  action.       650 

See  Pleading.  1. 
NET  PEOPITS  —  Not     synonymous 
with  income.        ...        -        620 

See  AS9B88MSKT. 

NEW  TRlAlt—Objeetions  iwt  taken  at 
trial.]  Where  a  verdict  was  taken  for  the 
plaintifi  by  consent,  with  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit  on 
points  reserved,  and  with  leave  to  move 
for  a  new  trial  on  the  ground  of  improper 
reception  of  evidence,  the  defendant  can- 
not move  for  a  new  tnal  on  another  and 
different  ground,  not  taken  at  the  trial. 
Doedem.  MEATHCOTEr.  RiroHES.    -     206 

2. Of  isme  sent  douni  for  netv  trial  by 

the  Supreme  Court  in  Equity — Hodge  v. 
Beid,  1  Han.  89,]  A  motion  for  a  nelv 
trial  of  an  issue  sent  down  for  trial  by  the 
Supreme  Court  in  Equity  must  be  made 
before  a  Judge  ia  Equity.  Pomabss  v. 
The  Minas  Marine  Insruance  Company. 
-      .  -        -         -        -        -        664 

3. Where  cauee  has  been  tried  out  of  its 

turn — Cotts,]  Where  a  cause  was  tried 
out  of  its  order  in  the  absence  of  the  de- 
fendimt,  on  the  statement  of  the  plaintiflTs 
counsel  that  it  was  undefended,  the  Court 
granted  a  new  trial  without  costs,  on  an 
affidavit  of  the  defendant's  attorney,  that 
the  defendant  had  a  good  defence  and 
intended  to  defend  the  action  ;  Held,  (by 
Wetmore  and  Duff,  JJ.,  Weldon,  J. 
dissenting.)    McIntosh  r.  Hamilton.  654 

4. Where  cause  tried  as  undefended  — 

Terms  imposed  on  granting  new  trial.'\ 
Where  a  cause  was  regularly  tried  as  au 
imdefended  cause,  but  defendant  was  not 
guilty  of  negligence  in  not  being  present, 
a  new  trial  was  granted  on  terms  of  pay- 
ment of  costs  of  the  trial,  and  of  resisting 
the  application  (excepting  costs  of  affida- 
vits), and  on  defendant  paying  into  Court 
the  amount  of  the  verdict  or  giving  security, 
plaintifl  to  have  liberty  to  change  venue, 
Trueman  v.  Wood.  -  -  -  219 
5. liliere    Judge  not  asked  to  anhniit 


quesiiom  to  iary]  lu  irespaan  for  assault 
on  plaintiif,  while  in  the  act  of  driving  ofi 
a  highway  into  defendant's  land,  the  high- 
way being  blocked  by  snow,  defendant's 
counsel  asked  the  Judge  what  direction 
he  should  give  the  jury,  and  on  the  Judge 
stating  how  he  would  direct,  no  objection 
was  taken  to  the  proposed  charge,  nor 
was  the  Judge  asked  to  leave  any  question 
to  the  jury,  and  the  counsel  did  not  ad- 
dress the  jury :  Heldf  that  defendant's 
counsel  was  precluded  from  afterwards 
objecting  that  certain  questions  were  not 
submittal. —Parkhill  r.  Ward.  221 

6. Where  parties  hate  agreed  to  leave  all 

matters  to  Hie  jury,]  When  both  parties 
on  trial  of  a  cause  by  their  counsel  agreed 
that  the  claims  which  thev  were  putting 
forward  on  both  sides  should  all  be  left  to 
the  jury,  without  any  objection  being 
made  as  to  the  legal  liability  upon  such 
claims  ;  and  the  jury  foimd  for  plaintiff; 
Heldj  That  defendant  could  not  after- 
wards move  for  a  new  trial  on  the  ground 
that  plaintiff  faUed  to  show  any  cause  of 
action.— Fox  WELL  v,  Smitu.        -        439  ' 

-On  argument  of  rule  for — Plaintiff  is 


entitled  to  counsel  fee,  when  rule  dreps 
by    reason    of  the  Court  being   equally 

cUvided. 412 

See  Costs.  1. 

Improper  admission  of    evidence  is 

not  ground  for,  when  evidence  has  been 
withdrawn  from  the  consideration  of  the 

jury. 415 

See  Evidence.  4. 

On  ground  of  excessive  damages— 

When    several     distinct    trespaasee    are 
alleged  and  only  one  proved.         -        440 
See  Trespass.  2. 

^Verdict  against  evidence — Voluntaiy 

oonveyanoe,  made  to  defeat  creditGrs— 
Finding  of  jury.        -         -         -        627 
See  Voluntary  Conveyance. 

lllQl'PmTJ&-8pecial  docket.]  It  must, 
to  a  groat  extent,  be  in  the  discraUon  of 
the  judge  presiding  at  Nisi  Prwis^  whether 
defenduit  bona  fide  believes  he  has  a  de- 
fence ;  or  whether  pleas  are  plMded 
merely  for  delay,  and  without  any  expec- 
tation of  being  able  to  prove  them.  Plain- 
tiff, therefore,  takes  the  risk  of  entering 
his  case  on  the  special  docket ;  and  if,  as 
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thie  trial  pKXseedB,  the  Judge  is  satisfied 
that  doftaidaiit  did  seally  and  bona  fide 
intend  to  defend  it,  he  would  be  justified 
in  discharging  the  jury,  and  striking  the 
oauae  off  the  speeial  docket.  Lix>td  v, 
Ali,en.  -        -        -        -  239 

NON-SUIT— Cannot  be  set  aside,  when 
phuntiff  does  not  insist  on  case  going  to 

the  Jury. 31 

Seb  Phactics.  8< 

— —Motion  for  judgment  as  in  case  of 
—Notice  of  motion  required.  300 

See  Practice.  4. 

Setting  aside — Action  against  Mayor, 

&c. ,  Saint  John,  for  negligence  in  repair- 
ing streets.        •         -         -         -         63G 
See  Saint  Johk  Ciry.  1. 

NOTION) — Of   conditions  endorsed  on 
way  bill  of   railway  company — Eft'ect  oL 
-----        445 
See  GAABiSKt 

— ^Of  motion  for  judgment  as  in  case  of 
non-suit — Notice  of  motion  requited.    300 

See  PsACTiOB.  4. 

Of  trial  —  lii    action    against    joint 

debtors  when  only  one  served.       -      301 
See  Practice.  2. 

OBJECTION— To   indictment^When 
to  be  taken.        ....         321 
See  Okiminal  Law.  1. 

— -Not  taken  at  trial,  cannot  be   taken 
advantage  of  on  motion  for  now  tiial.  290 
See  New  Trial.  1. 

OVERSEBES— Of  the  poor— Liability  of 
for  maintenance  of  bastard — Right  to  re- 
cover on  bastardy  bond.  250 
See  Bastabdy. 

FASXSH  OIVIL  OOUETS  —  Inferiw- 
C&uri—JwrUdictioti — M%t9t  appear  on  face 
of  proeeedinge — Necessity  of  shetvin^  that 
plamHf  or  defendant  reeidea  or  came  of 
action  arose  toithin  Parish.]  In  an  action 
in  a  Parish  Civil  Court,  it  should  appeal* 
on  the  face  of  the  proceedings,  either  by 
evidence  or  by  the  admission  of  the  parties 
that  the  case  is  within  the  limits  of  the 
Oommissiener's  jurisdiction.  And  in  an 
application  for  review  where  it  did  not 
appear  from  the  proceedings  that  the 
plaintiff  or  defendant  resided  or  the  cause 

90 


of  action  arose  within  the  Parish  for 
wliich  the  Commissioner  was  appointed, 
it  was  held  by  Allen,  C.  J.,  and  Wbldon 
and  Duff,  J  J.,  that  the  judgment  should 
bo  set  aside,  and  also  that  the  facts  neces- 
sary to  give  jurisdiction  could  not  be 
shewn  by  affidavit :  Wbthorb,  J.  ,  dis- 
senting.—Corbbt  v.  McCracken.         157 

FARINBRS— Autfiority  to  hind  co- 
partiier—^JVhere  note  'm  (five II  as  giuirautfe 
for  debt  of  third  2)erson.\  It  is  not  inci- 
dent to  the  general  authority  of  a  partner 
to  bind  his  co-partners  by  giving  guaran- 
tees for  payment  of  the  debts  of  third 
persons  ;  it  is  thoroforo  necessary  for  a 
pei-son  taking  the  note  of  a  firm  as  a 
guarantee  to  provo  that  the  partner  who 
gave  the  note  had  authority  to  bind  the 
firm  in  tliat  way. — Stewart  r.  Parker. 

223 

PAYMENT— Of  money  out  of  Court- 
When  Court  will  direct.         -        -        412 


See  pRAcncB.  0. 


33 


To  one  of  two  administrators. 

See  Administrators. 

PHYSICIAN  — Statement  of  opinion 
of,  as  to  testamentary  capacity,  whether 
admissible.  ....        479 

See  Evidence.  2. 

When  opinion  of,    a.s  to    what   will 

cause  disease,  admisMblc.        -         -      415 
See  Evidence.  4. 

PLEA — Bad  for  duplicity — (kustoms  Act — 
False  invoices.]  A  plea  raising  a  defence 
under  the  Customs  Act,  40  Vic,  c.  10,  s. 
42,  was  held  bad  for  duplicity,  where  it 
was  alleged  in  the  plea  that  *' the  plain  tiffs 
•inade  or  sent  to  the  defendant  into  Canada 
an  invoice  or  paper  to  be  used  as  an 
invoice,"  &c.     Oilman  r.  Phelan.       340 

2. False,  frivolous  and  vexatious — Pleas 

7wt  numbercd-'Anstceri'ng  the  hreaking^and 
enteriyt/g—Exptdsioii  matUr  of  agffravation 
— Bad  wliere  lyid  one  of  several  alleged  tres- 
passes is  ansivered "'Amending  without  costs.  ] 
Where  the  defence  to  the  action  is  hoiui 
fidcy  and  for  the  purpose  of  trying  out  the 
rights  of  the  parties,  the  Court  will  not  set 
aside  the  pleas  as  false,  frivolous  and 
vexatious  under  the  88th  section  of  chapter 
37  Consol.  Stat. 

Where  the  pleas  were  not  numbered  as 
required  by  Consol.   St^t.,  c.   37,  s.  Gl, 
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but  oommenced,  ''  and  for  a  second  plea/' 
etc.,  *'and  for  a  third  pica/'  etc.,  the 
Court  held  that  this  was  a  substantial 
compliance  with  the  statute,  and  the  ob- 
jection being  purely  technical,  refused  to 
set  aside  the  pleas. 

The  declaration  chained  the  defendant 
witii  breaking  and  entering  the  plaintiff's 
land  and  expelling  the  plaintiff.  The 
plea  answered  the  breaking  and  entering, 
but  did  not  answer  the  expulsion.  Held 
that  the  plea  was  good,  as  the  breaking 
and  entering  were  fiie  gist  of  the  action, 
and  the  expulsion  only  a  matter  of  aggra- 
vation. 

A  plea  only  professing  to  answer  one 
trespass,  when  several  are  alleged,  is  bad. 

where  the  plaintiff  having  applied  to 
the  Court  to  set  aside  the  defendant's 
pleas  on  several  grounds  succeeded  on  but 
one  of  the  grounds  urged,  the  majority  of 
the  Court  (Allek.  C.  J. ,  Weldon,  Fishes 
and  Dvnr,  JJ. ,  Wbthobe,  J. ,  dissenting), 
allowed  the  defendant  to  amend  the  pleas 
without  payment  of  costs. — Milkbb  v. 
McKbkzib.        -        ...         383 

In  confession  and  avoidance — Form 

of — ^Formal  admission  not  necessary— Ob- 
jection to,  how  taken.        -         -         407 

SeePLEADiNO.  2. 


joint  ownership,  in  action  for  ne- 
gligence brought  by  one  owner  of  vessel 
against  joint  owner  is  bad  on  demurrer. 

656 
See  Pleading.  1. 

"PTJEAJyUi^Gt— Allegation  of  duty  where 
U  ariMS  out  of  the  employment — Travernng 
Uie  employment  the  proper  mode  of  denying 
the  existence  of  the  duty — Joint  otoners  in 
vessels-^Action  hy  owner  against  a  joiivt 
owner  for  taking  the  vessel  and  launching 
her  in  a  negligent  manner — TJie  joint  owner- 
Mp  no  answer  to  the  actum.}  The  first 
and  second  counts  of  the  declaration  stated 
an  employment  of  the  defendant  by  the 
plaintiff  and  other  owners  of  a  vessel — 
the  defendant  himself  being  a  joint  owner 
—to  laundi  the  vessel  for  a  reward  to  be 
paid  therefore,  and  that  thereupon  it 
became  and  was  the  duty  of  the  defendant 
to  use  due  care,  skill  and  diligence  for  the 
purpose  aforesaid,  yet  the  defendant  cUd 
not  use  due  care  and  skill  &o. 

Hdd^  on  demurrer  to  pleas  denying  the 
employment  as  allege<l,  tliat  it  was  in  re- 


ret  of  the  alleged  emplovment  oi  the 
endant  that  tl^  soppoBed  duty  to  use 
due  care,  skill  and  diiigenoe  arose,  and 
without  such  an  averment  the  dedatmtion 
in  tort  would  have  been  bad,  and  that  a 
traverse  of  such  emplcnrment  was  the  pro- 
per mode  of  denying  the  existence  of  the 
alleged  duty. 

To  a  count  alleging  that  the  defendant 
took  the  plaintiff^  property  in  a  certain 
vessel  and  so  negligently  launched  and 
managed  the  said  vessel  that  she  was 
damaged,  and  the  phuntifl's  property  in 
her  was  lessened  in  value  to  hun,  the  de- 
f endantpleaded  in  answer  the  joint  owner- 
ship of  the  plaintiff  and  himself  of  the 
property  in  question. 

Heldf  that  the  plea  was  no  answer  to 
the  action.— DoMvnxB  v,  CBBnor.      666 

2 Condition  precedent  —  Averment    of 

performance  of  in  dedarationr— Necessity 
of^PUa  in  confession  and  amndanee — 
Form  of  ^Formal  statement  of  admission 
unnecessary— Where  admission  not  deafly 
implied  in  or  inferable  from  the  matter  of 
the  pleading— Mow  objection  taheth  advant- 
age of  A  ^y.  an  agreement  dated  July 
24th,  1875,  the  defendant  agreed  to  build 
a  house  for  plaintiff  and  finish  it  by  April 
1st,  1876,  and  the  plaintiff  agreed  to  pay 
the  defendant  9400  on  the  15th  of  August 
then  next,  and  to  make  other  payments 
as  the  work  progressed,  no  payment  after 
the  9400  to  exceed  the  amount  of  work 
done.  In  an  action  against  the  defendant 
for  breach  of  the  agreement  in  not  finish- 
ing the  house  by  April  Ist,  1876,  it  was  hdd 
that  the  payment  of  the  9400  waa  a  con- 
dition precedent  to  the  plaintifTa  ri^t  to 
recover,  and  that  the  decLuration  was  bad 
because  there  was  no  averment  in  it  of  the 
payment  of  this  sum. 

It  is  not  necessary  that  a  plea  in  confes- 
sion and  avoidance  be  framed  with  a 
formal  confession  and  admissioii.  It  is 
sufficient  if  the  confession  be  distinctly 
implied  in,  or  inforable  from  the  matter  of 
the  pleading. 

Where  a  plea  of  thisdaas  is  defective  by 
reason  of  the  confession  or  admission  not 
being  distinctly  implied  in  or  inferable 
from  the  matter  of  the  pleading,  the  party 
objecting  ahould  apply  to  the  oourt  or  a 
Judge,  under  chi^r  37,  section  93,  of  the 
Consolidated  Statutes,  to  amend  or  strike 
out  the  plea.— Drisooll  v,  Babkxb.     407 
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Aotton  by  Bervant  asainst  oxocutors  of 

master  for  injuries  caused  by  neglicence — 
Whether  oause  of  action  survives — ^Wheth- 
er declaration  in  contract  or  in  tort.        606 
See  Master  and  Servant. 

Charge  of  fraud  under  Sec.  136  of  the 

Insolvent  Act  of  1875 — not  necessary  to 
allege  that  defendants  have  gone  into  In- 
solvency. -  -  -  465 
See  Insolvent  Act  of  1875.  2. 

Declaration  alleging  that  defendant 

wrongfully  and  maliciously  obtained  order 
of  injunction — Whether  sufficient.       469 
See  Action.  2. 

Delivery  and  acceptance  of  goods  sub- 
sequent to  the  time  agreed  upon  cannot 
be  set  np  as  a  defence  or  in  reduction  of 

damages. 673 

See  Deltvery. 

In   action    of  trespass— Plea    must 

answer  all  alleged  trespasses,  otherwise  it 

isbad. 383 

See  Plea.  2. 

In  replevin — Not  nec^fuary  to  plead 

estoppel  in  pai».        •         -  165 

See  Replevin.  2. 

Setting  up  detention  for  lien  in  answer 

to  an  action  of  trover — Whether  good.   435 

See  Trover. 

When  plea  bad  for  duplicity.         340 

See  Plea.  1. 

Whether  order  granting  leave  to  plead 

and  demur  can  be  granted  ex  paHz.     1^1 
SeePRACTioE.  5. 

POLICE  OOUBT^Of  Portland— Convic- 
tion  before  sitting  Magistrate — ^Cannot  be 
reviewed  by  certiorarL         -        -        600 
See  Portland  Police  Court. 

POLIOY— Of  insurance  againsb  fire— 
Plaintiff  in  action  on,  must  have  insurable 

interest 240 

See  Insurance.  1. 

Cancellation  of  — Payment  of  earned 
premium.  ....         37 

See  Insurance.  2. 

Action  ou — Magistrate's  certificate  of 

loss — Statement  of  amount  pf  loss  neces- 
sary. -  -  -    '        7      381 
See  Insurance.  3. 


POBTLAND  OIVIL  OOVRT-AffidavU 
of  debt  fiyr  capiat — May  he  moom  before 
a  Com/missiofierf  d:c.  Supreme  Court — 
Justice  of  the  Fea£e — Official  Acts — May 
be  compdUd  to  perform  in  ease  of  refusal 
— Issuing  a  capias  such  an  Act,  ]  An  affida- 
vit of  debt  for  a  capias  to  be  issued  out  of 
the  town  of  Portland  Civil  Court,  may  be 
sworn  before  a  commissioner  for  taking 
affidavits  to  be  read  in  the  Supreme  Court 

In  case  a  Justice  of  the  Peace  refuses 
to  perform  an  official  act,  the  Court,  or  a 
judee  thereof,  may  by  rule  or  order,  com- 
pel him  to  perform  it. 

The  issumg  of  a  capias  is  an  official  act 
within  the  meaning  of  chapter  90,  sec.  5 
of  the  Consolidated  Statutes.  WatIsr- 
RURY  V,  Nixon.      ....      373 

POBTLAND  POLIOE  OOUBT-Coii- 

victian  before  sitting  Magistrate— Cannot 
be  reviewed  by  certiorari — Party  impugn- 
ing decision  must  proceed  under  11  Vic,  c, 
12,  (Acts  N,  B. ,;  and  33  Vic,  c.  33,  (A,  C. ) 
— Assault  by  husbamd  on  his  wife — Wife 
competent  witness,"]  Where  tliere  is  a  pro- 
per information,  upon  oath,  before  the 
Police  Magistrate  of  the  Town  of  PorUand, 
charging  an  offence  within  his  jurisdiction, 
the  party  desiring  to  impugn  the  correct- 
ness of  the  Magistrate's  decision  must  pro- 
ceed under  11  Vic.  c.  12,  s.  37,  (Acts  of 
New  Brunswick,)  and  33  Vic.  c.  33,  (Acts 
of  Canada,)the  remedy  by  certiorari  being 
taken  away. 

An  assault  is  none  the  less  a  breach  of 
the  peace  because  it  is  committed  by  the 
husband  upon  the  person  of  his  own  wife, 
and  the  wue  is  a  competent  person  to  make 
complaint. 

(^ujere,  Whether  a  party  applying  for  a 
certiorari  should  not  produce  a  copy  of  the 
proceedings  before  the  Justice,  or  accoimt 
for  his  not  doing  so.   Ex  parte  Arel.      600 

POSSESSION— Difference  of  effect  in  the 
case  of  ordinary  chattel  and  in  case  of 
property  affixed  to  buildings  or  land     11 

See  Assumpsit.  1. 

Of  premises — What  con8titutes,8oas  to 

give  rignt  to  eject  one  whose  origimd  pos- 
session was  also  lawful.        -        -        255 

See  Trespass.  1. 

TTJlOTIUE— Affidavit  to  hold  to  bail- 
Delay  in  fling— Application  to  set  aside 
baU'Lond-^JVaiver — Appeal  from  County 
CouH—Jnterfering  vnth   Judge's    O^tfer.] 
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Defendant  was  arrested  and  gave  bail  on 
November  14th,  1875,  in  an  action  in  the 
County  Court,  and  an  Attaching  Order 
was  issued  at  the  same  time  under  the 
Act  38  Vic. ,  c.  5.  Plaintiff  neglected  to 
fiio  the  affidavit  tu  hold  to  bail,  but 
defendant  made  no  application  to  set  aside 
bail  bond  until  the  third  day  of  June  follow- 
ing. On  April  15th,  he  obtained  a  summons 
ca&ing  on  plaintiff  to  shew  cause  why  the 
Attaching  Order  should  not  be  set  aside, 
on  the  ground  that  such  order  could  not 
issue  in  a  suit  commenced  by  capias,  and 
where  defendant  had  been  arrested  ;  and 
while  that  question  was  pending  before 
the  Judge,  he  applied  to  set  aside  the  bail 
bohd.  The  County  Court  Judge  refused 
the  application.    * 

Held,  on  appeal,  that  the  Judge  was 
right,  as  tlie  applic;ition  to  set  aside  the 
attaching  order  was  a  waiver  of  any  ob- 
jection to  the  bail  bond,  even  if  it  was  not 
waived  by  the  previous  delay. 

Held  also,  that  in  a  matter  of  this  kind, 
where  it  did  not  appear  that  the  appellant 
had  suffered  any  wrong,  by  the  iJfidavit 
not  being  on  file,  and  the  Judge  had 
ordered  it  to  be  filed,  the  Court  should 
not  be  disposed  to  interfere  with  liis 
order.- -Lewis  r,  Weldon.  -         145 

2 Joint  debtors — Action  ajahi^t   wkcic 

one  alone  served — Manner  of  entitling  pdiKrs 
-Notice  of  tn<d.]  In  an  action  against 
two  joint  debtors  where  one  only  was 
served  with  process,  a  notice  of  trial  en- 
titled **  Between  S.  plaintiff,  and  C.  and 
K.  defendants,*'  was  held  to  be  properly 
entitled. 

Senible—Thht  tliough  the  title  of  the 
cause  is  irregularly  stated,  the  notice  of 
trial  will  be  sufficient  if  the  defendant  is 
not  misled  by  it.  -  Sear.s  v.  Cahtll.     301 

i3 Jtul'Qe'sordf.r—  Milking  mmc  riU-e  of 

Coud.']  A  Judge's  order  can  be  made  a 
rule  of  Court  cm  production  of  the  order 
with  counsel's  signature,  but  only  during 
term. — MrLEOD  r.  Jameh.  -  439 

4 Motion  for  jndfjhicnt  <i}f   in  case   of 

n-m-siiit — Notice  of  nwt ion  required.]  'flic 
Court  refused  to  liear  an  application  for  a 
rule  ni^i  for  judgment  as  in  case  of  a  non- 
suit, liolding  that  fourteen  days'  notice  of 
motion  should  have  been  given,  and  the 
cause  entered  on  tlie .  motion  paix^T. — 
JAMfSK  r.  MiLeoj^         -        -  iJCK) 


5 Order  gratvting  Ucue  to  plead  and- 

demur f  and  directing  isme  in  knc  to  be 
tried  first — Whethercan  he  made  ex  paHe^l 
A  Judge  at  Chambem  made  an  Ex  par^e 
order  allowing  defendant  to  plead  and 
demur  to  declaration,  and  directing  that 
I  the  issue  in  law  should  be  first  dtspofted 
of.  On  application  being  made  to  the 
Court  to  rescind  this  order, 

Heldy  per  Allen,  C.  J. ,  and  Duff,  J. , 
that  that  portion  of  the  order  which 
directed  that  the  issue  in  law  should  be 
first  disposed  of,  should  not  have,  been 
flrranted  witliout  a  summons  ;  but  that  a 
Jiidge  might,  in  many  instances  where 
the  case  was  clear,  make  an  order  ex 
parte  for  leave  to  plead  and  draiiir,  and 
his  doin;;  so  or  not  should  be  governed  by 
the  circumstances  of  eaoh  case.  But,  per 
Wbthoke,  J.,  that  no  portion  of  the 
order  shoidd  have  bjen  made  without 
giving  the  other  side  an  opportunity  of 
being  heard.  Wkldon,  J. ,  was  of  opinion 
that  the  whole  order  was  rightly  made  ex 
parte. — Bell  v.    Moffat.  -  151 

C Payment  of  money    out   of  Court,] 

Where  on  appeal  the  defendant  paid 
money  into  Court,  and  then  abandeiked 
his  appeal,  the  Court  directed  the  money 
to  be  paid  out  to  plaintifil— The  New 
Brunswick  Railway  Co*y  r.    Murbay. 

412 

7 iService  of  papers— Qneeu's  Birthday,] 

The  service  of  a  paper  upon  an  attorney 
on  the  Queen's  Birthday  is  good. — Upton 
r.  Phelan.  -         -         -         192 

8 Trial —  H^here  several  issues— Non-suit 

— Cofsts.]  Where  there  are  several  issues, 
and  plaintiff  entirely  fails  upon  one,  so 
that  his  cause  of  action  is  gone,  noTMibe- 
less  if  there  is  evidence  for  the  jury  upon 
the  other  issues,  it  seems  that  he  ia  entit- 
led to  have  the  finding  of  the  jury  upon 
those  issues,  and  that  the  cost  of  the 
several  issues  will  follow  the  respective 
findings  thereon ;  but  in  such  a  case^ 
where  defendant  moved  for  a  non-sntt,  and 
plaintifiTs  counsel  did  not  insist  on  the 
csAC  going  to  the  jury, 

Heldy  that  he  could  not  afterwards  liave 
the  non-suit  set  aside,  or  a  verdict  entered 
for  him,  even  upon  those  issues,  on  which, 
if  the  case  had  been  left  to  the  jury^  he 
must  clearly  liave  succeeded. — Smith  r. 
Tills  Iholated  Ri.sk  and  Farmbb.^'  Fire 
jNsrKANCB  Company,  -  -  31 
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^Affidavit  for  UUohnwiit—Sttffietenoy 

of ...-.-        -       438 
See  Atzacbmbnt.  1. 

^Attaching  order  taken  out  by  non- 

reaident  OomtMmy— -What  affidavit  most 
contain. 460 

See  OUBarisHES  PaocERDivas.  2. 
^Attachmeiit  for  Coiis.  aSS 

6ee  ATFACHMBirr.  3. 

Certiorari   when  substantial  justice 

done — Point  not  raised  at  trial  before 
Jnstioe  of  the  Peaoe.  250 

See  Bastabdy. 

— "-Criminal  Law — Power  of  Clerk  of  the 
Crown  to  enter  noL  jpros,  -  140 

See  CiUHnvAi.  Law.  2. 

^Knterins;  cause  on  Special  Docket — 

Plaintiff  does  so  at  his  risk— Striking  off 

cause. 239 

See  Nisi  Pbvis. 

^Fees  payable  on  entry  of  cause  for 

trial — Statute  relating  to  not  retro-actiye. 
r        .         .        375 

SeeFzss. 

In  Ejectment— Asreement  for  con- 
sent rule— What  defendant  should  confess. 

375 

See  CoNSKKT  Rule. 

In  Equity  suit  against  committee  of 

lunatic's  estate.  •         -        343 

See  Equity. 

Issue  of    writ    by  attorney  without 

authority  —  Subsequent  ratification  by 
party  haTing  no  authority  when  writ  issued. 

-     ,665 
See  Writ. 

Judgment  on  demurrer  when  demur- 
rer books  not  filed— Application    to  re- 
enter cause  for  argument.        -        -    374 
See  DsMUB&SB. 

— i-Pleas  iti  confession  and  avoidance — 
Where  confession  is  not  distinctly  BMde, 
or  can  not    be  clearly  implied— Striking 

out  plea. 407 

See  Pleadimu.  2. 

Proceedings  after  interlocutory  judg- 
ment under  sec.  13G  of  the  Insolvent  Act 
of  1875.        ..        -        -        -       220 
See  iNsoLVBiiT  Act  or  1875.  3. 


Right  to  begin  in  action  of  eject- 
ment.        ....        479 

See  Ejectment.  2. 
Service  of  writs  of  summons  and  at- 
tachment on  agent  of  defendant  living  out 
of    the  Province — Service  wholly  void, 
when  agent  is  himself  plaintiff.  388 

See  Writ.  2, 

;-Sfcaying  proceedings  in  action  against 

servant  of  the  Crown.         -         -         113 
See  Action.  1. 

Trial  of  claim  of  properiy  in  replevin 

— Claimant  should  begin — Court  has  power 
to  set  aside  inquisition  found.        -        26 
See  RsFLEvm.  3. 

Under  the  Qamishee  Act.  361 

See  Garnishee  Pboceedinos.  1. 

Venire  to  Coroner,  must  be  delivered 

six  days  before  the  opening  of  the  Court. 

43 

See  JuRT. 

When  cause  tried  as  undefended — 

Terms  imposed  on  granting  new  trial.  210 
See  N'bw  Trial.  4. 

When  Judge  not    asked  to  submit 

certain  questions  to  the  jury — Counsel 
cannot  afterwards  object  to  verdict  on  the 
ground  that  such  questions  were  not  sub- 
mitted.          221 

See  New  Trial.  6. 

When  rule  for  new  trial  drops  by 

reason  of  Court  being  oquaUy  divided, 
plaintiff  is  entitled  to  a  counsel  fee  on 
argument  of  rule.  -        •         412 

See  Costs.  1. 

When    several    joint   trespasses  ai-e 

alleged^  and  only  one  proved  against  all 
the  defendants — Election.  -  440 

See  Trespass.  2. 

Whether  party  applying  for  certiorari 

bound  to  produce    copy  of   proceedings 
before  justice.        ....      ^00 
See  Portland  Police  Court. 

PBBSORIPnON— Right  of  user  of  light 
and  air  acquired  by — Twenty  years  unin- 
terrupted use — Presumptions.       -        303 
See  Light  and  Air. 

PRESUMPTION— Aa  to  seal,  where 
depositions    taken     by    a   commissioner 
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abroad  are  returned  sealed  up  and  direct 
ed  as  required  by  law.        -         -         296    | 

See  Commission. 

In  case  of  right  of  user  of  light  and 

air  acquired  bv  prescription — Twenty  years 
uninterrupted  use — VHiere  ownerof  adjoin- 
ing land  not  in  a  position  to  resist.       908 

See  Light  and  Air. 

PRINOIPAL  AND  AGENT— When  re- 
presentationsjinade  by  agent  of  landlord 
are  binding  on  his  principal  -         58 

See  Landlord  and  Tbnant.  1. 

PBIVILEaED  OaiOCUNIOATIONS- 

When^made'in  discharge  of  duty.  6 

See  Slander. 
PBOOEBDU&E  —  After    interlocutory 
judgment  signed  under  section  136  of  the 
Insolvent  Act  of  1875.         •         -         220 

See  Insolvent  Act  of  1875.  3. 
PB0MIS80BY  NOTE— PTanf  of  comid- 
crcUion — Action  on^  by  penton  ?iaving  no 
pecuniary  interest  in  the  note — Holder — 
Affixing  double  stamps  durina  the  trial,] 
Action  on  a  promissory  note  dated  Janu- 
ary 17,  1874,  made  J  by  Q.Vor  $200.00, 
payable  to  the  order  of  T.  three  months  after 
date.  The  note  was  given  by  defendant 
in  payment  of  his  father's  debt.  It  was 
not  stamped  when  given.  T.  knew  that  it 
required  to  bo  stamped,  and  subsequently 
he  put  on  double  stamps  in  order  *'to 
make  it  lesnd  in  case  of  his  death  "  as  he 
alleged.  The  stamjM  purported  to  bo  can- 
celled on  February  24, 1874.  T.  sold  the 
note  after  it  was  over  due,  to  N.  for  (15.00 
and  at  the  latter's  request  the  plaintiff 
allowed  the  action  to  be  brought  in  his 
name.  The  plaintiff  had  no  pecuniary  in- 
terest in  the  note.  Objection  being  taken 
on  the  trial  to  the  sufficiency  of  the  stamps 
ing  the  plaintiff  testified  that  he  was  not 
aware  until  then  that  the  note  was  not 
properly  stamped,  and  the  Judge  without 
requiring  N. ,  the  real  owner  of  the  note, 
to  be  caUed  as  a  witness,  allowed  the  note 
to  be  double  stamped  on  the  trial. 

Held,  (by  Weldon,  Fisher  and  Wet- 
MORB,  JJ. ,  Duff,  J.  dissenting,)  that  the 
Ju4ge  was  right  in  allowing  the  plaintiff 
to  put  double  stamps  on  the  note  on  the 
trial. 

Held,  that  the  plaintiff  had  such  an  in- 
terest in  the  note  ^^  entjtlpd  him  to  re- 
cover thereoHf 


Heid,  that  the  note  having  been  sriven 
by  the  defendant  for  his  father's  d^t,  ii 
was  not  invalid  for  want  of  consideration. 

Buff,  J.  held  that  the  note  whea  it 
came  into  K's  possession  bore  its  condem- 
nation on  its  face,  and  in  this  im^rtant 
particular  the  case  was  distingtiiahable 
trom  Leonard  y,  Foskay.  That  19'.  could 
not  stand  in  respect  to  it  in  any  better  po- 
sition than  T.,  and  it  was  dear  T.  could 
not  have  recovered  upon  it.  Street  v. 
QuiNTON. 567 

'Whei'e  a  person  endorses  non-negoU- 


able  note,  whether  he  can  be  sued  as  maker.l 
Y.  beinff  desirous  of  borrowing  a  sum  of 
money  mm  plaintiff,  proposed  defendant 
as  security,  and  said  he  would  give  plain- 
tiff their  joint  note  for  the  amount 
Going  to  defendant's  residence,  the  latter 
wrote  a  note  in  the  following  form  :  '*  Six 
months  after  date,  for  value  received,  1 
promise  to  pav  (plaintiff)  forty  doUan." 
Y.  signed  at  the  bottom  of  the  note,  and 
defendant  wrote  his  name  across  the  back, 
stating  at  the  same  time  that  the  note  was 
'*  a  jomtnote,  or  better  than  a  joint  note," 
and  handed  it  to  the  plaintiff. 

Hdd,    that    defendant    was    liable    as 
maker.    Pisks  v.  Hall.        .        .       34 

Of  a  firm,  given  as  a  guarantee  for  the 

debt  of  a  third  person — Authority  of  one 
partner  to  sign — Burthen  of  proof.       223 
See  Partnebs. 

PUBLIOATIOir— Of  award—What  con- 
stitutes. -  -  -  87 
See  Arbitbation  and  Award. 

QUANTUM  HBBUIT-Insalewhere 

terms  are  not  carried  out  by  vendor.       11 

See  AasuBiFsiT.  1. 

QUEENS' BIRTHDAY  —  Service  of 
papers  on  is  good.        -        -        -         192 

See  Practice.  7. 

BAILW AY— Liability  of  Company  when 
forwarding    goods    beyond  their  line- 
Conditions.        ....         445 
See  Carrier. 

REOOGNIZANOE— Action  on.  396 

See  Bail. 
EE00BD8  OF  SESSIOHS-Clerk  of  the 

Peace  not  bound  to  produce  the  origiii*!  in 
obedience  to  a  subpcena  duces  fectcm.      388 
See  Evidence.  3. 
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]|EFS&EH0S '*-  Where  arbitrator  has 
power  to  determine  plaintiffs  legal  rights. 

87 
See  Arbitbatiok  and  Awabd.  1. 

Costs    of— Where  arbitrate  has  no 

po^er  over.        ...         -         150 
See  Abbiteation  and  Awabd.  2. 

BBUEF — When  bail  to  the  action  en<' 
titled  to.        .....      396 

See  Bail. 

B£NT — When  payable  out  of  goods 
seised  under  execution— Whether  payable 
out  of  proceeds  of  sale  of  property  seized 
under  writ  of  attachment  -  149 

See  Landlobd  akd  Tenant.  3. 

RBFUBVIN— C^ti»  of  property  -—  Who 
can  put  in  daim — WJien  plaintiff  replemet^ 
as  asn^nee.]  Plaintifif  as  assignee  of  the 
estate  of  an  Insolvent,  replevied  certain 
goods;  kMf  that  while  the  sheriff  still 
had  possession  of  the  property,  and  before 
its  delivery  to  the  sheriff,  sec.  125  of  the 
Insolvent  Act  would  not  prevent  a  claim 
of  property  being  put  in  under  the  Re- 
plevin Act. 

^o  person  but  the  defendant  (the  person 
out  of  whose  possession  the  goods  have 
been  taken)  can  put  in  a  claim  of  property 
in  replevin.     Yanwabi  r.  Shsfhxbd.  2^ 

2. Pleading — Eetoppd,}     In  replevin 

plaintiff  may  shew,  the  same  as  he  might 
in  trover — that  defendant  by  his  acts  is 
estopped  from  denying  that  the  property 
in  question  is  the  plaintiffs,  and  if  the 
aJUe^d  estoppel  is  inpaie,  it  may  be  relied 
on  m  evidence  without  being  pleaded. 
Hboan  V,  Trb  FBEDERrcTox  Boom  Com- 
pany.         165 

3. Trial  of  Claim  of  propertfy^Claim" 

ami  should  begi/n— Mortgage  given  in  Afaine 
to  secure  money  lent  to  bet  on  hotm  race, 
xckdher  toid—CkankiingJ]  On  the  trial  of 
a  claim  of  property  in  replevin  under  writ 
(le  wop.  prob. ,  the  claimant  is  the  person 
entitled  to  begin. 

In  replevin  brought  for  recovery  of  a 
horse,  plaintiff  claimed  under  a  chattel 
mort^we  from  defendant's  wife,  exeouted 
in  tlMState  of  Maine,  and  she  i>ut  in  a 
chiim  for  the  horse  to  the  SherifT,  con- 
tending that  the  mortgage  was  void, 
because  it  was  given  to  secure  money  lent 
for  the  purpose  of  betting  on  a  horse  race. 


The  statute  of  Maine,  under  which  the 
contention  was  made,  enacts,  by  section 
1,  '*  that  if  any  person  keeps  a  house,  shop, 
or  other  place  resorted  to  for  the  purpose 
of  gambling ;  or  pennits  any  person  to 
gamble  in  any  way  in  any  house,  shop,  or 
place  under  his  control,"  he  shall  be 
punished  by  fine.  Sec.  2  declares  that 
* 'whoever  gambles  or  bets  upon  any  person 
gambling,"  shall  bo  subject  to  a  fine.  Sec. 
3  enacts  that  whoever  is  convicted  by 
indictment  of  winning  ''at  one  time  or 
sitting  by  gambling  or  betting  on  persons 
ffambung  any  money  or  goods,"  &c.,  shall 
forfeit  double  the  value  of  the  property  so 
won.  Sec.  6.  declares  that  "  all  notes, 
bills,  bonds,  mortgages,  securities  or  con- 
veyances giveh  in  whole  or  in  part  for 
money  or  goods  won  by  gambling,  or 
betting  on  persons  gambling,  or  to  repay 
any  m^mey  lent  oi*  advanced  for  gambling  or 
hettvngf  or  at  the  time  and  place  thereof, 
shall  be  utterly  void  against  all  persons 
except  bona  fide  purchasers  of  real  estate, 
and  nolders  of  negotiable  pi^r  for  valu- 
able consideration  without  notice." 

HMf  (by  Allen,  C.  J. ,  and  Weldon, 
Wbtmobb,  and  Duff,  JJ.  Fibheb,  J., 
dubitante^  that  this  statute  does  not 
wply  to  Detting  on  a  horse  race,  and  that 
the  Sheriff,  in  the  absence  of  evidence  as 
to  the  construction  given  to  the  Statute 
hf  the  courts  of  Maine,  was  wrong  in 
dvecting  the  jury  that  the  mortgage  was 
void. 

He2d— Wetmobe,  J.,  diesentUnte—ThsLt 
the  Court  has  power  to  set  aside  an  in- 
ouisition  in  replevin,  found  under  a  writ 
de  prop,  prob.     Bailey  v,  McDuffee.    26 

BETAINEB— What  constitutes—Ilequest 
to  receive  money  is  not.        >        -       631 

See  Attobnet.  2 

BBTUKN-^Of  commissions  for  taking 
examinations  abroad — Sealing  of.         296 

See  Commission. 

BEVIBW— Of  cause  tried  before  Parish 
Civil  Court—Jurisdiction  of  Court  must 
appear  on  tlie  face  of  the  proceedings.  167 

See  Pabish  Civil  Coubts. 

Of  conviction  before  Police  Magistrate 

of  Portland — Proceedings  on  COO 

See  PoBTLAND  Police  Coubt. 
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01   iazaiion   of   coats-^Not  allowed 

when  objediioiiablo  itenui  very  fnuall.    406 
Sec  Ooais.  2. 

RIQHT  TO  BEGIK-^-When  defendant 
has,  in  action  of  ejectment  •    479 

See  Ejectment.  2. 

BIPABIAN  PBOPBIETOB-  Right  to 

fish  in  Btreams  in  New  Briuiiswick         580 

See  FiSHERiss. 
BULE  QF   GOUBT- Making   Judge's 
order  a  rule  of  Court     -  -     439 

SeePnAcnoB.  S. 

As  to  admission  of  attorneys        434 

SAINT  JOHN  QOY-^-Power  of  Mayor y 
ite, ,  to  raise  the  letd  of  the  dreeU — RaitM^g 
adreetinpartand  erecting  a  fenee  on  the 
part  90  raised  by  vMeh  aecess  to  the  street  i$ 
cut  offi^Svidence  of  exercisi^  powers  care- 
leedy-^Noneuit — SetUng  aeide,]  By  the 
charter  of  tiie  City  of  Btdnt  JoKn  the  Cor- 
poration were  given  power  to  alter  amend 
and  repair  streets  theretofore  laid  out,  or  i 
thereafter  to  be  laid  out.  The  charter  is 
confirmed  by  26  Gea  3,  o.  46^  and  the 
right  to  alter  the  levels  of  streets  is  vsoog- 
nizedby9Qeo.  4,  c.  4  Church  street 
was  not  one  of  the  streets  oiiginally  desig- 
nated on  the  pkn  of  the  (Sty.  It  was 
made  a  public  street  in  ISll,  on  petition 
of  the  owners  of  the  land  tlurough  which 
it  passes^  who  gave  the  land  for  the  street 
In  1874  the  corporation  raised  Church 
street,  below  Oanterbuiy  street,  filling  it 
in  to  within  four  or  five  feet  of  the  plain- 
tiflTs  house  and  shc^.  On  the  emboiyr- 
mentsonuide  in  front  of  the  plaintiff's 
house  and  shop  the  Corporation  erected  a 
fence.  By  reason  of  this  the  plaintiff  had 
no  access  from  his  house  and  shop  to  the 
street,  but  reached  them  by  the  narrow 
passage  left  next  the  house  and  shop 
running  eastwardly  toward  Canterbury. 
St  and  westwardly  toward  Prince  William 
street  An  action  having  been  brought 
against  the  Mayor,  &c. ,  of  the  City  for 
the  danuige  sustained  by  the  plaintiff  by 
reason  of  so  filling  in  the  street  and  erect- 
ing the  fence,  in  which  the  plaintiff  was 
non-suited,  on  a  motion  to  set  aside  the 
non-suit,  it  wtuheld  (by  Wsldok,  Fishek, 
andWETMOBE,  JJ.,  Allen,  C.  J.,  and 
Duff,  J.,  dissenting)  that  the  Corporation 
had  no  right  to  fill  in  the  street  in  the 
manner  in  which  they  did  it,  and  to  erect 


the  fenoe  on  the  embankment  in  front  of 
the  plaintiff's  hoose  and  shop,  .and  that 
the  manner  in  which  the  Corporation  had 
filled  in  the  street  and  erected  the  fence 
was  of  itself  evidence  that  they  had  acted 
carelessly  and  without  reasonable  skill  and 
care  and  that  the  consideration  of  this 
should  not  have  been  withdrawn  from  tlie 
jiuy.— Pattison  r.  The  Mayok  &c.  of 
Saint  John.        -        -        -        -         636 

2 Common    Council  —  Bye-law$  —  Ex. 

parte  Trask  (1  P.  <t  B,  S77)  affirmed.} 
The  Common  Council  have  no  power  to 
pass  a^  bye-law  subjecting  persons  to  im- 
prisonment for  non-payment  of  a  pecuni- 
ary penalty  except  oon^ngently  in  case 
goods  and  chattels  cimnot  be  found  on 
which  to  levy. 

Ex  parte  Trask  aflirmed.— The  Queen 
V.  GaBERT.  -         -  -  -  619 

Return  of  Bank  Manager  to  AMessoEs 

in  City  of— When  return  not  in  aooordance 
withkw.         -        -  -         520 

SeeAssEaocENT. 

BAjAB^Molasses—Agreement  thai  qtiantity 
should  he  arrived  at  by  taking  gauge  alrBody 
marked  on  casks— Where  gauqe  emmeau$J\ 
Declaration  (first  count) :  1%at  defendant 
was  owner  of  183  hogsheads  of  molasses, 
then  in  boiid ;  that  in  consideration  that 
plaintiff  would  purchase  them  at  31  cents 
per  ^pJlon,  defendant  represented  and 
promised  that  they  contained  16,873 
^ons  net ;  and  thiftt  plaintiff,  confiding 
m  such  promise  and  undertaking,  bought 
the  same.and  paid  the  price  ;  that  the  183 
hoflssheads  only  contained  18,000  gallona 
and  plaintiff  lost  the  difference.  (Second 
count):  That  defendant  sold  and  deliverwl 
to  plaintiff  183  hogsheads  of  molasses,  at  31 
cents  per  gallon,  and  represented  to  plain- 
tiff that  the  quantity  so  sold  and  delivered 
amounted  to  18)873  gallons  ;  and  plaintiff 
on  the  faith  of  such  representations,  paid 
defendant  95,850.63,  being  the  price*  of 
18,873  gallons,  at  31  cents,  but  defendant 
did  not  deliver  that  quantiijr,  but  only 
18,000  gallons.  There  were  also  the  com- 
mon counts  formoney had  and  received,  Aic 
Defendant  traversed  the  allefped  rmre- 
sentation  and  promise  alleged  m  the  first 
and  second  counts,  snd  jrfeaded  never  in- 
debted to  the  common  conntiL  On  -the 
trial  it  appeared  in  evidence  that  defm- 
dant  having  183  hogsheads  of  m(^asses,  it 
was  agreed  between  him  and  plaintiff  that 
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the  latter  should  ptirchaae  it  at  31  cents 
per  gallon,  the  ntunber  of  gidlons  to  be 
arrived  at  by  taking  the  gauge  already 
marked  on  the  casks  by  the  Custom  House 
officer.  The  price  was  paid  according  to 
the  guage,  but  it  was  subsequently  dis- 
coverod  by  the  plaintiff  that  there  was  a 
considerable  deficiency.  The  Judge  who 
tried  the  cause  was  of  opinion  that,  as  the 
sale  was  expressly  based  upon  the  gauge 
already  made,  defendant  was  not 'liable  to 
make  good  the  deficiency,  and  directed  the 
jury  to  find  for  the  defendant. 

Held,  that  the  direction  was  riffht,  and 
that  the  rerdict  should  stand.  McLea  «. 
Robinson.        ,         ...       83 

2 Where  article  axcrtained —  Whether 

implied  warranty  ofJUness  for  purpose  in- 
tended— Engine  and  mill  machifiery — Dam- 
o^.]  Where  a  party  orders  an  ascertain- 
ed article,  there  is  no  implied  warranty 
that  it  is  fit  for  the  purpose  for  which  he 
ordered  it  The  rule,  however,  is  other- 
wise where  the  article  is  not  ascertained  ; 
and  where  plaintiff  ordered  machinery 
from  defendimts:  Held,  that  the  latter 
were  bound  to  supply  such  ma^iinexy  as 
was  reasonably  fit  for  the  purpose  which 
theyknew  it  was  intended  for. 

Where  plaintiff  claimed  damages  for  bad 
quali^  of  lumber  sawed  in  conseauence 
of  defective  machinery,  it  was  hela,  that 
the  damages  must  be  confined  to  the  saw- 
ing for  a  reasonable  time  after  plaintiff  had 
an  opportunity  of  judging  of  the  defects, 
and  notifying  defendants  to  have  them 
remedied.  Mobbow  v.  Thb  Watbbous 
Engine  Company.        -  509 


-Evidence  of  Contract  of 


500 


See  EvmxNCB.  1. 

Where    terms   not    carried    out   by 

vendor. 11 

See  AssxTMFSiT.  1. 

SEAL — Presumption  as  to,  when  deposi- 
tions taken  abroad  are  returned  sealed  up. 


See  Commission. 

SSBVAKT— Action  by  against  master 
for  injuries  caused  by  negligence — When 
the  master  dies,  whether  cause  of  action 
survives —  Pleading — Terms   of   service. 

COC 

See  Masteb  and  Sebvant. 
91 


SEBTANT  OF  THE  OBOWN  —  Com- 
munications made  by  in  discharge  of  duty 
— Whether    privileged.  -         6 

See  Slandbk. 


-Action  against. 
See  Action.  1. 


113 


SEBVIOE— Of  papers  on  Queen's  Birth- 
day is  good.         ....         192 

See  Pbactice.  7. 

Of  writs  of  summMis  and  attachment 

on  a^nt  of  defendant  living  out  of  the 
Province,  at  the  suit  of  the  agent  himself, 
wholly  defective.        -        -         •        388 
See  Wbit.  2. 

SESSIONS  — Clerk  of   the    Peace    not 
bound  to  produce  original  records  of,  in 
obedience  to  a  mbpcena  duces  tecum.      388 
See  EviDBNCE.  3. 

SIiANDEB— Pnvt2e^  commumcatioM — 
When  m4ide  in  discharge  of  duty — Dawkins 
V.  Lord  PawleU  (L.  K  5  Q,  B.  84,)  distin- 
guished.'] A  plea  in  an  action  for  slander 
must  show  that  the  words  complaioed  of 
were  spoken  by  defendant  in  the  disdiaige 
of  his  duty.  Therefore  where  [the  plea 
alleged  that  the  defendant  was  appointed  by 
the  Governor  General  chief  inspector  of 
the  Post  OflSce  Department  in  Canada, 
with  authority  over  all  the  post  office 
inspectors  and  their  respective  districts  ; 
and  in  cases  where  there  were  reports  of 
money  letters  being  missing,  or  money  ab- 
stracted from  letters,  it  was  and  is  the 
duty  of  defendant  to  investigate  and  en- 
quire into  the  same,  and  if  he  deemed  it 
advisable  and  necessary  to  proceed  in  per- 
son to  the  district  in  which  it  was  reported  . 
such  money  letters  were  missing  or  moneys 
abstractod  ;  and  he  was  also  authorized  to 
suspend  or  dismiss  any  person  employed 
in  the  Department,  if  in  the  course  of  such 
investigation  he  deemed  it  to  the  interest 
of  the  Department  to  do  so.  That  plain- 
tiff and  one  W.  were  clerks  in  the  Post 
Office  at  S. ,  within  a  district  over  which 
defendant  as  chief  inspector  had  authority, 
W.  bein^  above  plaintiff,  and  defendant 
being  their  superior  officer,  and  it  having 
been  reported  to  defendant  that  money 
had  been  abstracted  from  r^;istered  letters, 
and  that  letters  containing  money  were 
missing  from  the  S.  Post  Office,  it  became 
defendant's  duty  to  investigate  the  same, 
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which  he  did,  and  in  course  of  the  enauiry 
he  deemed  it  advisable  to  suspend  plain- 
tiff, and  that  he  communicated  the  same 
to  him  and  the  said  W.,  and  tliereupon, 
in  his  capacity  as  such  chief  inspector, 
and  in  the  course  of  his  dut^  in  such  in- 
vestigation, and  in  making  said  communi- 
cation, and  because  it  was  necessary  and 
incumbent  on  him  as  such  Chief  Inspec- 
tor to  do  so,  and  as  an  act  of  duty  and  not 
otherwise  defendant  spoke  and  published 
the  said  words. 

Held,  a  bad  plea,  inasmuch  as  by  '*  The 
Post  Office  Act,  1867,"  the  duty  of  en- 
quiring into  complaints  of  losses  of  valu- 
able letters  is  confided  to  Post  Office  in- 
spectors to  be  stationed  at  certain  places 
in  Canada.  That  the  Act  recognizes  no 
such  officer  as  chief  inspector,  and  that 
defendant  was,  therefore,  not  the  officer 
whose  duty  it  was  to  make  such  enqtiiry. 
Watbrbury  f>.  Dewb.  -  -         6 

8PE0IAL  DOOKET — Entering  cause  on 
— When  it  may  be  struck  off.        -       239 

See  Nisi  Peuis. 

SPIRirUOUS  LIQUOES —  iSo^  of  on 

Stinday— Licensed  tavem  keeper— Proof  of 
license^Admissions  of  defeifuI(mt---Proof  of 
sale — By  accomplices.]  In  proceedings  for 
the  recovery  of  a  penalty  for  selling  liquors 
on  Sunday  contrary  to  the  provisions  of 
38  Vic.  c.  71,  it  must  be  made  to  appear 
that  the  defendant  is  a  licensed  tavem 
keeper  ;  and  where  the  defendant  pleaded 
not  guilty,  but  admitted  that  he  was  a 
licensed  tavem  keeper,  and  the  only  other 
evidence  of  his  being  a  licensed  tavem 
keeper  was  that  of  a  witness  who  stated 
that  he  knew  were  defendant's  licensed 
tavem  was  it  wa87i«W,that  this  was  sufficient 
evidence  of  the  fact ;  and  that  it  was  not 
improper  for  the  magistrate  to  take  the 
defendant's  admission  as  evidence  against 
him. 

The  persons  who  purchase  the  hquor 
are  competent  witnesses  to  prove  the  sell- 
ing.    Ex  parte  Btkmtsqujm,        -        564 

Power  to  prohibit  sale  of  not  vested 

in  local  legislature.        -         r        -        56 

See  Ultra  Vires,  1. 
STAMPS— On  promissory  note— Affixing 
double  stamps  at  the  trial— When  allow- 
ed.         5<57 

See  Promissory  Note.  1. 


STATUTE  OP  LIMITATIONS^  Rigtt 
of  user  of  light  and  air  acquired  by  pre- 
scription —  Twenty  years  uninterrupted 
use  of — Presumptions.         -         -         303 

See  Light  and  Air. 

Of  Mortmain  (9  Geo.  U,  c.  36)— Net 

in  force  in  this  Province.         -         479 

See  Ejectment.  2. 

Of  Elieabeth- Voluntary  conveyance 

made  to  defeat  creditors — Finding  of 
jury  as  to  fraud.         -         -  -         627 

See  Voluntary  Convkyancb. 

STATING  PROOEEDINGS—  In  action 
against  servant  of  the  crown.        -        113 

See  Action.  1. 


Where  cause  luis 

arbitration. 


been  referred 


to 
87 


See  Arbitration  and  Award.  1. 


STREETS  — In    City  of  Saint  John- 
Power  of  Mayor  &c.,  to  raise  or  alter 
levels  of,  and  to  amend  and  repair.       G36 
See  Saint  John  City.  1. 

SUBPCENA  —Ihices  Tecuwr—Clerkof  the 
Peace  not  bound  to  produce  original  re- 
cords of  the  sessions  in  obedience  to.    338 
See  Evidence.  3. 

SUMMARY  CON VI0TIOK8  —  Costs 
under  Act  relating  to  (Con.  Stat.  c.  62,  e. 
16)  on  dismissinginf ormation  heard  before 
a  Justice  of  the  Peace.  -  -  337 
See  Justice  of  the  Peace. 

SUMMARY  JURISDICTION     —    Of 

court — Compelling  Attorney  to  pay  over 
money  collected.         -         -         ■         625 
See  Attorney.  1. 

SUMMONS — Service  of  writ,  on  agent, 
where  defendant  lives  out  of  the  Province 
— Where  plaintiff  and  agent  one  and  the 
same  person.  .  .  -  -  388 
See  Writ.  2. 

SUNDAY — Sale  of  liquors  on,  by  licensed 
tavem  keeper — Proof  of.        -        -    564 
See  Spirituous  Liquors. 

SUPERINTENDENT    OF   GOVERN- 
MENT  RAILWAYS- -Action    against 

113 

See  Action.  1. 
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SUPBEME  OOUBT— Action  can  be 
brought  in  upon  a  County  Court  judg- 
ment   3i5 

See  County  Courts. 

8UBETY — For  performance  of  a  corUraet 
—  Whether  rekaaed  by  alteration,  v?Uhout 
his  consent  f  ineontrcit — Where  prejiidiced 
by  alteration,]  A  surety  may  be  diBcharg- 
ed  from  liability  if  he  has  been  prejudiced 
by  an  alteration,  without  his  consent,  in  a 
contract  for  the  performance  of  which  he 
has  consented  to  be  bound.  Driscoll  v. 
Barker. 407 

TAXA.TION-~Of  costs— Review  of  not 
allowed  when  objectionable  items  very 
smalL         <  .  -  -        406 

See  Costs.  2. 

TESTAMENTARY  OAPACITY-How 

questions  of  to  be  left  to  the  jury.       479 
See  Will. 

Of    testator — Medical    witness    may 

state  his  opinion  as  to.         -  479 

See  EvTDENCB.  2. 

TOBT — The  right  to  arrest  in  actions 
of    is   not  taken    away  by  Consolidated 

Statutes. 463 

See  Arrest.  2. 

TBEBPAS8— -Forct6?c  etUry  by  owmr-- 
WJietJicr  has  right  to  eject  by  force  a  person 
whose  possession  was  oriyiiMlly  lawfid,  but 
continues  in,  having  ^w  longer  right  todo  so.l 
Whore  tlie  defendant  was  the  owner,  ana 
entitled  to  the  immediate  possession  of  a 
dwellins  house,  occupied  by  the  plaintiff's 
wife,  who  detained  it,  after  demand,  by 
refusing  to  give  it  up  and  locking  the  doors 
,  against  the  defendant's  entry  ;  held,  by  a 
'  majority  of  the  Court,  (Allen,  C.  J., 
FiSHBR  and  Wbtmorb,  J  J. ,  Weldon  and 
DupF,  J  J. ,  dissenting)  that  the  defendant 
was  justified  in  forcing  open  tlie  door,  so 
locked, — entering  and  taking  possession  of 
the  house,  and  had  thereby  obtained  such 
a  lawful  possession  of  it,  as  proved  the 
allegation  in  his  plea  of  justification,  viz.  : 
**  t^t  he  was  in  possession  of  the  dwelling 
house."    Napier  v.  Fergusox.        -    255 

2. Several  defendants — UlherejoiiU  and 

several  acts  of  trespass  are  proved — Mection 
— New  trial — Excessive  damages.']  In  an 
action  of  trespass  quare  clansuin  f regit 
against  several  defendants,  a  joint  act  of 
trespass  was  proved  a^inat  clefei^dant  C. 


and  his  co-defendants,  by  C.  entering  on 
the  land  with  the  other  defendants,  and 
making  a  survey  and  running  the  lines, 
after  which  several  distinct  trespasses  were 
committed  by  the  other  defendants,  in 
which,  however,  C.  took  no  pari  Plain- 
tiff being  required  to  elect,  stated  that  he 
would  go  for  the  trespass  of  entering  on 
the  land  and  running  the  lines,  and  the 
consequences  which  would  follow  there- 
from ;  and  in  addressing  the  jury  ho 
urged  that  defendant  C.  was  liable  for  the 
necessary  consequences  of  his  survey,  and 
that  plamtiff's  luid  had  been  damaged  to 
the  extent  of  £300.  The  jury  found  a 
verdict  for  the  plaintiff  for  $250.  On  mo- 
tion for  a  new  trial,  the  Court  granted  the 
application,  not  being  satisfied  that  the 
jury  had  confined  the  damages  to  the  ono 
act  of  entering  on  the  land  and  running 
the  Knes,  or  that  they  had  not  taken  into 
consideration  the  subsequent  acts  of  the 
other  defendants  cutting  down  the  wood, 
&c.,  imposing,  however,  on  defendants 
terms  of  payment  of  costs. 

Held,  also,  that  plaintiff  by  giving  evid- 
ence of  separate  trespasses  by  some  or  one 
of  defendants  did  not  thereby  abandon 
the  joint  trespass  previously  proved  against 
all. 

It  must  be   in  the  Judge's   discretion 

whether  he  will  require  pliuntiff s  counsel 

to  elect  at  close  of  his  case,  or  at  a  later 

period  of  the  trial.     Gaonon  v.  Chapman. 

440 

3. Troncr—  Where  levy  and  sale  of  wife's 

property  nnder  execution  against  hudKind, 
but  goods  not  removed  or  touched — Conver- 
sion—  Whetlxer  amounts  to.]  Where  a 
sheriff  having  in  his  hands  an  execution 
against  S.  made  a  levy  upon  goods  belong- 
ing to  the  wife  of  S. ,  and  went  throu^ 
the  form  of  a  sale  but  took  no  posse^ioi) 
of  the  property,  which  was  neither  rempy: 
ed  nor  touched ;  the  husband  and  wiIq 
afterwards  brought  an  action  of  trespas^ 
and  trover  against  the  sheriff :  Hdd,  that 
as  the  goods  were  the  wife's,  the  levy  an^ 
sale  did  not  affect  her  property,  and  as 
they  were  neither  removed  lior  touched, 
there  was  neither  trespass  nor  conversion. 
Smith  r.  White.        -         -   '     :        443 

Action  for,   alleging  several  distinct 

acts  of — Plea  answering  only  one  such 
act  is  bad.  -         -         :         ;  '      383 

See  Plea.  2. 
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Entiy  into  hoiiae  by  rightful  owner — 

Injuries  OAUsed  by  exceesive  foroe  in  ex- 
puuion  of    plaintiff  —  Direction   to   the 

jury. 416 

See  MzBDtBEcxioy. 

— :— Where  committed  by  defendant  as 
Superintendent  of  (JoYemment  RaiiwayB. 

113 

See  Action.  1. 

TBIAIr— Entry  of  cause  for— Statute  re- 
lating to  payment  of  fee»  on  entry  not 
retro-active.        .        -        -         .         375 

See  Fbbs. 

New  trial  cannot  bo  moved  for  on 

grounds  not  taken  at.  -         -         29G 

See  Nkw  Trial.  1. 

Of  claim  of  property — Claimant  should 

begin. 26 

See  RsPLEViN.  3. 

Where  several  issues— Costs— Non- 
suit.          31 

See  Phactice.  8. 

TROVEBr-Wrmigful  coHrcr«io»i— IfieJi— 
PUa  getting  up  atui  dete^Uimi,  therefor — 
IVhether  good.]  To  a  declaration^  **  for 
that  defendants  converted  to  their  own 
use  ;  or  wrongfully  deprived  plaintiflb  of 
the  use  and  possession  of  plaintiflTs  com, 
defendants  pleaded  that  they  were  brokers 
and  commission  merchants,  and  that  the 
said  com  was  placed  in  their  hands  as  such 
brokers  and  commission  merchants  by 
plaintiffs  for  sale  or  return,  and  defendants 
had  necessarily  incurred  costs,  diarges  and 
expenses  in  the  storing  and  safe  custody 
thereof  whilst  so  in  their  hands  ;  where- 
fore they  claimed  a  lien  upon  the  com 
therefor,  until  said  lien  should  be  satisfied, 
and  that  defendants  refused  to  return  said 
corn  until  such  costs,  charges  and  expenses 
were  paid,  which  was  the  grievance  com- 
plained of.  Hddj  That  the  plea  was  clearly 
bad  ;  that  it  was  applicable  to  an  action 
of  detinue  only,  and  was  no  answer  to  an 
action  for  a  wrongful  conversion.— Nevius 
V.  SCHOFIELD.  -  ,         ,         -        435 

Levy  and  sale  of  wife's  property  under 

execution  against  husbMu}*  without  -inov- 
iug  or  touching  the  pfpperty — Wli^ier 
amount  to  a  conversion.        ^        ;        448 

See  Trespass.  3. 


Where  Interest  not  allowed  on  verdiot 

in  action  of.        -        -        -         -         419 

See  Iktbbest.  2. 

ULTBA  VIBES-Xoeo^  Legidahire^ 
Power  to  prokibit  sale  of  spirituous  UqjHors.} 
The  local  legislature  has  no  power,  direct- 
ly or  indirectly,  to  prohibit  the  sale  of 
spirituous  liquors,  such  power  belonging 
exchisively  to  the  Parliament  of  Canada. 
Beg,  V.  Justices  of  Kings  followed.  Ex 
parte  Mansfield.         -        -         -        56 

2. Whether  Act  38  Vict.,c.  SS^provid- 

vnafor  Imsmess  licenecs  in — Commercial  ira- 
vMer — Whether  hound  to  take  out  license.] 
Thct  Act  38  Vict.,  c  88,  authorizing  the 
I^yor  of  Fredericton  to  grant  to  any  per- 
son wishing  to  engage  in  any  trade,  pro- 
fession, occupation  or  calling  in  the  City, 
a  license  to  engage  therein,  is  notJuUra 
viresy  as  being  an  interference  with  Trade 
and  Commeroe. 

A  commercial  traveller  is  engsged  in  au 
"occupation"  or  "calling,"  and,  there- 
fore, comes  within  the  Act.  Ex  parte 
Faibbairit. 4 

Licenses  granted  by  the  Minister  of 

Marine  and  IFisheries  to  fish  in  the  non- 
tidal  waters  of  this  Province,  which  are 
not  Dominion  property,  illegal.        -    580 

See  Fisheries. 

U8£B  —Of  light  and  air— Right  of  acquir- 
ed by  prescription— Presumptions.       303 

See  Light  and  Aib. 

VENIBE — ^To  coroner,  must  be  delivered 
six  days  before  the  opening  of  the  Court. 
43  . 

See  JuBY. 

VERDICT  —  Applicaiiuu  to  increase  — 
JVhere  judgment  of  the  Court  has  beengiveu 
— Party  dissatisfied  u^ith  judgmetit  ihotdd 
appeal.]  ^^^ile^e  the  Court  had  previously 
given  judgment  in  the  case,  they  refused 
a  motion  to  increase  the  verdict,  stating 
that  if  the  party  moving  was  advised  that 
the  judgment  was  erroneous  he  should 
appeal.— The  BAyooB  Insubance  Com- 
pany f.  McLboo.        -        -         -         336 

I    In  action  of  trover — Int^ji'est  on  not 

I    allowed. 412 

I  See  INTEKB8T.    2. 
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-Voluntary  conveyanoe— Where  jury 


find   fraud — Whether   aeainBt    evidence. 
627 

See  VOLXTNTABY  CONVBYANCB. 

VOLUNTABY  OOKYETANOE-itfade 

to  defeat  creditora—SttUute  of  Elizaheih — 
New  tried —  Verdict  against  evidence.] 
While  a  suit  was  pending  by  the  female 
lesBor  of  the  plaintiff  against  0.  W.  N.  he 
conveyed  all  his  real  estate  to  his  son,  W. 
P.  N.  The  consideration  expressed  in 
the  deed  was  91,200.00,  but  there  was  no 
evidence  to  show  that  that  sum  or  any  sum 
had  been  paid,  and  the  fair  inference  &om 
the  age,  position  and  circumstances  of  W. 
P.  N. ,  was  that  he  never  had  any  such 
sum  with  which  to  pay  for  the  property, 
and  there  were  other  circumstances  con- 
nected with  the  conveyance  which  were 
calculated  to  throw  suspicions  upon  its 
being  bona  fide.  The  property  was  sold 
under  execution  and  bought  by  the  female 
lessor,  who  brought  ejectment.  Tlie  jury 
found  that  the  conveyance  was  voluntary 
and  fraudulent  and  made  for  the  purpose 
of  defeating  the  judgment  of  the  lessor  of 
the  plaintiff. 

On  motion  for  new  trial  on  the  ground 
of  verdict  being  against  evidence  it  was 
held  that  the  jury  were  justified  in  so 
finding. 

No  certain  rule  can  be  laid  down  as  to 
what  is  an  honest  transaction,  or  the  op- 
posite. Every  case  must  stand  on  its  own 
footing  :  and  the  Court  or  jury  must  con- 
sider whether,  having  regard  to  all  the 
circumstances,  the  transaction  was  a  fair 
one  and  was  intended  to  pass  the  property 
for  a  good  and  valuable  consideration. — 
Doe  dem.  Jones  v.  Nevbks.         -  G27 

WAIVER— Of  delay  in  filing  affidavit  to 
hold  to  bdl  —An  application  to  set  aside 
an  attaching  order,   issued   in  the  same 

suit  is. 145 

See  Practice.  1. 

WALL — Action  on  the  case  for  damages 
to  by  water  collected  in  defendant's  cellar. 
-         .         -         .         523 
See  Action.  3. 

WARRANTY  —  Implied,  of  fitness  of 
premises  for  purposes  for  which  they  are 
to  be  used.  -  -  -         -         58 

See  Landlord  and  Tenant.  1. 


Of  fitness  for  purpose  intended — Not 

implied  in  sale  of  ascertained  article — 
Other  wise  wh^re  article  not  ascertained 
— ^Damages.        -        -         -         -         509 

SeeSALB.  2. 

What  not  admissible  as  evidence  of. 

509 

See  Evidence.  1. 

WATER— Collecting  in  defendants  cellar 
and  running  against  plaintiffs  wall — Ac- 
tion on  the  case  for  damages  caused  by. 

523 

See  Action.  3. 

WILL — Testamentary  Capacity.}  In  an 
action,  where  the  question  being  tried  is 
the  competency  of  the  testatrix  to  make  a 
will,  it  is  no  misdirection  for  the  Judge  to 
state  as  his  opinion  that  the  party  con- 
testing the  will  has  failed  to  establiili  that 
the  testatrix  was  subject  to  delusions, 
provided  the  evidence  relied  on  as  shew- 
ing delusions,  and  the  question  of  sanity 
or  insanity, are  left  to  the  jury. — Doe  dem, 
Hazen  v.  Saint  Jambs'  Church.        479 

WITNESS— Examination  of,  under  com- 
mision — What  sufficient  evidence  of  ab- 
sence of — Return  of  commission.  296 
See  Commission. 

Medical,  may  state  his'  opinion  as  to 

mental  capacity  of  a  testator.        -        479 
See  Evidence.  2. 

When  physician  may  state  his  opinion 

as  to  what  will  cause  disease.        -        415 
See  Evidence.  4. 

A  party  purchasing  liquor  competent 

to  prove  its  illegal  sale.        -        -         564 

See  Spikitous  Liqvohs. 

Wife  competent  against  husband  to 

prove  assault  made  on  her  by  him.        600 
See  Portland  Police  Court. 

WRIT  —  Issue  of  icOhout  authority^ 
JVhether  act  of  attorney  can  be  Icor^rmed 
by  party  having  no  authority  at  the  time  of 
issuing.  ]  On  an  application  made  to  set 
aside  the  writ  of  summons  in  a  cause  on 
the  ground  that  it  had  been  issued  without 
authority,  where  the  act  was  afterwards 
adopted  and  ratified  by  the  parties  then 
having  authority  to  do  so,  but  who  had  no 
such  authority  when  the  writ  w^s  issued, 
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Hdd,  (bvFisHBR  and  Wkthobe,  JJ., 
Wbldon  ,  J. ,  diBMntiiig}  that  tuch  ratifioa- 
tion  was  ouffioient  although  the  parties  ra- 
tifying had  no  power  to  do  so  when  the 
writ  was  iBsued.  Thb  Albert  Mnmro 
Company  r.  Sfubb.        -        •        -      665 

2 Of  summons  and  attachment — Service 

of —  Where  served  (tn  agent  of  defenda^U 
limig  <nU  of  the  Province —  Where  plaiiUiff 
and  agent  same  person —  Whether  a  mere 
irregularity  or  $wt — Waiver — O'Leary  v. 
Oraham  (5  AJJLen  105 f)  distinguiiyed.'] 
The  plaintiff  was  the  agent  of  the  defend- 
ant, who  lived  out  of  the  Province.  The 
plaintiff  caused  writs  of  summons  and 
attachment  to  be  issued  against  the  defend- 
ant and  to  bo  served  upon  himself  as  a^nt 
for  the  defendant,  under  section  nine  of 
chapter  37,  of  the  Consolidated  Statutes, 
and    thereupon    communicated    to    the 


defendant  the  fact  of  the  issue  of  the  wzita 
and  of  the  service  thereof. 

flsldthat  the  service  was  bad,  as  it 
would  be  oontraiy  to  reason  and  natural 
justice  to  applv  the  section  to  a  case  where 
the  agent  was  himself  the  plamtiff  in  the 
suit. 

Hdd  (by  Allbn,  G.  J. ,  Wbldon,  Wbt- 
ifOBB  and  DuFr,  JJ.,  Fishbb,  J.  dissent- 
ing), that  the  service  was  not  a  mere 
irregularity,  but  was  whollv  defective,  and 
that  tiie  case  ouffht  not  to  be  governed  by 
the  ordinaiy  rules  relating  to  waiver  of 
irregularities. — ^Pabbott  v.  Robbbts.    388 

WRIT  OP  INQtriEY—  Order  for  issue 
of  refused  after  interlocutory  judgment 
si^ed  against  defendant  under  sect.  136 
of  the  Insolvent  Act  of  1875.  220 

See  IirsoLVBBT  Acr  or  1875.  3. 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


